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SOCIAL SECURITY EARNINGS LIMIT PROVI- 
SION OF THE CONTRACT WITH AMERICA 


MONDAY, JANUARY 9, 1995 

House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Social Security, 

Washington, D.C. 

The subcommittee met, pursuant to call, at 1:45 p.m., in room 
B-318, Rayburn House Office Building, Hon. Jim Bunning (chair- 
man of the subcommittee) presiding. 

[The press release announcing the hearing follows:] 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON SOCIAL SECURITY 

FOR IMMEDIATE RELEASE PRESS CONTACT: Ari Fleischer or Amy Tucci 

December 27, 1994 (202) 225-8933 

No. 1 ALL OTHERS CONTACT: (202) 225-1721 

RUNNING ANNOUNCES CONTRACT WITH AMERICA HEARING ON 
SOCIAL SECURITY EARNINGS LIMIT 

Congressman Jim Bunning, (R-KY), Chairman Designate of the Subcommittee on Social 
Security of the Committee on Ways and Means, today announced that the Subcommittee will hold a 
hearing on the provision in the Senior Citizens* Equity Act ~ one of the 10 bills contained in the 
Contract with America — which would raise the Social Security earnings limit to $30,000. The 
hearing will take place on Monday, January 9, 1995, in room B-318 of the Rayburn House 
Office BuUding, beginning at 2:00 p.m. 

BACKGROUND : 

Under current law, individuals who work after filing for Social Security benefits may lose 
part or all of their benefits if they earn over the Social Security earnings limit. In 1995, the annual 
earnings limit for those aged 65-69 is $1 1,280. Individuals who earn more than this amount lose $1 
in benefits for every S3 earned. 

The current earnings limit has been shown to act as a disincentive to skilled older workers, 
who would otherwise choose to remain productively employed. The current earnings limit has also 
been shown to punish senior citizens vdio must work out of economic necessity, by penalizing them 
with a loss of benefits if they have earnings above the limit. Loss of Social Security benefits 
because of earnings above the current earnings limit, coupled with the tax on Social Security benefits 
imposed on individuals with incomes above $25,000, or couples with incomes above $32,000, can 
result in older workers paying taxes at a much higher rate than younger workers with incomes at the 
same level. 

The Senior Citizens* Equity Act of the Contract With America would increase the annual 
earnings limit for those 65-69 to $30,000 by the year 2000. 

FOCUS OF THE HEARING : 

The hearing will focus on the merits of the provision in the Senior Citizens* Equity Act of the 
Contract With America which would increase the annual earnings limit for those 65-69 to $30,000 by 
the year 2000. 

DETAILS FOR SUBMISSIONS OF REQUESTS TO BE HEARD : 

Requests to be heard at the hearing must be made by telephone to Diane Kirkland or Traci 
Altman at (202) 225-1721 no later than the close of business, Tuesday, January 3, 1995. The 
telephone request should be followed by a formal written request to Phillip D. Moseley, Chief of 
Staff, Committee on Ways and Means, U.S. House of Representatives, 1102 Longworth House Office 
Building, Washington, D.C. 20515. The staff of the Subconunittee on Social Security will notify by 
telephone those scheduled to appear as soon as possible after the filing deadline. Any questions 
concerning a scheduled appearance should be directed to the Subcommittee staff at (202) 225-9263. 
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In view of the limited time available to hear witnesses, the Subcommittee may not be 
able to accommodate all requests to be heard. Those persons and organizations not scheduled for 
an oral appearance are encouraged to submit written statements for the record of the hearing. All 
persons requesting to be heard, whether they are scheduled for oral testimony or not, will be notified 
as soon as possible after the filing deadline. 

Witnesses scheduled to present oral testimony are required to summarize briefly their written 
statements in no more than five minutes. THE FIVE MINUTE RULE WILL BE STRICTLY 
ENFORCED. The full written statement of each witness will be included in the printed 
record. 

In order to assure the most productive use of the limited amount of time available to question 
witnesses, all witnesses scheduled to appear before the Subcommittee are required to submit 200 
copies of their prepared statements for review by Members prior to the hearing. Testimony should 
arrive at the Subcommittee on Social Security office, room B-316 Rayburn House Office 
Building, no later than noon, Friday, January 6, 1995. Failure to do so may result in the witness 
being denied the opportunity to testify in person. 

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE : 

Any person or organization wishing to submit a written statement for the printed record of the 
hearing should submit at least six (6) copies of their statement by the close of business, Monday, 
January 23, 1995, to Phillip D. Moseley, Chief of Staff, Committee on Ways and Means, U.S. House 
of Representatives, 1102 Longworth House Office Building, Washington, D.C. 20515. If those 
filing written statements wish to have their statements distributed to the press and interested public at 
the hearing, they may deliver 200 additional copies for this purpose to the Subcommittee on Social 
Security office, room B-316 Rayburn House Office Building, at least one hour before the hearing 
begins. 

FORMATTING REQUIREMENTS : 

lack ■ttuaat p fwn d far pctattaf to tha Caiaimaa by a wltaaaa. aay witttaa atatamaat ar aihlhtt nlnnlttad far tha priatad neard er aay 
vitttaa wai ai tt li taapa i a ta a lanau far wittaa waiBiaati antt eaafana to tha foidallaai ilatad balaaa. Aay atatamaat ar axhlbtt aot ta 
ecapllaaea atlih ttaaa gaidaltaaa arfD aat ha priatad, botvffl ha autatalaad ta tha Caaigitttaa Olaa far rariav aad aaa by tha Caaaalttaa. 


a aad aay aeaaBpaaylac aririUta far priailac aaaat ha typad ia atagla apaaa aa lagaMaa papar aad auy aat aiaaad a total of 


1 Coplao al «hala dacaaaaatt aabatitad aa aihlhlt autartal «ID aat ba aeeaptad tar priadas. laataad. aihlbtt autarial ahoald ba tafanaead aad 
qaatad ar paiaphraaal AQ tihihtt aatarial aot aModac thaaa apadfleatioBa «m ba aulatalaad la tha Cooualttaa lUoa tar rariair aad oaa by tha 


I. a»tMnaHt9 ■•bsi tfc# tad »!aparity ta the «!!a§«a >*0! appatr ar, far t«ttis flia Bsna wd rapacity cf ft? 

paraaa aa b ai tt d a c tha e tat aaaaa t aa voD aa aay eftaata ar poraaBB, ar aay onaaizatlaB far wham tha wttaaaa appaaia er for whom the atataBiaat la 
BBbBdltad. 

4. A aapplaaoBtal ahaac Mat aaeo^way each ataUflioat ttattac tha aaaia fan addraaa. a talaphaaa aaariMr «hart tha iritaaea ar dia daalgaatad 
rapraaoBtadva aay ba laaehad aad a tapleal aadlaa ar aBBunaiy af the eaBaaeaia aad roeaBwaBdadaBi la tha MD atataBNBt TUa laivleiBeatal ahaac 
win aoc ba feadadad la tha priatad laeard. 


Aa abaaa laat rt cd a aa aad dadtadoBB apply oaly ta Batarial batac aabmlttad lor priadaf. itatataaBta aad aiUbitB or aapplaaiaBtaiy aiatarial 
a ab ao ltt ad aalaiy for dUtilbadoa ta tha Uaaibon, tha praaa aad tha pcbUe dartaf tha eoaraa af a pablle haariaf uy ba aalaalttad la ether foraia. 
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Chairman BUNNING. I have an opening statement I would like to 
start with. 

Good afternoon, ladies and gentlemen. First, let me welcome our 
witnesses, guests, and the new members of the Social Security Sub- 
committee. It is the first hearing for the 104th Congress. 

Today marks the beginning of mv chairmanship of the Social Se- 
curity Subcommittee — and I would like to say a few words about 
the direction that I would like to take. 

Four years ago I chose to become a member of the Social Security 
Subcommittee because I thought that I had something to contrib- 
ute. Social Security is the finest and most important social program 
this country has ever created. Over 42 million Americans rely on 
it every month, and I am proud to be associated with it. 

Now, as I assume the chairmanship of this subcommittee, I 
would ask my colleagues on both sides of the aisle to work with me 
to do what the American public wants us to do— to protect and 
strengthen the Social Security system — ^for today’s seniors and for 
the generations to come. 

This day marks the beginning, but I also hope it marks a con- 
tinuation, a continuation of the outstanding working relationship I 
have shared with my colleague, Andy Jacobs. When Andy Jacobs 
sat in this chair, he extended every courtesy to me and worked 
with me and the entire subcommittee in a bipartisan fashion. 

I intend to continue in that bipartisan manner. I want to work 
with each and every one of you to achieve our common goal — ^the 
betterment of the Social Security system. Our stewardship of this 
system will be particularly critical as the Social Security Adminis- 
tration becomes an independent agency on March 31 of this year. 

Since Mr. Jacobs and I are the only returning members of the 
subcommittee, I would like to introduce our new members at this 
time. 

First, the majority members: Sam Johnson of Texas, Mac Collins 
of Georgia, Rob Portman of Ohio, Phil English of Pennsylvania, Jon 
Christensen of Nebraska, and Mel Hancock of Missouri. 

And the minority members: To my left, Andy Jacobs of Indianap- 
olis, the ranking minority member, or vice chairman, as he called 
me, whom I am glad to say is returning to the subcommittee. You 
have done an outstanding job, Andy, for 8 years as chairman of 
this subcommittee, and I thank you. 

Barbara Kennelly of Connecticut, L.F. Payne of Virginia, and not 
present but a member of the subcommittee, Richard Neal from 
Massachusetts. 

Welcome to the subcommittee. I look forward to working with 
each and every one of you. 

Before we get down to the business at hand, I want to briefly re- 
view the subcommittee’s hearing rules. In general, I will follow the 
rules of the full committee. Without objection, we will dispense 
with opening statements except for the chairman and ranking 
member. Any Member is welcome to submit statements for the 
record. 

Witnesses will be strictly limited to 5 minutes for their oral testi- 
mony. Of course, all witnesses are welcome to submit full written 
statements for the record. I emphasize that remarks must be brief 
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because we have tried to accommodate as many witnesses as pos- 
sible. 

Now to the business at hand. 

The Social Security Subcommittee has held hearings on raising 
the earnings limit in the past. But this hearing is being held for 
a different reason than earlier ones. The American people — ^in par- 
ticular, working class seniors — ^told us that the earnings limit pe- 
nalizes them for working and discourages experienced older work- 
ers from remaining productive. 

To those working seniors — several of whom are here today to 
speak to us — I want to say that this Congress has heard you. In 
response, we have made our Contract With America. 

We are the first Ways and Means subcommittee to begin fulfill- 
ing our contract by focusing on the disincentives caused by the So- 
cial Security earnings limit. 

As has already been demonstrated by votes in 1989 and 1992, 
there is broad support for raising the earnings limit in the Con- 
gress. In fact, ever since he took a seat on Ways and Means, Chair- 
man Archer has made raising the earnings limit one of his top pri- 
orities. 

But more importantly, the earnings limit must be raised because 
lower and middle income seniors, who often have little or no pen- 
sion or investment income, have told us that they must work to 
survive. 

Last week, on the opening day of the 104th Congress, Con^ess- 
man Hastert, Congresswomen Kelly and Thurman, and I intro- 
duced the Senior Citizens’ Equity Act aimed at removing the tax 
burdens and work penalties imposed on our seniors. 

Over 1 million Americans have their benefits reduced or withheld 
as a result of the Social Security earnings limit. It is unfair and 
it is time we changed it. I am committed to doing just that. 

Before hearing from our first witness, Mr. Jacobs, do you have 
any comments that you would like to make? 

Mr. Jacobs. Yes, Mr. Chairman. You may recall that Mr. Rosten- 
kowski and I sponsored a bill in the previous Congress which 
would have been about $8,000 or $9,000 off the ultimate exempted 
amount in your bill. I think it is close enough that, as I told you 
earlier, I for one will probably find myself in support of your bill. 

There is going to be some controversy, I take it, about what the 
price tag will be. Social Security actuaries sav around $6 or $7 bil- 
lion over the 7 years, I think. And perhaps otners will testify other- 
wise. But I have always opposed repealing the earnings test alto- 
gether because of the obvious result that the $500,000-a-year per- 
son between age 65 and 70 didn’t have any disincentive to work if 
he happens to be a surgeon or she happens to be an attorney or 
maybe even a baseball player in excellent condition at that age. 

But that is not in your bill and I applaud that. Therefore, I think 
I can find mv way clear, and that would almost make it, speaking 
of athletics, tour for four with us, I believe. 

Chairman BUNNING. It would. 

Mr. Jacobs. In any case, for the record of the hearing, I incor- 
porate my remarks that I made in the detailed reorganization. 

Chairman Bunning. Thank you, Andy. 
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[The opening statement of Mr. English follows:] 

Opening Statement of Hon. Phil English 

Mr. Chairman and distinguished members of the subcommittee, it is indeed an 
honor to be present tod^ for this very important hearing on a provision contained 
in the Senior Citizens’ Equity Act. Tnis provision would raise the Social Security 
earnings limit to $30,000 from the current $11.3 thousand. 

Raising the earnings limit is certainly not a new idea. The House has passed leg- 
islation to raise the earnings limit twice. Unfortunately, those bills went no further 
than the House and never became law. This subcommittee has a historic oppor- 
tunity to finally allow our Nation’s working seniors to continue to be productive 
members of society without being penalized. 

The current limit discourages seniors who want to participate in the economy by 
reducing their benefits by $1 for every $3 earned. In addition to the loss of benefits, 
the tax on benefits received and earned income add an extra disincentive. In my 
district, I am familiar with real-life situations where seniors are taking months of 
work off at a time to avoid these penalties. These citizens want to work, and as 
their governing officials, we have a responsibility to allow them this basic right; and 
we should encourage, not discourage, the employment of our citizens. 

On the face of it, I find it absurd that working seniors face higher real tax rates 
than millionaires. We need to roll back the earnings limit to allow skilled, active, 
and productive seniors to continue contributing to our national economy. 

I a^reciate the opportunity to make my opening remarks, and I pledge a contin- 
ued effort toward eliminating employment penalties on senior citizens. 

We will start with the Commissioner. 

STATEMENT OF HON. SHIRLEY SEARS CHATER, 

COMMISSIONER OF SOCIAL SECURITY, SOCIAL SECURITY 

ADMINISTRATION, ACCOMPANIED BY HARRY BALLANTYNE, 

CHIEF ACTUARY 

Ms. Chater. Thank you very much, Mr. Chairman. 

I would like very much to have our chief actuary, Harry 
Ballantyne, sit at the table with me, if you have no objection. He 
might be able to answer some of your questions about cost on this 
subject. 

I want to say, first of all, that I appreciate very much this oppor- 
tunity to join you today to discuss the Social Security retirement 
earnings test, and I commend you for holding this hearing. The Ad- 
ministration shares the concerns expressed by you and many of 
vour colleagues about the impact of the retirement test on our 
beneficiaries. 

I am hopeful that today’s hearing can move us closer to consen- 
sus on modifications in the earnings test that are equitable and 
preserve the financial well-being of Social Security. 

With your permission, Mr. Chairman, I would like to submit my 
full written testimony for the record, and I would like to spend a 
few moments discussing the objectives that must be satisfied in 
reaching a consensus on this topic. Then I would like to touch 
briefly on both the Administration’s view on this issue, as well as 
the retirement earnings test provisions that are in the Contract 
With America. 

The retirement earnings test is certainly not immune to change. 
Under the original law, retirement was all or nothing. Anyone who 
received Social Security benefits could have no other earned in- 
come. By the time benefits were first paid in 1940, the earnings 
test was changed to allow beneficiaries to earn up to $14.99 a 
month and still receive their benefits. 
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The test has been liberalized several times since then, the most 
recent revision in 1990, giving us the test that we have today, in 
which benefits are reduced by $1 for every $3 earned over the an- 
nual exempt amount for beneficiaries between the ages of 65 and 
69. That annual exempt amount is currently $11,280. 

For beneficiaries under age 65, the amount is $8,160, and bene- 
ficiaries lose $1 for every $2 earned over that limit. 

Future changes in the earnings test need to balance several com- 
pelling and competing interests. One such interest is the desire to 
allow beneficiaries to supplement their Social Security benefits 
with a limited amount of earnings. This is especially important for 
many older Americans who are lower income workers, as well as 
for women and others whose work experience has been uneven. It 
is also consistent with the basic philosophy that Social Security is 
not intended to be an individual’s sole source of retirement income. 

The second interest is that of preserving for older Americans the 
incentive and the opportunity to work. We share your concerns that 
the earnings test discourages some beneficiaries from working, that 
it imposes a high cost on those who would like to remain active in 
the labor force. 

Then a third but competing interest is the desire to offer benefits 
that are as adequate as possmle to those who need them most. 

Finally, we need to keep in mind our fiscal obligations to future 
beneficiaries who have entrusted us to protect Social Security’s fi- 
nancial well-being. We believe that any modification to the retire- 
ment earnings test that imposes a short-range cost on the Social 
Security trust funds must be offset by other changes that will leave 
the trust fund balance unaffected. 

The Administration believes that it is possible to enact a mod- 
erate increase in the retirement earnings test exempt amount for 
beneficiaries who have reached age 65 and still satisfy each of the 
competing interests that I mentioned earlier. The proposal in the 
Contract With America calls for the annual exempt amount to be 
increased in stages for beneficiaries reaching normal retirement 
age until they turn age 70. 

The exempt amount would reach $30,000 in the year 2000 and 
be increased thereafter. SSA’s analysis shows that by the year 
2000, approximately 600,000 families would receive additional ben- 
efits under the proposal. 

The net cost to the Social Security and Medicare trust funds 
would be just under $7 billion over the first 5 fiscal years. 

It is important to note here today, Mr. Chairman, on this issue 
we share the same broad goals, and we want to work with you and 
look forward to doing so in making this moderate and modest 
change. 

Thank you. I am pleased to answer your questions. 

[The prepared statement and attachment follow:] 
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TESTIMONY OF SHIRLEY S. CHATER 
COMMISSIONER OF SOCIAL SECURITY 

Mr. CJiairman and Members of the Committee: 

Thank you for the opportunity to be here today to discuss 
the Social Security retirement earnings test . The earnings test 
is an issue which affects many Social Security beneficiaries and 
has been the subject of much debate and discussion. 

The Administration shares the concerns expressed by you, 

Mr. Chairman, and other Members of this Committee, about the 
impact of the retirement test on our beneficiaries. I think that 
this hearing can be helpful in focusing the debate on this issue 
and I commend you for holding it. 

To facilitate our discussion today, I will begin by briefly 
reviewing the philosophy behind the earnings test, and how that 
philosophy- -and the test itself- -have evolved over time. Finally, 
I will discuss the Administration's views on the "Contract with 
America" proposed modification to the retirement earnings test 
that calls for an increase in the annual exempt amount from 
$11,280 today to $30,000 in 2000 for those workers who have 
reached the normal retirement age. 

Histoi-y of the Earnings Test 

Social Security was designed as a social insurance program 
under which workers and their dependents are insured against the 
loss of earnings as a result of the retirement, disability, or 
death of the worker. Benefits are intended to partially replace 
the earnings that are actually lost due to these risks. In that 
context, the retirement earnings test was designed as an 
objective measure of the extent to which earnings are lost due to 
retirement . 

The Social Security program has always had an earnings test 
to measure earnings loss, although the way in which the test has 
been applied has changed over the years. Under the original 
Social Security Act of 1935, no benefits were payable for any 
month in which a beneficiary had ctny covered earnings whatsoever 
--no benefits were payaible unless the person were fully retired 
from covered employment. However, even before the first benefits 
were paid in 1940, this strict "all-or-nothing" test of 
retirement was modified so that a beneficiary could earn up to 
$14.99 in covered earnings before losing benefits for that month. 

Over the years since 1940, the retirement earnings test has 
been modified many times. The Social Security Amendments of 
1950, for exanple, exempted people age 75 and over from the 
earnings test. In 1954, the retirement test was broadened to 
include non- covered wages, and the age at which the test no 
longer applied was lowered from 75 to 72. The concept of 
reducing benefits by $1 for each $2 of earnings above the exempt 
amount was introduced in the Social Security Amendments of 1960, 
and the 1972 Amendments provided for the earnings test exempt 
amount to be increased automatically with increases in average 
wage levels. 

The Social Security Amendments of 1977 further increased the 
exempt amount for beneficiaries age 65 and over. Effective in 
1983, the age at which the test no longer applies was lowered 
from 72 to 70. 

The last major change in the test took effect in 1990, when 
the withholding rate of $1 of benefits for each $2 of earnings 
was changed to $1 for $3 for beneficiaries aged 65 to 69. 

The Current Retirement Test 

For beneficiaries ages 65 through 69, the earnings test 
reduces benefits by $1 for each $3 of earnings above the annual 
exempt amount, which is adjusted each year to reflect increased 
wage levels. The 1995 annual exempt amount for these 
beneficiaries is $11,280. Beneficiaries under age 65 lose $1 for 
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each $2 of earnings over an exernpt amoxint of $8,160. Unearned 
income --such as interest income, dividend payments, private 
pensions and the like- -is not counted for purposes of the 
retirement test. 

In addition, workers are exempt from the test when they 
reach age 70. The test does not apply to disability 
beneficiaries, who are si±>ject instead to a substantial gainful 
activity test . It does apply to dependents of disability 
beneficiaries . 

A worker's earnings above the exempt amount affect not only 
his or her own benefits, but also the benefits of family members 
receiving benefits on the worker's earnings record. The earnings 
of a dependent or survivor beneficiary can affect only that 
beneficiary's payments. 

Delayed retirement credits (DRCs) are provided to compensate 
workers whose benefits are withheld under the retirement earnings 
test. The DRC increases the worker's retirement benefit for each 
month that benefits are fully withheld. The DRC is currently 
4 1/2 percent per year for workers reaching age 65 in 1995. The 
DRC percentage will increase by 1/2 percentage point every 
2 years until it reaches 8 percent per year for workers reaching 
age 65 in 2008 and later. When the DRC is 8 percent per year, 
benefits lost due to the retirement earnings test and/or delayed 
retirement generally will be offset by the increase in benefits 
resulting from DRCs for beneficiaries who reach average life 
expectancy . 

About 925,000 beneficiaries lose some or all of their 
benefits as a result of the test that applies at age 65 . Of this 
group, about 880,000 are retired-worker beneficiaries aged 65 to 
69 or their dependents (any age) who receive benefits on the 
retired worker's record. About 45,000 are dependent or survivor 
beneficiaries age 65 to 69 who are affected by the test due to 
their own earnings. 

Competing Objectives 

As I have discussed, despite the original principle that 
benefits should be paid only to those who are fully retired, the 
earnings test has been modified over the years so that it is no 
longer such a strict test of retirement. These changes have come 
about from the desire to support several competing interests. 

One such interest has been to allow beneficiaries to 
supplement their Social Security benefits with a limited amount 
of earnings. This option is especially important for many lower- 
income workers, as well as for others, especially women, whose 
work experience has been uneven, and is consistent with the 
concept that Social Security was meant to function as "one leg of 
a three-legged stool" that is also supported by private pensions, 
and individual savings and investments. Modifying the strict 
retirement test originally in the law has allowed retirees to 
supplement benefits with earnings up to a specified level, 
without any loss of benefits. 

The second competing interest is that of preserving the 
incentive and opportxmity among the aged to work. Given the 
demographics of our nation, this goal is likely to take on added 
inportance with the aging of the baby-boom generation and the 
anticipated slowing in the growth of the labor force. The 
earnings test discourages some beneficiaries from working because 
the cost of working- -taking into account the test itself. Social 
Security taxes, and Federal, State, and local income taxes, and 
work-related expenses- -can be substantial for working 
beneficiaries aged 65 to 69. 
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The third conpeting interest is the desire to offer benefits 
that are as adequate as possible to those who need them most 
while maintaining the solvency of the Trust Funds. It is 
important that we consider who receives the benefits from any 
change in the earnings test and who would pay for them. In 
addition, although the trust funds are currently running a 
surplus, it is well known that this is not permanent and that we 
must carefully guard the use of all Trust Fund dollars. 

Thus, in the way it has developed over the years, the 
retirement test represents a balancing of several inherently 
conpeting interests: 

o to assure payment of benefits only to those who have truly 
retired; 

o to allow beneficiaries to supplement their benefits with 
limited earnings; 

o to reduce work disincentives; and 

o to offer benefits that are as adequate as possible to those 

who most need them. 

Considering the natural tension between these competing 
interests, it is no wonder that the retirement test is often the 
subject of debate. 

Contract with America Proposal 

The Contract with America includes a proposal to liberalize 
the Social Security retirement earnings test. Under this 
proposal, the annual exempt amount for beneficiaries attaining 
the normal retirement age (presently age 65) and through age 69 
would be increased in stages beginning in 1996 to $30,000 in the 
year 2000. The exenpt amoimt would be increased automatically 
thereafter based on the increase in average wages. 

The short-range cost of the Contract proposal is estimated 
to be approximately $7 billion to the Social Security and 
Medicare Trust Funds over the first 5 fiscal years . The cost for 
the first 10 years would be approximately $15 billion. 

SSA analysis shows that, by the year 2000, approximately 
600,000 families would receive additional benefits under the 
Contract proposal. However, low-income families would receive 
little benefit from this modification to the retirement earnings 
test . This is because their earnings are already below the 
current law exenpt amount or their earnings are so little above 
the exempt amount that they receive very limited gains from 
raising the exenpt amount. 

By the year 2000, faniilies with incomes in 1996 dollars of 
less than $22,800 would receive only 2.2 percent of the total 
additional benefits, after taxes. In contrast, more than 
47 percent of the total additional benefits would go to families 
with incomes of $55,800 or more. In fact, the upper 50 percent 
of earner families would receive 75 percent of the increase in 
benefits, after taxes. (See attachment for additional 
information on the distributional effects of the Contract 
proposal . ) 


The Administration recognizes that the earnings test can 
constrain the choices of enployment and affect the standard of 
living for older beneficiaries who do not have other sources of 
income. Consequently, the Administration would support, in 
principle, a moderate increase in the retirement earnings test 
exenpt amount for beneficiaries who have reached age 65. We 
believe that raising the exenpt amoimt would be a sensible and 
practical approach to refining the balance among the competing 
program goals I mentioned earlier. 
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A moderate increase in the exen^t amount would keep the 
short-range costs within reasonable limits, while helping to 
ensure that those beneficiaries who most need to do so have the 
opportunity to supplement their Social Security benefits with 
earnings. Further, a moderate increase in the exen^t amount 
would direct more of the additional benefits toward low and 
middle earners, and not imduly advantage high earners. 

Still, as I have indicated, Mr. Chairman, modifying the 
retirement test would have a short-range cost to the program. 
Although the Social Security Trust Fimds have a surplus right 
now, program financing must be strengthened for the long range. 
Moreover, because Trust Fund surpluses are invested in Treasury 
securities, any reduction in the short-range surplus will 
increase the amount that the Treasury must borrow from the 
public. Therefore, we believe that any change in the retirement 
earnings test must be accompanied with offsetting changes which 
leave the financial balance unaffected. 

Conclusion 

In closing, Mr. Chairman, I would like to thank you again 
for the opportunity to discuss the Administration's views on the 
Social Security retirement test . We look forward to working with 
you cind the other Members of Congress to determine how best to 
modify the retirement test, while also ensuring the financial 
well-being of the Social Security program. 
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ATTACHMENT 


EFFECTS OF MODIFYING THE RETIREMENT 
EARNINGS TEST 

AS PROPOSED IN THE CONTRACT WITH AMERICA 


The table below presents a simulation to raise the annual 
exempt amount (AEA) to $30,000 in 2000 for beneficiaries ages 
65-69. 


The table below shows the distribution in 2000 of aggregate 
net benefit increases 1/ by family income for earner 
families 2/ (column A) and percent paid to families with 
incomes above the upper limit of decile interval (column B) . 



1/ Aggregate net benefit increase is the total increase in 

Social Security benefits paid minus the aggregate increase 
in Federal personal income taxes that the beneficiary must 
pay as a result of the additional benefit payments. 

2/ Earner families are families with at least one earner aged 
65-69. 

Source of Information: Social Security Administration, Office of 

Research and Statistics 
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Chairman Running. Thank you. 

As I was reading your written testimony, I was struck that it 
contained no reference to the commitment to raise the earnings 
limit that the President made in Putting People First, and I would 
like to quote from page 141 of that. 

“Lifting the Social Security limitations so that older Americans 
are able to help rebuild our economy and create a better future for 
all.” 

You have said that your statement represents the Administra- 
tion’s views, but it is somewhat a negative tone — ^it doesn’t seem 
to reflect the President’s position. Maybe you can explain. Has it 
changed or is it just not as enthusiastic as it was during the cam- 
paign? 

Ms. Chater. I don’t think it has changed, Mr. Running. I believe 
that the President’s words are to lift — and I am interpreting that 
as to raise, to increase. 

Chairman Running. We have tried both ways — we tried to lift it 
and eliminate it. Now we are going to try a 5-year program. We 
think that is the best way to do it, and the least costly way to do 
it. 

Ms. Chater. I think the important point here is that whatever 
figure we agree upon, we need to be able to finance it, and try to 
see what the various amounts might be that would lead us to make 
those decisions based on the capability of financing the change. 

Chairman Running. Let me ask you a followup question, and 
this is the only question I am going to ask you. What does the Ad- 
ministration consider to be a moderate increase? Moderate can 
mean, you know, many things to many people. What does it mean 
to you as the Commissioner of Social Security? 

Ms. Chater. Well, last year when I testified, I used as an exam- 
ple $1,000 as one figure to think about, to talk about, and to cal- 
culate how much the cost would be on that. And I have done that. 
If we were to increase the amount of the retirement earnings test 
by $1,000, we would have before us a cost of $0.9 billion, for exam- 
ple. 

Chairman Running. Total cost for the 5 years, or total cost for 
1 year? 

Ms. Chater. Over 5 years. 

Chairman Running. In other words, you are going to increase it 
from $11,250 to $12,250, then to $13,250 in $1,000 increments over 
a 5-year period? Is that what you consider moderate? 

Ms. Chater. No, it would be increased by $1,000 in the first year 
and the new higher exempt amount would be gradually rolled up 
for the 5 years so it would end up in 5 years to be $14,880 based 
on our current assumptions. 

Chairman Running. Well, I am glad that I know what moderate 
means now. 

Mr. Jacobs will inquire. 

Mr. Jacobs. I have no questions except to welcome Dr. Chater 
to the subcommittee. We are always happy to see her. 

Chairman Running. Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

I would just like to ask, if you are confirmed as Commissioner, 
as a policy official, what would your view be toward creating incen- 
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lives for older Americans to continue working, especially if they 
need income to supplement Social Security? 

Ms. Chater. I would favor, very much favor, a moderate increase 
in the retirement earnings test, and what I would like to do is fig- 
ure out how much it would cost if we were to raise that $1,000, 
$3,000, whatever, to see how much of these various increases we 
could afford, because obviously we need to pay for it. 

Mr. Johnson. I understand. And let me ask you just one more, 
if I may. If you are confirmed, who is going to make Social Security 
policy, you or 0MB? 

Ms. Chater. I am sorry, who is going to make Social Secu- 
rity — 

Mr. Johnson. Policy, you or the 0MB? 

Ms. Chater. Well, the Social Security Administration is going to 
become an independent agency, and we are working very hard now 
to define our role as an independent agency, and we are working 
very hard to put into place a team-like approach in which we would 
work with Congress and the Administration on policy development. 

Mr. Johnson. But you are going to be the head guru, right? 

Ms. Chater. I certainly hope so. 

Mr. Johnson. Thank you. 

Chairman BUNNING. Ms. Kennelly will inquire. 

Mrs. Kennelly. Thank you. Chairman Bunning. 

Doctor, when you are looking at this, as you said, you testified 
on it last year, in your perception of where we would pay for it and 
how we would pay for it, do you see the money coming from the 
Social Security fund itself or from the general fund? 

Ms. Chater. The trust fund. If we are going to pay increased 
benefits, those benefits should be paid from the trust fund account. 
My concern is that we not take from the trust fund so much money 
that we destroy or tamper with the financial solvency of the trust 
fund over the long term. We need to keep it solvent. 

Mrs. Kennelly. Have you done any studies on which income lev- 
els would be most helped by this change? 

And a followup on that: Have you looked at, since obviously we 
have all heard from our constituents that this is a limitation on 
work, have you done any work on how many people might come 
back into the work force if in fact this made it more attractive to 
work? 

Ms. Chater. It is very difficult to estimate how many people 
might come back into the work force if there were no limit on earn- 
ings. It is difficult because according to the research that we have 
reviewed, we note that most of the decisions that are made by re- 
tired workers to return to work are done so not necessarily because 
of the exempt amount or an increase in that limit. There may be 
personal kinds of decisions, whether they are physically able to 
work, whether they want to work, whether they value leisure or 
not. So it is very difficult to make an estimate of how many people 
would come back. 

Mrs. Kennelly. Are you saying we are doing this for other rea- 
sons than the fact that people don’t stay in the work force because 
it is frustrating to work and have $1 taken away for every $3 
earned? 
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Ms. Crater. No, not at all. We believe there will be people who 
will want to work. We know that from the number of clients that 
we serve now. All I am saying is it is very difficult to make an ac- 
curate estimate of how many people would actually choose to come 
back even if the limit were raised. 

Mrs. Kennelly. What about income limits, income groupings? 
Have you seen who does come back — excuse me, who does work be- 
yond the age of 65? You must have done some work on that, or the 
agency. 

Ms. Crater. If you are interested in looking at the distribution 
of income brackets of people affected, I refer vou to the last page 
of my written testimony. You will see there that the categories of 
people that would probably come back to work would, of course, be 
those who are now earning the $11,280. If that cap were raised, 
then that would give the opportunity for those people at the low 
end of the salary scale to return to the work force. 

The chart, however, shows that if we were to raise the retire- 
ment earnings test to $30,000, only 2.2 percent of the added bene- 
fits would go to the low income workers, those earning $16,000 to 
$22,000, as opposed to a higher percent of benefits given to some 
of the 

Mrs. Kennelly. The $70,000 to $100,000 get 24 percent? 

Ms. Crater. Yes. 

Mrs. Kennelly. Thank you. Doctor. 

Chairman BUNNING. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

Dr. Chater, there seems to be a lot of ifs in this whole deal, if 
we do this or we don’t do that, or this is going to happen if we do 
this. My daddy used to say if a frog had wings, they would have 
a whole lot softer landing. He said it in a little different fashion. 

But you are talking about — ^you are telling me that if they don’t 
work, you are at the age of 65, you stop working completely, we are 
going to pay out X number of dollars to you monthly in Social Secu- 
rity benefits if you should file for them. Is that not true? 

Ms. Crater. Would you say that again, please? 

Mr. Collins. When a person reaches 65, they will get Social Se- 
curity. If you file for it, we will pay you X number of dollars per 
month, period. If you don’t work, we are going to pay you these 
number of dollars — ^if you don’t earn above the earnings test. Is 
that not true? 

Ms. Crater, Yes. That is true. 

Mr. Collins. Well, if a person works, then we penalize. So it is 
not actually costing the government as such. It is costing those who 
have paid into the Social Security system all those years prior to 
then. Is that not true? 

Ms. Crater. Yes, that is true. 

Mr. Collins. Thank you. 

That is all, Mr. Chairman. 

Chairman BUNNiNG. Mr. Portman. 

Mr. Portman. Thank you, Mr. Chairman. 

Dr. Chater, thank you for your testimony. I am new to the sub- 
committee and really new to this issue. My question will probably 
reveal more about what I don’t know than what we need to do in 
order to address this problem. 
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It seems to me we have a consensus. We want to raise the earn- 
ings limit. We have talked about different numbers. I think vice 
chairman Jacobs indicated his support this morning for something 
along the lines of what is in the contract so that it comes down to 
how do we pay for it. Perhaps Mr. Ballantyne can help us with this 
as well. 

I am a little confused about how we come up with the $6.8 or 
$7 billion figure. Is it true that the long-term costs are that great, 
^ven the fact that, as I understand it, the amount of benefits an 
individual collects over a lifetime would also be altered? 

In other words, all you do with raising the limit is you change 
the payout rate. Again, perhaps Mr. Ballantyne can address this 
from an actuarial perspective. But what are the real costs to the 
system of raising the limit over the long term? 

Mr. Ballantyne. OK Well, Mr. Portman, there is a short-range 
cost which you mentioned, $6.8 billion, as close to the estimate. 
Then there would be some offsetting savings in the longer range 
because today there is a delayed retirement credit. For people who 
are 65 this year, the credit is 4.5 percent for each year that retire- 
ment is delayed. That is not quite an actuarial credit, but it is 
scheduled to increase to 8 percent for people who would reach 65 
in the year 2008, at which point it would be actuarial. 

In the long range, the cost of this proposal as a percentage of 
taxable payroll, which is how we usually make the long-range cost, 
is what we would call negligible, because it is less than 0.005 per- 
cent of taxable payroll. So this is a short-range cost, primarily. 

There would be some cost beyond the first 5 years as well. But 
yes, in the long range, it has veiy little cost. 

Mr. Portman. The increase in the delay of the time credit of 8 
percent would contribute even more to it being what you term a 
negligible cost in the long run. 

Mr. Ballantyne. Because it does go to 8 percent, right. 

Mr. Portman. Can you give the subcommittee a description, long 
versus short range, in terms of numbers of years? 

Mr. Ballantyne. In the shorter range we usually think of the 
next 5 years. The long range is an estimate for the next 75 years. 

Mr. Portman. I appreciate that very much. Some expert panels 
coming on later may address that same issue. But I think that is 
an important one for us to try to grasp. 

I know the chairman shares the feeling that this provision does 
need to be paid for. I think we need to figure out what the actual 
long-term costs are. 

Thank you, Mr. Chairman. 

Chairman Bunning. Mr. English. 

Mr. English. Thank you. 

Dr. Chater, welcome. In your testimony, you state that if the 
limit is raised to $30,000, 47 percent of the additional benefits will 
go to senior families with incomes over $56,000. 

You don’t mention the positive side, which is that obviously the 
53 percent of the benefits will go to senior families with incomes 
between $16,000 and $56,000, which certainly isn’t my notion of 
upper income. 
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Is this an argument you are making that we should not be help- 
ing middle income seniors remain productive and make financial 
ends meet because some higher income seniors might also benefit? 

Ms. Crater. No, not at all. That is not the intent. The intent 
here is only to show what the distribution of the new benefits to 
be paid out would look like in relation to various income groups. 
That is all. 

Mr. English. Thank vou very much. 

Chairman BUNNING. Mr. Christensen. 

Mr. Christensen. Thank you, Mr. Chairman. 

First, I guess I would like to — I heard your definition of a mod- 
erate income over 5 years, which I find that quite low for my defi- 
nition. But would you concede that the annual exempt amount, cur- 
rently $11,280, is too low? Just a simple yes or no. 

Ms. Chater. Yes. 

Mr. Christensen. Do you know how many seniors would enter 
the labor market if we were to go ahead and raise the earnings 
limit and how much output that increase in the labor force would 
generate, as well as new tax revenue to the system? 

Ms. Chater. I believe it is 600,000. 

Mr. Ballantyne. That includes people who are now working as 
well. 

Ms. Chater. We know, for example, about 600,000 of our bene- 
ficiary families would receive more under the $30,000 increase. We 
do not know with accuracy how many people would actually work, 
how many of those people would return to work now that the op- 
tion was there for them to do so. 

Mr. Christensen. When you projected your figures out, did you 
do it from a dynamic or a static model? Did you Took at the impact 
of the increased labor force on the system and the new revenue 
that would be generated from seniors? 

Ms. Chater. I didn’t utilize what you call dynamic budgeting. I 
was looking strictly at the moderate amounts to see what tne total 
cost would be ana worked it out based on, as I said, $1,000. We 
looked at how much it would be if moderate were defined as 
$3,000, which comes to a cost over 5 years of $2.9 billion. 

I would just reemphasize that we very much support the notion 
of raising the limit. I just want to be sure that we find a wav to 
pay for it. So my reason for selecting what appears to be a modest, 
moderate amount is simply to see what the total cost would be in 
terms of affordability. 

Mr. Johnson. Win the gentleman yield? 

I would like to follow up on your answer that you don’t know 
how many of the people that are currently under Social Security 
would go to work, that the benefits would just be increased. I was 
under the impression that when you computed the amount of loss, 
that it included any deductions estimated that would occur toward 
further Social Security based on work force. 

If you don’t know how many are going to work, how can you 
come up with an estimate of $7 billion: 

Ms. Chater. Allow me to ask Mr. Ballantyne to respond to that, 
please. 

Mr. Ballantyne. Yes, Mr. Johnson, we do have an estimate of 
some offset to the cost for people who would either go back to work 
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or would increase their earnings levels. It is a relatively small off- 
set of about two-tenths of 1 billion over the 5-year period. The $6.8 
billion total does not reflect that offset. We feel that is a reasonably 
good estimate for that. 

Mr. Johnson. But it is an estimate and it is kind of out of the 
air because you have no firm estimate. 

Mr. Ballantyne. There is no very reliable way to measure 

Mr. Johnson. There is no empirical data to base it on. 

Mr. Ballantyne. There are some data and many studies have 
looked at it. Research in the area shows that most economic schol- 
ars agree that it would be a relatively small effect. 

Mr. Johnson. Thank you, Mr. Christensen. 

Chairman BUNNING. Do you have any more? 

Mr. Christensen. No. 

Chairman BUNNiNG. I would like to inquire, how many people 
now drawing Social Security are affected by the earnings limit? 

Ms. Chater. a total of 1.4 million of our beneficiaries at all ages. 

Chairman BUNNiNG. A total of 1.4 million. 

Mr. Ballantyne. For persons aged 65 to 69, it is 1 million and 
40,000; 1.040 million. 

Chairman BuNNiNG. Anyone else 

Mr. Christensen. Mr. Chairman, could I ask? 

Chairman BUNNiNG. Mr. Christensen. 

Mr. Christensen. Is it not good public policy to permit those 
senior citizens who wish to work to allow them to work rather than 
being penalized by this ceiling? I mean, aren’t we sending the 
wrong message to some of our most productive citizens in this 
coimtiy and saying you ought to be relying on government rather 
than the private sector? Aren’t we sending a wrong message here. 
Doctor? 

Ms. Chater. It goes back"*to the points I made earlier about the 
sort of competing interests, one of which is that the retirement 
earnings test was truly that, and indication of whether or not 
someone had indeed retired, and that if someone had not reached 
retirement as we know it, then they wouldn’t receive Social Secu- 
rity benefits. So that is one end of the continuum. 

The other, of course, is that we want to provide opportunities for 
older Americans and others to work if they wish to do so. So it is 
sort of — there are these competing interests on the table that need 
to be reconciled. 

Yes, personally I think it is good public policy to encourage peo- 
ple to stay active in the work force, and hence the Administration’s 
view on a moderate increase. 

Mr. Christensen. Do you know the average length of time be- 
tween a retirement and when one passes away? I am just asking 
this question 

Ms. Chater. The length of time between retirement and the time 
one has passed away? Let me answer that from an “over-a-hun- 
dred-years-of-age” perspective. 

I prepared that for a speech I gave recently. We pay benefits to 
36,000 people who are over the age of 100, most of whom I will tell 
you are women. So it is a large number. 

[The following was subsequently received:] 
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The avera^ amount of time that retired worker beneficiaries receive benefits is 
approximate^^ equal to their life expectancy at the age at which they begin receiving 
benefits. For a male reaching age 65 in 1995 (bom in 1930), his life expectancv, i.e., 
expected remaining years oi Hie, after age 65 would be 15.6 years. For a female 
reaching age 65 in 1995, her life expectancv would be 19.8 years. The *^inisex” life 
expectancy for males and females combinea reaching age 65 in 1995 would be 17.8 
years. These estimates are based on the estimated future mortality rates for the in- 
termediate assumptions of the 1994 trustees report. 

Mr. Christensen. Thank you, Doctor. 

Chairman Bunning. Mr. Collins. 

Mr. Collins. Ms. Chater, we established earlier or you agreed 
with me that the cost is actually not to the Social Security trust 
fund but the cost is actually to those who choose to work and be 
penalized for their work and earnings above the earnings limit. We 
agreed to that a while ago. 

So should we not say this is actually not a cost to the govern- 
ment but a loss of penalties or loss of assessments on those who 
do work and who earn above the earnings limit? Would that not 
be a fair statement? 

Ms. Chater. I only go back to these various competing interests 
and the contract that we have made through policy — that people 
who work have an earnings limit to determine the extent to which 
they are retired and how much money they can earn. 

Mr. Collins. But the thing about it is if no one were to draw 
the benefits, it would actually cost X number of dollars. But being 
that they do work and earn above the earnings test, then they are 
penalized or assessed fees for a certain amount of money, $1 out 
of $3, for earnings above that earnings limit. 

So in essence it is not an additional cost to the Social Security 
trust fund. It is a loss of penalty or an assessment of those who 
do work and earn above the earnings limit. Is that not true? 

Ms. Chater. I understand what you are saying. 

Mr. Collins. Is that not true? 

Ms. Chater. That could be true. 

Mr. Collins. Thank you. 

Mrs. Kennelly. Just a followup on that. 

Chairman BuNNiNG. Go right ahead. 

Mrs. Kennelly. What it does do, though, it affects the trust 
fund, doesn’t it? 

Ms. Chater. If we pay out increased benefits, of course it affects 
the trust fund. 

Mrs. Kennelly. So that might be the difference in how you are 
looking at it. 

When you are talking about static and dwamic, I think part of 
the problem is you have a trust fund, and if you take it out, it does 
decrease the trust fund, even though what you are saying, sir, is 
absolutely right: The person is penalized for working. But when we 

f et into the arithmetic of the situation, as we see it now, it would 
ecrease the trust fund. 

Mr. Collins. The cost is not from paying out benefits. The cost 
is a loss of penalties or assessments for tnose who work. 

Mrs. Kennelly. However, if you pay out those benefits, you de- 
crease from the trust fund. 

Mr. Jacobs. Mr. Chairman, I think to sharpen the point, you 
overlook the people who are already working despite the penalty. 
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And if you raise the earnings limit, you don’t induce them to go to 
work; you pay them greater benefits even though they had already 
decided to go to work and were not collecting the benefits. 

I think that is the difference between the penalty. I can’t 
quantitate that for you, but there is a certain group of workers who 
fall into that category, I presume. 

Ms. Chater. Yes. 

Chairman BUNNING. Any other questions for the Commissioner? 

Thank you very much for your testimony. 

Ms. Chater. Thank you, Mr. Running. 

Chairman Running. The next witness will be Congressman Den- 
nis Hastert. 

By way of introduction, I want everyone here to know that Con- 
CTessman Hastert sponsored H.R. 300 in the 103d Congress, legis- 
lation to remove the earnings limit. The bill had 225 cosponsors. 
He headed up a task force which wrote the provisions in the Con- 
tract With America for the Senior Citizens’ Equity Act, to raise the 
earnings limit over 5 years to $30,000. 

We welcome your testimony, Denny. 

STATEMENT OF HON. J. DENNIS HASTERT, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF ILLINOIS 

Mr. Hastert. Thank you, Mr. Chairman. It is certainly a pleas- 
ure to be here and have you in the chair today. Let me first con- 
gratulate you on your rise to the Chair of this subcommittee and 
thank you for the opportunity to testify here today. 

I am here this afternoon to speak on behalf of H.R. 8, the Senior 
Citizen Equity Act of 1995. This legislation was included within the 
Contract With America to enable seniors to remain independent 
and self-sufficient. 

For far too long we have penalized our working seniors unfairly, 
forcing them to pay taxes at rates higher than those assessed on 
millionaires. As a matter of fact, the marginal rate is twice the rate 
we tax millionaire seniors. It is 56 percent after they go over the 
top of their earnings limit. 

Also, 2 years ago this body voted to force thousands of seniors 
to pay increased taxes on their Social Security benefits to help pay 
for the increases in Federal spending approved by this body in 
1993, We have left seniors without incentives to pay for long-term 
care insurance, and seniors and public housing officials are uncer- 
tain about what constitutes a senior housing commimity. It is time 
that we change this. 

Each of these provisions is critically important, but for the re- 
mainder of my time, I would like to focus on lifting the Social Secu- 
rity earnings test, an effort I have undertaken every year since 
coming to Congress. 

Specifically, title I of the Senior Equity Act gradually increases 
the amount of income seniors can earn before the government re- 
duces their Social Security benefits. 

As you well know, Mr. Chairman, as the lead sponsor of the 
measure before us, the idea that we severely penalize hard-working 
seniors who make less than $1,000 a month is to me unconscion- 
able. 
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Seniors of retirement age would be able to earn approximately 
$4,000 more each year for the next 5 years, raising the earnings 
cap to $30,000 by the year 2000. Compare that for just 1 minute 
with the increase that occurred under the law. 

In 1994, a 65-year-old working senior could earn $11,160 before 
being penalized. In 1995, 1 year later, this same senior can now 
earn $11,280, a whopping difference of $120 extra. 

Seniors need relief and they need it now. This proposal is helping 
those who need it most. 

Seniors who are independently wealthy or have stashed away 
money in rents or properties and get interest — those folks have 
been able to put money away for their retirement years and maybe 
have had a more lucrative lifestyle. Those people are able to receive 
that income and also receive their Social Security benefits. But 
those people who have had to work by the sweat of their brow, peo- 
ple who have had to go out and punch a clock to earn a living day 
after day. month after month, year after year, and haven’t had the 
luxury of accumulating big pensions or big amounts of money to 
draw interest from, or properties they can receive rents from, those 
people who haven’t had that benefit today must continue to work 
and are severely penalized for doing so. We are in effect punishing 
them for not being rich. 

We are also punishing society as we strip the most experienced 
and knowledgeable sector of the work force from full-time service. 
As we work to prepare our economy to meet the challenges of the 
new global marketplace, we need the years of experience and ex- 
pertise that our senior citizens have accumulated. I have been told 
numerous times by businesses that some of their most valuable 
employees quit halfway through the year because they have 
reached the earnings limit. I am sure you will hear more testimony 
to this effect later this afternoon. 

I am hopeful that the new majority in the House, and on this 
subcommittee, will move to raise the earnings limit as soon as pos- 
sible. 

As recently as last November, H.R. 300, the Older Americans 
Freedom to Work Act, a bill that completely repealed the Social Se- 
curity earnings limit, had 225 cosponsors. As a matter of fact, in 
the 102d Congress, a bill similar to this bill passed the House with 
394 votes. Under the previous leadership, though, those bills were 
never able to pass through this subcommittee, pass through the full 
committee, and get to the floor. I am glad to see that this is no 
longer the case. 

Mr. Chairman, I commend this legislation to the attention of my 
colleagues on this subcommittee and urge its speedy adoption. Gov- 
ernment should work on behalf of the people, not unfairly force 
people to work on behalf of the government. 

Thank you, Mr. Chairman. 

Chairman BUNNING. Denny, I thank you for your testimony. I 
know you have been a champion of this cause for many years. In 
facts and circumstances it was a pet project of the 100th class. How 
did you become interested in taking action to help working seniors 
keep more of what they earn? 

Mr. Hastert. I think part of it was just being in my district and 
listening to the stories and doing town meetings and office hours 
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and having folks come in. I can recall off of the top of my head an 
elderly women who was 66 years of age, her husband was disabled, 
and she had to drive a school bus. She wanted to drive a school 
bus and was productive in doing this. 

Once she reached so many hours she had to stop working be- 
cause not only were her benefits reduced under Social Security, but 
her husband’s benefits were reduced as well. So they took a double 
hit. So here was somebody who had to work — ^had to work to buy 
medicine for her husband who was forced not to do that because 
of the earnings limit. 

I think this is really an appendage that was probably put on for 
good reason back in the thirties, because when we put Social Secu- 
rity in the thirties, we had the Depression and there was good rea- 
son. We wanted older people to retire and young people who had 
families to be able to come in and take up work, to make a living, 
and make jobs. 

But this is an old idea. It is an antiquated idea. It has been car- 
ried on since the thirties. Today that is not the case. 

In the year 2000, I think the number, and again, please forgive 
me because I am pulling the number off the top of my head, but 
I think it is close to 1.2 million jobs are being lost in the work force 
because we don’t have people entering the work force. We have peo- 
ple going out of the work force. So as the baby boomers retire, 
there are those types of jobs that folks can — seniors especially, can 
work at, can be productive at, and can help society. 

I mean, it is an amazing thing. To further answer your question, 
I remember a little old lady — I say an old lady, not so old anymore 
as we reach that 65-year level, who had to quit her job at a flower 
shop (and she loved her work) because she either had to be offered 
and was offered to do something that was illegal, and that is to 
take her wages under the table and virtually break the law (which 
some people are forced to do today and do to survive) or quit her 
job which she loved, because, she would be making less money if 
she worked than if she was unproductive. 

I just thought that was wrong. That was really the genesis of 
this legislation. 

It is not a new piece of legislation. Bill Archer carried this for 
years and years and years, and others have too. It is the right 
thing to do. 

Chairman BUNNING. Mr. Jacobs. 

Mr. Jacobs. I commend our colleague for bringing his orimnal 
proposal more in line with practical considerations, within striking 
distance, as I said earlier, of the bill I myself have sponsored in the 
past. I think that when we talk partisan politics, we talk about 
which party wins, but when we talk negotiated agreement among 
all parties, all parties win. 

So I commend the gentleman for changing his bill for this Con- 
gress to bring it within striking distance of previous proposals, as 
I said before, as long as we can bring the accoimts into balance and 
figure out how we pav for it. I was very encouraged by the actu- 
ary’s statement, too, that if you view the proposea increase in the 
earnings test over a longer period of time, it tends to shape itself 
into something closer to what we all want for this trust fund. I 
think that is very good news for the whole committee. 



23 


Thank you. 

Chairman BUNNING. Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

I, too, agree with what Mr. Jacobs said. I commend you for bring- 
ing this to us. I just hope we can get some accurate estimates. 
From what I heard before, the estimates of the — ^you know, what 
it is going to cost us, don’t seem to be too accurate at this point. 

Mr. Hastert. You know, it is tough. You almost have to do dy- 
namic scoring to guess how many people are going to get off or con- 
tinue to work or increase working. I mean, to try to get a solid esti- 
mate, even the Commissioner has had to do that. 

When we lifted the earnings test — and I appreciate Mr. Jacobs’ 
comment about that also — we also said that that ($30,000) number 
is in play. We are always willing to negotiate that, and Mr. Jacobs 
and I have had discussions on this for many, many years. I appre- 
ciate his ability to work with us and look forward to tpdng to find 
some change. But when you look at this, we always said if you lift- 
ed the earnings test, you would have 700,000 people that would 
continue to work, that now quit because of the earnings test — or 
would start back to work again because of the elimination of the 
earnings test. If those 700,000 people went to work, we would ac- 
crue money if you looked at it from a dynamic model. 

I know we are constrained. We can’t do dynamic models. If you 
look at the commonsense dynamic portion, those people would have 
economic activity that would create over $15 billion of economic ac- 
tivity out there and a net accrual to the Federal Grovernment of 
$3.2 billion. That is according to a study that was done in 1989. 
So it is not up to date. Some things may have changed. 

But $3.2 billion is a lot of money. It is a lot of income. It is a 
lot of people suddenly becoming independent and being able to take 
care of themselves instead of depending on the government to take 
care of them. 

Mr. Johnson. That is providing the unemployed pool for some of 
these companies that can’t find employees that are qualified. 

Mr. Hastert. Yes. 

Mr, Johnson. Thank you. 

Chairman BuNNiNG. Mrs. Kennelly. 

Mrs. Kennelly. Thank you. Congressman, for your testimony. 

Obviously, we are all for the concept, and I salute you for being 
so involved in it, and nobody wants anybody penalized for hard 
work. And yet when you answer about how— -our former Speaker, 
about how it can be paid for, you talk about dynamics and 13 bil- 
lion resulting from that kind of work. Is there any concern on your 
part that if we don’t do dynamic scoring that it will take away from 
the trust fund? 

Mr. Hastert. Well, first of all, it is kind of a sleight of hand type 
of thing because it is money that would be paid out ordinarily but 
because people work, it is not. It would be paid out under this bill 
because it wouldn’t be part of the penalty. But we think that 
their — the government — estimates, both independent estimates and 
estimates based on CBO scoring, over a 5-year period, put the cost 
between $6.8 and $7.6 billion. 

However, because there is a 4-percent (and there will be an 8- 
percent) add-on for anybody who elects the delayed retirement 
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credit and works over the age of 65, in the long term the cost is 
negligible. Otherwise you get beyond those 5 years and we are con- 
strained by the 5-year test. You get beyond those 5 years and it is 
basically negligible because the money is paid back to those folks 
in a premium when they do retire. 

When you try to look at the hard numbers, the hard numbers 
aren’t there. We have been unable to use them because the Com- 
missioner has not been able to figure out exactly how many people 
would be affected by this in a d 3 mamic way — ^because they would 
have to look at it in a dynamic way. So it is — in the long term in 
about a 10-year period — it is a wash. 

So you have to say what do we really want to do? What do we 
really want people to achieve? The trust fund is really not affected 
that much. Plus, we can’t — because again, of the dynamic aspect of 
it — ^look at how much more people will be paying to the Federal 
Government through taxes and being productive. There will be new 
money flowing in that wasn’t flowing in before. But, of course, we 
can’t put a real hard number on that. 

Mrs. Kennelly. Thank you, Congressman. 

Chairman BUNNING. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

I just want to take a moment to thank Mr. Hastert for his efforts 
on behalf of this piece of legislation and hopefully we will be suc- 
cessful in pushing it all the way through to the President’s desk. 

Mr. Hastert. Thank you. 

Chairman Bunning. Mr. Gibbons, would you like to inquire? 

Mr. GffiBONS. Go ahead. 

Chairman Bunning. Mr. English. 

Mr. English. I would simply like to welcome our distinguished 
colleague and express my appreciation for his efforts on this issue. 

I jdeld the balance of my time. 

Cnairman Bunning. Mr. Christensen. 

Mr. Christensen. Yes. Thank you, Mr. Chairman. 

Con^essman, I heard a little bit ago the Administration’s defini- 
tion of a moderate increase of $1,000 over a 5-year period of time. 
I find that rather low. I was wondering what would be your opti- 
mum and what would be your definition of a moderate increase? 

Mr. Hastert. Well, I just think that there is a practical — a com- 
monsense application. If you are a senior in my district and — or 
Phoenix, Ariz., or Omaha, Nebr., or Louisville, Ky., it doesn’t make 
any difference. It is pretty imiform. But if you are a senior and if 
you are making $6,000 or $7,000 or $8,000 on Social Security, de- 
pending on what your earnings have been over the years, and you 
are on the bottom end of the earnings rung, your Social Security 
will probably be a little lower than the average. If you are earning 
$6,000 or $7,000, and you make the $11,000 plus a little bit, that 
puts you in an $18,000 or $19,000 income range. 

If you keep your own home, like most seniors would like to do, 
and you pay the property taxes on that house and if you like to go 
out on a Saturday evening and go to a show, and if you like to buy 
food and heat your home and maybe buy a new car some time, ana 
you start to compute what those costs are, those people are being 
constrained by the earnings test and are being denied the average 
American life. So if you say that we are going to give them a 
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$1,000 increase over the next 5 years, and if you take that and 
compare it to what their property taxes, for example, might be in- 
creased over the next 5 years, they would hardly be able to keep 
pace, I would guess. 

One of the arguments against this years ago was that if you take 
the cap off the earnings test, you are giving people who are million- 
aires and all those rich people the money to pay their greens fees. 
That is just not the case. The honest situation here is if you put 
it at $30,000, that is where the real working folks are. These are 
the people who need this break. These are the people who are get- 
ting this break in this legislation. 

Mr. Christensen. Thank you. 

Chairman Running. Mr. Hancock. 

Mr. Hancock. I would just like to express my appreciation to the 
Congressman for the work he has done on this and point out that 
I have been — I have been up here for 6 years now. He was sup- 
posed to have gotten this done by September 14, 1993, which is 
when I turned 65. I just wanted to express my appreciation that 
he is going to get it done, but it is going to take just a little bit 
longer than we had planned. 

Thank you very much for all the work you have done on this and 
let’s keep working on it. 

Mr. Hastert. Thank you. 

Chairman Running. Mr. Payne. 

Mr. Payne. I don’t have any inquiry. I just wanted to say I am 
sorry I missed your testimony, Dennis. I was in an organizational 
meeting of the Trade Subcommittee. Rut thank you also for the 
good work, and I look forward to working on this. 

Mr. Hastert. Thank you. 

Chairman Running. Is there anybody, any other questions? 

I want to thank you, Denny, on behalf of many, many older 
Americans around this country who can’t be here today. I want to 
thank you for leading the fight today and in the past 8 years for 
getting this unfair penalty removed on working seniors. Thank you 
for taking time to appear before the subcommittee today and sup- 
porting something that is important to both of us. Thank you. 

Mr. Hastert. Thank you. I appreciate your partnership on this 
issue over those years. Thank you, Mr. Chairman. 

Chairman Running. Thank you, Denny. 

Panel 1, would you please approach the table. 

It ^ves me a great deal of pleasure to welcome our next panel, 
working seniors and employers who will speak from personal expe- 
rience about the disincentive imposed by the earnings limit. I 
would like to extend a special welcome to Jim Willman of Fort 
Mitchell, Ky., my own district. Several of you have traveled quite 
far to be here, and I particularly appreciate that. I would like to 
recognize Sam Johnson for an introduction. 

Mr. Johnson. Thank you, Mr. Chairman. 

Mary Rostad, who is the divisional vice president and assistant 
director of personnel, the J.C. Penney Company, which happens to 
be in our district, is one of your attendees today and I guess you 
could call them the Dallas Cowboys of the retail world. 

Chairman Running. All right. 
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Jean McCauley of Germantown, Md.; David Grove of Frederick, 
Md. Both Ms. McCauley and Mr. Grove are working seniors. 

I have already welcomed Jim Willman, vice president of oper- 
ations of the Drawbridge Estate, or what we call the Drawbridge 
Inn, Fort Mitchell, Ky. Both Jim and Ms. Rostad employ older 
workers. Eugene Lehrmann, president of the AARP, and a working 
senior himself. 

Welcome to all of you. 

Ms. McCauley, would you please begin. 

STATEMENT OF JEAN McCAULEY, GERMANTOWN, MD., 

EMPLOYEE, TELESEC TEMPORARY SERVICES; MEMBER, 

NATIONAL ASSOCIATION OF TEMPORARY AND STAFFING 

SERVICES 

Ms. McCauley. Mr. Chairman and members of the subcommit- 
tee, my name is Jean McCauley and I live in Germantown, Md. I 
turned 69 just last Saturday, and I continue to work on a full-time 
basis because my husband and I need the income. 

I am today representing myself, my employer, which is TeleSec 
Temporary Services and the National Association of Temporary 
and Staffing Services. My purpose here is to urge you to pass the 
Senior Citizen Equity Act as one of your first priorities during this 
session of Congress. I am also here representing more than 150,000 
workers who are over the age of 65 and who work for temporary 
and staffing service firms. 

Raising the social service — Social Security earnings limit is 
something that is certainly critically important to all of us. I have 
worked on a full-time basis for 47 years, and during the early part 
of my career, I was employed as a chemist for the petroleum indus- 
try. 

In 1960, working for General Electric, I became involved with the 
new and growing field of information systems and services and I 
have been in that area ever since. Because my husband is a United 
Methodist minister, we have moved around a lot in these years, 
and during these years, I have been with only one company, been 
there long enough to be vested in their pension plan. ITierefore, the 
result is that my pension fund is very small. 

My husband is 4 years older than I, and he continues to work 
to this day. When he started drawing his Social Security benefits 
at age 65, we were confronted with the fact that after his income 
exceeded the earnings limit, he started losing his benefits. It just 
didn’t seem fair to us, especially when people we knew who were 
retired and drawing very large pensions received every penny of 
their benefits without any penalty. 

His experience with Social Security agitated me and I made up 
my mind that I wasn’t going to stop working until I was 70 so I 
wouldn’t have to be penalized. However, in February of 1994, my 
employer lost a key Federal contract and several of their employees 
had to be let go and I happened to be one of them. It is not easy 
finding a new job at age 68, so I was forced to apply for unemploy- 
ment, then eventually Social Security. 

Last September, I applied for work with the TeleSec Temporary 
Services and have been on assignment through them ever since. 
This is a good job. I am happy to have it. But it pays about half 
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of what I was making after 10 years with my former employer. 
Therefore, I am veiy dependent on the income I receive from Social 
Security. 

At my current rate of pay, I will reach the Social Security earn- 
ings cap in June, and I, frankly, don’t know what I will do then. 
I want to keep working but I can’t afford to lose my benefits and 
I can’t meet my expenses. Therefore, I am considering moving in 
with one of our daughters and that way I could reduce my ex- 
penses. But you know, this just doesn’t seem right. After being a 
care-giving and independent person during all my working years, 
I now find myself personally embarrassed to be in this situation. 

I will turn 70 before the earnings limit will be raised under this 
bill. It will not benefit me in any way. However, you can help the 
millions of people like me who are not greedy but are good, honest 
men and women who have worked hard all their lives and they 
are — all they want and all they need is to continue to work but not 
as second-class citizens. They don’t want — need to be penalized like 
any other group in the United States. It just isn’t fair. 

We are part of the great middle class that everybody in Washing- 
ton says they want to help. I am asking you today to help us. 

Although it would be nice to have enough money to be able to 
retire, that just isn’t an option at this time for me and for others 
with the same type of circumstances. Therefore, the Social Security 
earnings seems clearly designed to force older workers out of the 
work force, and this is not only a shameful social policy but a defi- 
nite waste of human resources and talent and expertise. 

I commend all of you who have sponsored this bill and encourage 
the rest of you to start this new session of Congress by passing a 
nonpartisan Contract With America, a contract that encourages 
work, not welfare, and that gives nonwealthy older workers a 
chance to live a comfortable and fulfilling life, a life that keeps 

E ace with the economic upward spiral and does not take away the 
enefits that we have used a lifetime to earn. 

I thank you, Mr. Chairman. 

[The prepared statement follows:] 
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TESTIMONY OF JEAN McCAULEY 

NATIONAL ASSOCIATION OF TEMPORARY AND STAFFING SERVICES 

Mr. Chairman and Members of the Committee, my name is Mrs. Jean McCauley and I live in 
Germantown, Maryland. I turned 69 on Saturday, and I continue to work because my husband 
and I need the income. I start work at 8:00 a m. each morning and work 40 hours per week. 

I am here today representing myself, my employer - TeleSec Temporary Services - and the 
National Association of Temporary and Staffing Services to urge you to pass the Senior Citizens 
Equity Act as one of your first priorities during this session of Congress. 

I am also here representing the more than 150,000 workers over the age of 65 who work for 
temporary and staffing services firms each year. Raising the Social Security Earnings limit is 
something that is critically important to all of us. Passing this legislation would show us that this 
new Congress stands for fairness and change. It would also show us that this Congress values the 
contributions of older workers. 

I was married in 1 948 and, with the exception of 6 or 7 years when my daughters were little, I 
have worked on a full-time basis for the past 47 years. During the early part of my career I was 
employed as a chemist in the petroleum industry. In 1964, working for General Electric, I got 
involved in the new and growing field of information systems administration and have been 
working in that area ever since. 

Because my husband is a Methodist minister, we moved around a lot over the years and I only 
worked for one company long enough to vest in its pension plan. The amount in that pension 
fund is very small. My husband is 4 years older than me, and also continues to work to this day. 
When he started drawing his Social Security benefits at age 65, we got a big surprise from the 
government. After his income exceeded the earnings limit, he started losing his benefits. It just 
didn't seem fair to us, especially when people we knew who were retired and drawing very large 
pensions received every penny of their benefits without any penalty. It was also a real burden 
trying to keep track of the federal rules so that we didn't end up owing money to the government. 

His experience with Social Security scared me, and so I never applied to receive my benefits until 
just last year. My goal was to wait until I turned 70, so that I wouldn't be penalized. However, in 
February of 1994, the company I worked for lost a key federal contract and had to lay off several 
employees, and I was one of them. 

As you might imagine, it is not easy finding a new job at age 68, and so I was forced to apply for 
unemployment insurance and Social Security. For six months I sent out resumes and answered 
employment ads, but no one hired me. Last September, I applied for work with TeleSec 
Temporary Services and have been on assignment through them with the FCC ever since. This is 
a good job and I am very happy to have it but it pays about half of what I was making after ten 
years with my former employer, and therefore I am very dependent on the income I receive from 
Social Security. 

At my current rate of pay, I will reach the Social Security earnings cap in June, and I frankly don't 
know what I will do then. I want to keep working but I can't afford to lose my benefits. I am 
considering moving in with my daughter to reduce my expenses. This just isn't right. This just 
isn't fair. 

Because I will turn 70 before the earnings limit would be raised under this bill, it will not benefit 
me personally. I only wish this bill would have passed several years ago. But you can help the 
millions of people like me who are not greedy older workers, but good honest men and women 
who have worked hard all of their lives and who want and need to continue to work, but not as 
second class citizens who are penalized like no other group in the United States. 

We are your mothers and fathers, your aunts and uncles, your teachers and ministers. We are part 
of that great middle class that everyone in Washington says they want to help. I am asking you 
today to help us. 
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I have read that some people oppose this bill because they say it will cost the federal government 
millions of dollars. I am no economist but I know that when I earn money, I pay taxes. I am sure 
the government will actually make money by passing this bill as a result of increased income tax 
revenues and social security taxes. 

Although it would be nice to have enough money to be able to retire, that just isn't an option at 
this time. I am proud that I can continue to work for a living, and not be dependent on 
government handouts. I feel blessed that I continue to enjoy good health. And I know that the 
people who work with me view me as a valued colleague and real contributor to the productivity 
of the office. 

The Social Security earnings test seems clearly designed to force older workers out of the work 
force. This is not only shameful social policy but a real waste of human resources, and of the 
skills, knowledge and expertise that this nation desperately needs. 

I commend all of you who have sponsored this bill, and encourage the rest of you to start this 
new session of Congress by passing a non-partisan Contract with America that encourages work 
not welfare, and gives non-wealthy older workers a chance to live a comfortable and fulfilling life 
without taking away benefits that they have worked a lifetime for and are entitled to receive. 


The National Association of Temporary and StafiBng Services (NATSS) represents over 1,400 member temporary help 
and staffing services firms who operate some 8,500 offices throughout the U.S. An estimated 2 million Americans work 
as temporary and staffing services employees each day. Temporary work has for over 50 years been a way for 
individuals with special employment needs to find meaningful and profitable work. For many, this work is often a bridge 
to regular, full-time employment. Temporary and staffing services companies help American businesses achieve the 
flexibility and productivity essential in today's global economy. 
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Chairman BUNNING. Mr. Grove. 

STATEMENT OF DAVID C. GROVE, EMPLOYEE, ROUTZAHN’S 

FURNITURE & APPLIANCES, FREDERICK, MD.; MEMBER, 

NATIONAL RETAIL FEDERATION 

Mr. Grove. Mr. Chairman, members of the subcommittee, my 
name is David Grove. I live in Frederick, Md. I am an employee 
of Routzahn’s, Western Maryland's largest independent retailer 
and a member of the National Retail Federation. 

It is an honor and a privilege to appear before you today to talk 
about the Social Security earnings limitation. I am a lifelong resi- 
dent of Frederick County, Md. I guess I am one of those people who 
lives ‘^beyond the beltway” who doesn’t regularly speak out on big 
policy issues. Nevertheless, I consider myself an expert on the 
earnings limitation test. I confront it every day and it directly af- 
fects me. I hope you will change the law now. Let me explain. 

After high school, I worked in the laundry and dry cleaning busi- 
ness until 1956. I then worked for Potomac Edison Company in 
sales. In 1972, I started my own appliance business and spent 15 
years as a small businessman. I made a living for myself, my wife, 
and my two children. During the course of tnese careers, I regu- 
larly paid into the Social Security system, both for myself and for 
my employees. 

In 1987, I closed down my business and went to work for 
Routzahn’s where I continued to sell furniture and appliances to 
the people of Frederick, and whoever wants to buy, I might add. 
In 1993, when I became eligible to draw Social Security, I went 
part time with the company, working 10 to 15 hours a week on a 
commission-only basis. 

I want to keep working, Mr. Chairman, simply put, I am not 
ready to quit. I think I have something to give back to my commu- 
nity and to the retail industry that has nurtured me for over two 
decades. My wife and I are comfortable but not wealthy. The extra 
income doesn’t keep us from starvation’s doorstep but it does allow 
us to buy a new car, fix up our house, stay out of debt, and not 
be a burden on our children. 

Why did I go part time? One big reason was the unfair limitation 
which takes $1 out of my Social Security check for every $3 over 
$11,280 this year. That is an extra 33 percent, plus I also pay 
$7.65 per $100 continuously when I work. So that is a total of 41 
percent. 

It is just not fair. Why should I pay 41 percent? It is unreason- 
able. That is what it is, 33 percent and 7.65 is 41 percent. I mean, 
that is just too much. I am a good salesman, Mr. Chairman. Frank- 
ly, I work as hard as anyone. I could earn a lot more for myself 
and for my friend and boss, Daryl Routzahn, in his business if I 
were allowed to do so freely. I am not free to do so because of the 
earnings limitation. 

I am probably as patriotic as any American, Mr. Chairman. I pay 
taxes, too. I want to keep working — ^more than I do now — ^but not 
at the cost of an extra 41 percent. So what do I do? I work less. 
I spread my hours over the year so I can stay busy year-round in- 
stead of having a few busy months and then doing nothing. 
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I don’t want to do this, Mr. Chairman. I would rather work more, 
earning more, and help build Routzahn’s business. The earnings 
test is the reason I cannot. It is time to change the test to make 
it easier for me and people like me to keep working and contribut- 
ing to this society. 

I don’t understand the policy, Mr. Chairman. Moreover, with ev- 
eryone talking about U.S. workers getting older and the need to 
raise the retirement age, you would think that the government 
would try to encourage people to work longer in life. It is not all 
about money, either. I like the work. I think it keeps me healthy. 
I know it keeps me happy. 

Also, I think I can teach some things to the younger people if 
they will pay any attention to me at work, and I certainly do try. 
I can give them some on-the-job training. 

I am here today because in October of last year, many of you pro- 
posed a Contract With America. You pledged if we changed 
“horses,” more or less, in Congress and electea new Members, you 
would keep your promises, one of which was to stop penalizing sen- 
ior citizens for working. This is one senior citizen who heard you 
last October, believed you meant what you said and now wants to 
see you keep that promise. It will directly benefit my life and the 
lives of millions of more like me. 

Thank you for hearing me out. 

Chairman Running. Thank you. You beat the five minutes. 

Mr. Grove. Great. I was concerned about that, believe me. 

Chairman Running. Mr. Jacobs used to give a coin to those who 
beat the 5-minute mark. I think I should continue his practice. 

Mr. Grove. I would kind of like that. 

Chairman Running. Ms. Rostad. 

STATEMENT OF MARY A. ROSTAD, DIVISIONAL VICE 

PRESIDENT AND ASSISTANT DIRECTOR OF PERSONNEL, J.C. 

PENNEY COMPANY, INC,, PLANO, TEX.; MEMBER, NATIONAL 

RETAIL FEDERATION 

Ms. Rostad. Mr. Chairman, members of the subcommittee, I am 
Mary Rostad, divisional vice president and assistant director of 
personnel for the J.C. Penney Company, Inc., based in Plano, Tex. 
I am testifying todav on behalf of the National Retail Federation. 
Our industry strongly supports efforts to increase the Social Secu- 
rity earnings limitation. I submit my full statement for the record. 

The National Retail Federation is the world’s largest retail asso- 
ciation, representing an industry that encompasses over 1.4 million 
U.S. retail establishments emplo 3 dng nearly 20 million people, 1 in 
5 American workers. 

J.C. Penney employs over 193,000 associates, and I am proud to 
say that we have stores in all 50 States. Over one-third of U.S. 
families say they have shopped the J.C. Penney catalog, making it 
the No. 1 catalog merchandiser in the coimtry. The National Retail 
Federation and, specifically my company, J.C. Penney, urges the 
members of this subcommittee and the members of the full Ways 
and Means Committee to provide the relief to our senior citizens 
on the earnings test as outlined in the Contract With America. 

The relief for our seniors that this reform would produce is an- 
other way for Congress to say to the American people: “welcome to 



32 


mainstream America.” We compliment you, Mr. Chairman, and 
other Members who support this reform for focusing on what peo- 
ple really want and need, for focusing on what is good for Ameri- 
cans and our economy. 

I want to speak on behalf of the many senior citizens who work 
for the retail industry and also for the many seniors whom we 
value as customers in our stores. We believe tnat they are fearful 
of doing anything to jeopardize their Social Security benefits. 

They are afraid to disturb their Social Security income because, 
first, they need every dollar of that income, and second, a lot of 
folks find the workings of Social Security mysterious. It is mysteri- 
ous to them because we all spend most of our lives without contact 
with Social Security, and then suddenly, as age dictates, we are hit 
with its technicalities and hit with something called the earnings 
test. 

Many of our seniors want or need to work but they also want to 
receive the benefits they have earned. They do not understand why 
Congress penalizes them based on earnings. Unearned income from 
savings and investments often provides a supplement to Social Se- 
curity. However, unearned income never affects a right to benefits. 
This means that the earnings limit is a tax on working. 

The Social Security earnings limitation discourages senior citi- 
zens from working, and, at the same time, it tells the seniors, “If 
vou do work, keep your earnings below this threshold or you will 
be penalized for working.” Both the employers and these valued 
employees are hurt. Our stores want to benefit from the good ex- 
ample that our seniors set in the workplace. Our young associates 
need our seniors as mentors who have the experience and com- 
petence to demonstrate good work habits in the retail business. 

In 1992, there were 350,000 seniors between the ages of 65 and 
69 working in the retail industry. We, at J.C. Penney, had in 1994 
approximately 3,700 senior citizens in our work force. We believe 
the retail industry would have the benefit of many more seniors re- 
entering the work force and many more seniors working more 
hours during the year if they were not penalized with a lifetime 
loss in Social Security benefits. 

Surveys we have seen indicate that most of the Nation’s seniors 
do not have the pensions to supplement Social Security. For them, 
additional earnings are a must. Some of them have seen their life’s 
savings wiped out by extraordinary medical expenses of a family 
member. 

There are many seniors who want to work because they enjoy 
working. Work enables these seniors to feel like productive mem- 
bers of society. There is probablv a correlation found in many in- 
stances between work and good nealth for many of our senior citi- 
zens. But instead of a national policy to encourage the continuing 
employment of this pool of talent and energy. Congress is discour- 
aging it through the earnings limitation. 

Many retail stores, including J.C. Penney, rely on seniors to serv- 
ice our customers. Unfortunately, every year we have capable, well- 
qualified seniors who do not enter our work force, thus depriving 
our industry and my company of their skills. Even more unfortu- 
nately, we have associates who must quit because they have hit the 
earnings wall. This is especially detrimental at the yearend holiday 
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season when we need them more than ever, thus depriving my 
company of their skills. 

Since the inception of the Social Security program in 1935, there 
has always been an earnings test included in the law. The world 
has changed over the last 60 years, and therefore laws must 
change accordingly. Americans are living longer and the financial 
needs of all citizens are greater than they were six decades ago. 
Mr. Chairman, freedom to work without financial penalties for 
doing so is very much a part of the American tradition. 

The earnings test is based on faulty logic. The retail industry 
and J.C. Penney urge you, Mr. Chairman, and your subcommittee 
to end this punitive tax on the senior citizens. 

Thank you. 

Chairman BUNNING. Thank you. Thank you very much. 

[The prepared statement and attachments follow:] 
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TESTIMONY OF MARY A. R08TAD, DIVISIONAL VICE PRESIDENT & ASSISTANT 
DIRECTOR OF PERSONNEL FOR THE J.C. PENNEY COMPANY, INC., ON BEHALF 
OF THE NATIONAL RETAIL FEDERATION 


Mr. Chairman, Members of the Subcommittee, I am Mary Rostad, 
Divisional Vice President and Assistant Director of Personnel for 
the J. C. Penney Company, Inc., based in Plano, Texas. I am 
testifying today on behalf of the National Retail Federation (NRF) . 
Our industry strongly supports efforts to increase the social 
security earnings limitation. 

By way of background, the National Retail Federation is the 
world's largest retail trade association with membership that 
includes the leading department, specialty, discount, mass 
merchandise, and independent stores, as well as 31 national and 50 
state retail associations. NRF members represent an industry that 
encompasses over 1.4 million U. S. retail establishments, employs 
nearly 20 million people — 1 in 5 American workers — and 

registered 1993 sales in excess of $2 trillion. 

JCPenney employs over 193,000 associates, and I am proud to 
say we have stores in all 50 states. Over one-third of U. S. 
families say they have shopped the JCPenney Catalog, making it the 
number one catalog merchandiser in the country. 

The National Retail Federation and, specifically my Company, 
JCPenney, urge the members of this Subcommittee and the members of 
the full Ways & Means Committee to provide the relief to our Senior 
Citizens on the earnings test as outlined in the "Contract With 
America." That relief would, over a five year period, increase the 
limitation from the current level of $11,280 to $30,000 by 
January 1, 2000. 

The relief for our Seniors that this reform would produce is 
another way for Congress to say to the American people: "Welcome 
to Mainstream America." We compliment you, Mr. Chairman, and 
other members who support this reform, for focusing on what people 
really want and need, for focusing on what is good for Americans 
and our economy. 

I want to speak on behalf of the many Senior Citizens who work 
for the retail industry, and also, for the many Seniors whom we 
value as customers in our stores. We believe that they are fearful 
of doing anything to jeopardize their Social Security benefits. 
They are afraid to disturb their Social Security income because 
firstly, they need every dollar of that income; and secondly, a lot 
of folks find the workings of Social Security mysterious. It is 
mysterious to them because we all spend most of our lives without 
contact with Social Security, and then suddenly, as age dictates, 
we are hit with its technicalities and hit with something called 
the "earnings test." 

Many of our Seniors want or need to work, but they also want 
to receive the benefits they have earned. They do not understand 
why Congress penalizes them based on earnings. Unearned income 
from savings and investments often provide a supplement to Social 
Security; however, unearned income never affects a right to 
benefits. This means that the earnings limit is a tax on working. 

The Social Security earnings limitation discourages Senior 
Citizens from working, and, at the same time, it tells the Seniors, 
"if you do work, keep your earnings below this threshold or you 
will be penalized for working." Both the employers and these 
valued employees are hurt. Our stores want to benefit from the good 
example that our Seniors set in the workplace. Our young 
associates need our Seniors as mentors who have the e^erience and 
competence to demonstrate good work habits in the retail business. 
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In 1992, there were 350,000 Seniors between the ages of 65 and 
69 working in the retail industry. We, at JCPenney, had in 1994 
approximately 3700 Senior Citizens in our work force. We believe 
the retail industry would have the benefit of many more Seniors 
reentering the work force and many more Seniors working more hours 
during the year if they were not penalized with a lifetime loss in 
Social Security benefits. Even though they continue to pay Social 
Security payroll taxes, the delayed retirement credits they earn 
when they lose benefits are insufficient to make up for the loss. 

Surveys we have seen indicate that most of the nation's 
Seniors do not have pensions to supplement Social Security. For 
them, additional earnings are a must. Some of them have seen their 
life savings wiped out by extraordinary medical expenses of a 
family member. Statistics compiled by the Social Security 
Administration show that Seniors who work have almost twice the 
median total money income of Seniors who do not, and are one-fifth 
less likely to be poor. (Charts attached) 

There are many Seniors who want to work because they enjoy 
working. Work enables these Seniors to feel like productive 
members of society. There is probably a correlation found in many 
instances between work and good health for many of our Senior 
Citizens. But, instead of a national policy to encourage the 
continuing employment of this pool of talent and energy. Congress 
is discouraging it through the earnings limitation. 

This is not a theoretical problem for the retail industry, Mr. 
Chairman. Many retail stores, including JCPenney, rely on Seniors 
to service our customers. Unfortunately, every year, we have 
capable, well-qualified Seniors who do not enter our work force, 
thus depriving our industry and my Company of their skills. Even 
more unfortunately, we have associates who must quit because they 
have hit the earnings wall. This is especially detrimental at the 
year-end holiday season when they are needed more than ever, thus 
depriving our industry and my Company of their skills. 

Since the inception of the social security program in 1935, 
there has always been an earnings test included in the law. The 
world has changed over the last sixty years, and therefore laws 
must change accordingly. Americans are living longer, and the 
financial needs of all citizens are greater than they were six 
decades ago. Mr. Chairman, freedom to work without financial 
penalties for doing so is very much a part of the American 
tradition. 

The earnings test is based on faulty logic. The retail 
industry and JCPenney urge you, Mr. Chairman, and your Subcommittee 
to end this punitive tax on our Senior Citizens. 


Thank you. 
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Chairman Running. Mr. Willman, please. 

STATEMENT OF JIM WILLMAN, VICE PRESIDENT, 

OPERATIONS, DRAWBRIDGE ESTATE, FORT MITCHELL, KY.; 

MEMBER, NATIONAL RESTAURANT ASSOCIATION 

Mr. Willman. Thank you, Mr. Chairman, members of the sub- 
committee. Thank you for inviting me to be here today. 

My name is Jim Willman. I am vice president of operations at 
the Drawbridge Estate, an independently owned and operated hotel 
in Fort Mitchell, Ky., with 500 rooms, 43,000 square feet of meet- 
ing space, 5 restaurants, 6 lounges — ^and we even have our own 
microbrewery. We are located in northern Kentucky, 4 miles out- 
side of the city of Cincinnati. We employ nearly 500 people now 
and 600 people during our peak season. 

I have sort of a double identity today. I am also a small 
businessowner and operator. About 2 years ago, I started a family 
business called Heavenly Ham, of which we sell spiral sliced honey- 
glazed hams. We employ six at the Heavenly Ham company. 

I am testifying today on behalf of the National Restaurant Asso- 
ciation, the leading trade association for the U.S. food service in- 
dustry. With $290 billion in sales, 739,000 units across the country, 
the food service industry is the Nation’s No. 1 retail employer. 

We currently employ 9 million Americans, and by the year 2005, 
we will increase that to 12.5 million. As you can see, we are a huge 
employer — and we have room for a lot more in the next decade. 
That is the reason I am here today. 

Both at the hotel and at Heavenly Ham, I see firsthand how the 
Social Security earnings test changes the choices people make. We 
have a number of employers at the Drawbridge Estate who would 
like to keep working beyond 65. Let me give you a few real-life ex- 
amples of what happens when we start cutting the Social Security 
benefits once a person reaches the minimum or the maximum of 
$11,280. 

We have a switchboard operator named Wilma, who would love 
to continue to work, but because of the earnings test, takes off 2 
months eveiy year to keep her earning below $11,200. Our execu- 
tive courier does the same thing. One of our most skilled wallpaper 
hangers at the hotel, also 65, nas to cut his work to 9 months so 
he does not lose his Social Security benefits. Even my dad who is 
retiring this spring and coming to work for Heavenly Ham will 
limit his salary to $11,200 even though he could be earning a lot 
more, so he won’t have to lose any of his benefits. 

At the Drawbridge Estate we face the same situation with retir- 
ing executives. You know as well as I do the exorbitant marginal 
tax rate that results in the earnings test discourages even tnose 
who are most determined to keep working. 

The impact of the earnings test is real — and I think I am seeing 
iust the tip of the iceberg. I think also of the people who we could 
hire. Right now, we have a 4-percent unemployment rate in north- 
ern Kentucky. Our operations, as well as many others, are ready, 
able, and extremely willing to hire qualified job applicants. We re- 
cruit aggressively and widely. We would love to hire more people 
over 65, but because of the Social Security earnings test, we don’t 
even have that option. 
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I realize there are some hesitations about easing the earnings 
test. I know some critics say, for example, that raising the limit 
would disproportionately benefit the well-off. That is not the case 
with the people that I know. These people are working because 
they need the money. Their income comes from work, not divi- 
dends, stocks, and other investments. 

I also know that some in Congress worry that liberalization of 
the earnings test carries a price tag. Of course, I will leave that for 
you to calculate, but please don’t forget the higher payroll taxes, 
income taxes that come from more work, not to mention the bene- 
fits that can’t be calculated, the feelings of well-being, productivity, 
involvement that comes from seniors who continue to work beyond 
what is called normal retirement age. 

When you look at the food service industries’ total work force, 
Americans near retirement age account for almost 3 percent of our 
total employees, according to a National Restaurant Association 
study. This is a relatively small percentage, but it continues to 
grow. 

This leads me to my final point that I have to underscore rather 
emphatically: Employers in our industry want to hire senior citi- 
zens. At the Drawbridge Estate, we place a premium on the skills 
the older employees bring to the job— dependability, experience, a 
certain knowledge of the world, a service ethic, and an ability to 
deal with many types of customers. These employees are among 
the best we have. 

Food service employers have jobs available for skilled and un- 
skilled, for management and hourly emplovees, for full service or 
part time — or full-time and part-time employees or those with or 
without experience. Older Americans who want to work for what- 
ever reason, should be encouraged to do so. 

The Social Security earnings test is a major disincentive to work 
and should be liberalized. I applaud your effort to increase the 
limit to $30,000 over to the next 5 years. The skill experience and 
skills of older Americans should contribute to economic growth as 
our population ages in the years ahead. 

Thank you. 

Chairman Running. Thank you, Mr. Willman. 

Mr. Lehrmann. 

STATEMENT OF EUGENE I. LEHRMANN, PRESmENT, 
AMERICAN ASSOCIATION OF RETIRED PERSONS 

Mr. Lehrmann. Good afternoon, Mr. Chairman. I am Eugene 
Lehrmann, president of the American Association of Retired Per- 
sons. Congratulations on becoming chairman. You have shown a 
strong commitment to Social Security and its beneficiaries. 

AARP welcomes the opportimity to testify on the provision in the 
Contract With America to raise the Social Security earnings limit. 
The Association has supported an increase in the limit and has 
worked with Members on both sides of the aisle to increase the 
limit. 

Let me add a personal note; the theme of my presidency at AARP 
is: “Work, The Vital Link.” Also, I have had firsthand experience 
with the earning limit upon retirement. I taught part time 3 years 
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and then decided that the net earnings were too low for me to con- 
tinue as a worker. 

AARP believes increasing the earnings limit would enable many 
older workers to work more and to enjoy the rewards associated 
with their efforts. The increased longevity and improved health of 
many older people, as well as a changing definition of retirement, 
leads us to conclude that the earnings limit is good common sense. 

The prospects of an aging society and slow-growing work force 
suggests we should make better use of the skills and experience of 
older persons. AARP is pleased with the proposed increase in the 
earnings limit to $30,000 by the year 2000. Working beneficiaries 
age 65 through 69 ought to be able to earn more without losing any 
Social Security. • 

We believe the increase would improve the lives of many older 
persons who work, not simply by choice but out of necessity. Fur- 
thermore, liberalization represents good labor, good social and good 
economic policy. 

We think a higher earnings limit would encourage more older 
workers to increase their time in the labor force. Since the Federal 
Government bans age discrimination in the private work force, it 
should not at the same time penalize beneficiaries for working. Let 
me give you an example of how discouraging the earnings limit can 
be. 

In 1995, a 65- to 69-year-old working beneficiary will lose $1 in 
benefits for every $3 earned above the $11,280 limit. A beneficiary 
with the average monthly benefit of $698 in 1995 and $12,000 in 
earnings will lose over $200 in benefits as a result of the current 
earnings test. With the income just above $20,000, a beneficiary 
living in an area with high cost of living or who has high medical 
or other expenses could have financial problems. Any benefit loss 
can be significant to someone on a fixed income. 

On the other hand, a nonworking beneficiary with $20,000 in 
pension and/or investment income in addition to Social Security 
loses no benefits. Is it fair to penalize a working beneficiary who 
tries to improve him or herself economically? 

In addition, raising the limit would mean less frustration and in- 
convenience for beneficiaries and SSA. The agency estimates that 
60 percent of all overpayments and 45 percent of all underpay- 
ments are caused by the earnings limit. 

Despite the fact that many older persons of moderate means 
need extra income and are willing to work, some oppose any in- 
crease in the amount beneficiaries can earn without losing any So- 
cial Security. They contend that changing the limit would benefit 
some higher income individuals. While this is true, liberalization 
targets proportionately more relief to middle income beneficiaries 
who have no pension income and modest assets. How else can 
many middle income older people meet current expenses or set 
aside money to meet future needs? If they are willing to work, they 
ought to earn more than the current law allows. 

Opponents argue that the change would be costly to Social Secu- 
rity trust funds. While there are some short-term costs, the Social 
Security actuaries estimate the long-term cost of the trust funds 
are negligible. Offsets can and should be used to reduce the cost 
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of raising the limit and this is consistent with the rules adopted in 
the Budget Enforcement Act. 

AARP strongly believes that raising the limit is a fair and intel- 
ligent policy, and we are encouraged by the strong commitment to 
raising the earnings limit. We stand ready to work with this sub- 
committee and other interested Members of Congress to craft a rea- 
sonable and responsible proposal. 

Chairman BuNNiNG. Thank you, Mr. Lehrmann. 

[The prepared statement follows:] 
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TESTIMONY OF GENE LEHRMANN 
AMERICAN ASSOCIATION OF RETIRED PERSONS 

The American Association of Retired Persons (AARP) appreciates this opportunity to present its 
views on the provision in the Contract with America to raise the Social Security earnings limit 
(retirement test). The Association has long supported raising (liberalizing) the earnings limit and 
has worked with Members of Congress to adopt legislation that allows beneficiaries to earn more 
without losing any Social Security. The Association was particularly pleased to work with 
Representative Hastert in 1992 when this issue was last before the House. We believe this change 
will be of particular importance to older Americans who work in order to supplement their Social 
Security. Their earnings help them and their families to be more financially secure now and in the 
future. 

AARP is pleased that the Contract With America includes a proposal to raise the current earnings 
limit for working beneficiaries ages 65 through 69 to $30,000 by the year 2000. The increase is 
long overdue. The Association commends this committee and its chairman for holding today's 
hearing in such a timely manner. 

The earnings limit discourages older people fi'om remaining in the work force and sharing their 
experience, knowledge, and skills with younger workers. Given the increased longevity and 
generally improved health of many retirees, the prospect of an aging society, and a slower- 
growing work force, it is important that we find ways to better tap one of our most valuable and 
underutilized economic resources; older workers. It is equally important that we enable 
beneficiaries to supplement their Social Security with earnings, just as others do with dividends 
and interest. 


THE EARNINGS LIMIT IN PRACTICE 

The earnings limit reduces the Social Security benefits of working beneficiaries up to age 70 who 
exceed an annually adjusted earnings threshold. The retirement test is different for beneficiaries 
under 65 than for those aged 65 through 69. In 1995, beneficiaries aged 62 through 64 lose $1 in 
benefits for every $2 in earnings above $8,160. Those aged 65 through 69 lose $1 in benefits for 
every $3 in excess earnings above the 1995 limit ($1 1,280). The earnings limit not only restricts 
the amount a beneficiary can earn fi-om employment without losing some or all of his/her Social 
Security, but it also can affect the benefits a spouse and other dependents receive if their earnings 
exceed the annual threshold. 


HISTORY OF THE EARNINGS LIMIT 

Although Social Security has always had a retirement test, the test has been modified numerous 
times to narrow the category of affected persons. For example, the age at which it no longer 
applies has been reduced to 75, then 72, and is currently 70. The test was changed from a 
monthly basis to one that measured both monthly and yearly earnings. In 1960, the penalty for 
excess earnings above a threshold was altered fi-om a total loss of monthly benefits to a reduction 
in benefits. Since 1972, the law has provided for an automatic, annual updating of the threshold 
in accordance with changes in annual wages. The 1983 Social Security Amendments further 
eased the penalty for excess earnings by changing the benefit reduction, beginning in 1990, to $1 
for every $3 of excess earnings for beneficiaries aged 65 through 69. 

The history of these modifications provides ample precedent for reevaluating the retirement test to 
better reflect the changes in our population, our work force, our retirement patterns, and our 
economy. Unfortunately, over the last several years proposals to liberalize the limit have been 
adopted by one house of Congress or the other but subsequently dropped in conference. 

Continued failure to enact any change has been disappointing to the Association and to affected 
beneficiaries. 
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REASONS FOR CHANGE 

A. Effect on Beneficiaries 

Most Social Security beneficiaries are not in the paid labor force and will not be affected by any 
change in the earnings limit. Social Security Administration (SSA) statistics indicate that 73 
percent of retired workers aged 65 and over did not report any income fi’om earnings. 

Nonetheless, a considerable number of persons 65 and over would benefit fi-om a change in the 
limit. According to the 1994 “Green Book” published by the Committee on Ways and Means, in 
1992 10 percent of all beneficiaries had earnings above the earnings limit. In addition, 17 percent 
of all beneficiaries had earnings below the limit, many of whom would work more if the limit was 
raised since they now hold their earnings consistently just below the limit. The Social Security 
Administration estimates that about 925,000 beneficiaries currently lose some or all of their 
benefits because of the test that applies at age 65. Of this group 880,000 are retired worker 
beneficiaries age 65 to 69 or their dependents receiving benefits on the same record. About 

45.000 dependent or survivor beneficiaries age 65 to 69 also lose benefits as a result of their own 
earnings. Still others elect not to apply for benefits because of the test. (SSA believes about 

100.000 workers age 65 and over would file for benefits if the retirement test were eliminated.) 

Many of those who avoid the test by holding their earnings to the limit and many whose earnings 
are slightly above the threshold are middle income older persons who rely upon Social Security as 
a significant retirement income source. Many, particularly women, lack adequate savings and 
have little or no pension income. For those who are capable and have the desire to earn more 
than the current earnings limit, the additional income fi’om raising the limit will make a 
considerable difference. Continued or increased employment may be the only option these 
working beneficiaries have to meet current expenses, repay debts, or set aside some income for a 
time when they will no longer be able to work. 

Many affected older workers are particularly perplexed by a penalty on earnings while 
nonworking beneficiaries with the same or even larger incomes — generated fi'om pensions, 
savings and investments ~ do not have to forego any benefits. They feel punished for their 
initiative. The argument that Social Security is intended as a partial replacement for income lost 
due to retirement, and that the earnings limit is designed to measure retirement, does not put lost 
dollars back in their pockets — dollars that they may need today. 

B. Administrative Problems 

The retirement test creates administrative problems for the Social Security Administration. SSA 
spends over $200 million a year to monitor and annually update earnings levels. Despite this the 
agency estimates that 60 percent of all overpayment and 45 percent of all underpayments result 
fi'om the earnings limit. Raising the limit would ease administrative burdens. 

A substantially higher earnings limit also would mean less fiiistration and inconvenience for 
working beneficiaries. Misunderstandings about the earnings limit create financial and emotional 
hardships when overpayments are recouped, especially if the beneficiary relies exclusively on 
Social Security benefits coupled with earnings. Beneficiaries who overestimate earnings will be 
underpaid temporarily and may have to forego some needed items in order to live on this smaller- 
than-expected income. The lost benefits will be restored, but a temporary reduction in benefits 
can pose immediate economic problems. Also, some beneficiaries lose a month of benefits for 
failing to file a report of estimated earnings in a timely manner. Some may have been unaware of 
the annual filing requirements, especially if they return to the labor force after having first filed for 
benefits. (Generally, information about estimating future earnings is given to workers/retirees 
when they first file for their Social Security.) 



44 


C. Effect on the Economy 

While Social Security is intended as a partial replacement of income lost due to retirement, 
disability, or death of the worker, the definition of retirement has evolved to accommodate 
changing work patterns and increased longevity. Some older individuals choose to gradually ease 
out of the work force rather than drop out entirely, and many continue working full-time or part- 
time because they need additional income. Yet, as our society continues to age and the pool of k 
knowledgeable and willing workers lags behind demand, older workers will be needed in the work 
force more than ever. 

If older Americans can earn more without penalty, there will be less of a disincentive to work, and 
working beneficiaries will have additional money to pump into the economy and into the federal 
treasury. The government may also save some money because of decreased Medicare costs. If an 
older worker is covered under his/her employer's medical plan. Medicare becomes the secondary 
payor, which means that fewer Medicare dollars will be spent. Moreover, employed older people 
tend to remain healthier, which suggests they may not use Medicare as fi'equently. 


CONCERNS ABOUT CHANGING THE EARNINGS LIMIT 

A. The Cost Concern 

Some oppose changing current law because it could be costly to the Social Security trust funds 
over the short term. While this is true, SSA actuaries estimate that the long-term costs to the 
trust funds are negligible because the value of the total benefits paid to an individual does not 
change over a lifetime. This is the case because an individual whose post-6S earnings cause a 
benefit loss will receive a delayed retirement credit (DRC) to partially compensate for the lost 
Social Security. With a liberalization, the beneficiary will receive benefits now instead of a 
subsequent DRC. (The DRC is being increased, to the actuarially fair level of 8 percent by the 
year 2008, on a phased-in basis). In effect, the trust funds pay the individual roughly the same 
amount of total benefits; it is simply that the payout schedule differs. 

Congressional Budget Office (CBO) estimates of the cost associated with raising the limit may be 
overstated because the added revenue generated by additional work is disregarded completely. 
(SSA estimates the additional revenue would offset between 10 and 15 percent of the cost of 
repeal.) While the revenue gained from increased workforce participation by some beneficiaries 
may be difficult to project because of uncertainties about the number of retirees who will increase 
their work effort and the amount they will earn, it is clear that some additional federal revenues 
will be collected. The primary sources are the income tax, the payroll tax and revenue from 
increased taxation of Social Security benefits. 

B. Benefit Distribution Concern 

Raising the earnings limit will have little impact on low-income older Americans, many of whom 
do not work, and on those 65 and over who work full time at the minimum wage. However, an 
hourly wage of $6 would push a full-time worker aged 65 to 69 above the 1995 limit and trigger a 
loss of over $200 annually in benefits. Since the average benefit for a retired worker in 1995 is 
$698 ($8,376 annually), the beneficiary's total income from both earnings and Social Security 
would be $20,376 (without the benefit loss). With Just over $20,000 in income, a beneficiary in a 
high-cost-of-living area or with unanticipated financial or medical expenses could easily run into 
financial difficulty. A beneficiary at that income level could become understandably fmstrated 
about losing even a modest amount of Social Security. 

AARP believes the reluctance to provide larger benefits to some higher income beneficiaries — 
who will pay higher taxes on their benefits and their earnings— should not stand in the way of 
raising the limit to a more reasonable level. Middle income working beneficiaries, whose 
productivity contributes to society, should be allowed to earn more without losing their benefits. 
For these older workers an earnings limit increase will have an immediate and beneficial effect. 
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Moreover, all beneficiaries regardless of income are entitled to receive full benefits once they turn 
age 70. 

The working beneficiaries' perspective needs to be acknowledged. Moderate and middle income 
working beneficiaries are trying to cope with a smaller income, modest assets, and the prospect of 
increased longevity. They are not as fortunate as those who need not work and who have 
unearned income fi-om pensions, interest, and dividends that does not reduce their Social Security 
benefits. What other options do these working beneficiaries have to increase their income and 
prepare for a time when ill health and/or advanced age force them out of the work force? 

B. Marginal Tax Rates 

The high marginal tax rate working beneficiaries face has been used to argue for a change in 
current law. Working beneficiaries age 65-69 who exceed the limit resent having to return 33 1/3 
cents of their benefits to the government for each dollar earned (the equivalent of a margina] tax 
rate of 33 percent). When the returned benefits are combined with payroll taxes, federal income 
taxes, state taxes, and a possible tax on up to 85 percent of benefits, marginal tax rates are 
extraordinarily higher, and the disincentive to work can be enormous. 

In fact, the combined effect of the earnings limit in the various taxes and can result in an 
equivalent marginal tax rate in excess of 100 percent in some cases. While those aged 65 through 
69 who lose some of their benefits receive a delayed retirement credit that partially compensates 
for lost benefits, they are not made whole because the DRC is not actuarially equivalent to the lost 
income. 


THE SENIOR CITIZENS EQUITY ACT 

The Senior Citizens Equity Act would phase-in an increase in the earnings limit to $30,000 by the 
year 2000. This change would provide welcome relief to middle income working beneficiaries 
now and in the future. 

The Budget Enforcement Act of 1990 provides for specific points of order against Social Security 
proposals that would reduce the size of the trust funds. Unless the points of order are waived, the 
cost of increasing the earnings limit must be ''offset" by a change within the Social Security 
program. 

The Association supports raising the limit with some offsetting savings to help maintain the 
integrity of the Social Security trust funds. Over the last few years, we have worked with 
interested members of Congress to increase the earnings limit responsibly and to minimize trust 
fund loses. In the past, some of the offsets in earnings limit increases we endorsed were 
"hijacked" for non-eamings limit purposes. Thus, we are reticent to point to Social Security 
offsets at this time. But, we would be pleased to work with the Commission at the appropriate 
time to do so. It is time to reverse this trend. 

The Association is encouraged by the strong commitment shown to raising the earnings limit. 
AARP stands ready to work with this committee and other interested Members of Congress to 
craft a reasonable proposal. We urge Congress to move ahead on this issue. 
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Chairman BuNNiNG. Mr. Jacobs, do you want to inquire? 

Mr. Jacobs. I have no questions. 

I want to tell my friend from Texas she did very well. We dis- 
cussed that earlier and you have fulfilled your promise. 

Chairman Running. Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

For you, Mary, you stated in your last paragraph that the earn- 
ings test was based on faulty logic. What do you mean by faulty 
logic? 

Ms. Rostad. Well, Mr. Johnson, the earnings test is based on the 
concept that there is a one-for-one tradeoff between entrance into 
and departures from the work force. Also, it is based on the 
premise that every job held by a senior is one less job for a younger 
person. We have seen no evidence that this is really true. 

Mr. Johnson. Thank you. That kind of goes along with the idea 
of faulty assumptions when we make the deficit arrangements. Do 
you have any examples of senior citizens who watch the hours they 
work because of the earnings test? 

Ms. Rostad. Yes, Mr. Johnson, I do. I have two examples out of 
many examples. Let me tell you about one associate who works in 
our Plano, Tex., store. She is 69 years old, unmarried, started with 
J.C. Penney in 1978. She retired in January 1993, was rehired in 
April of 1993, and has continued to work in our seams audit de- 
partment. 

She is a valuable associate because of her experience level and 
the stability that she brings to her department. She has trained 
many associates in the office function over the years, and currently 
she has been training our home office new position auditors in her 
store. She monitors her earnings very closely due to her concern 
over the loss of Social Security benefits. Turns out that by the end 
of the year, she is forced to stop working in order to comply with 
the earnings wall, and this in turn restricts the efficiency of the 
store's full operation. 

We also have another example in Ashland, Ky. This senior citi- 
zen works in our service corridor. She is concerned about losing her 
Social Security benefits because of the earnings limitation, so she 
limits the hours that she works a year. 

She asks our store manager's help in monitoring how the store 
schedules her each week so she doesn't have to stop working before 
the peak season of Christmas. The store manager does consider her 
a key associate, especially during the holidays, and she is a mer- 
chandise assistant in our children's department, as well. 

Myself, I was trained 22 years ago by a 69-year-old senior citi- 
zen, and I was a merchandise assistant in the children's depart- 
ment. As I started my management trainee position, she guided me 
through those steps. 

Thank you. 

Mr. Johnson. Thank you very much. 

I vield back the balance of my time. 

Cnairman Running. Mrs. Kennedy. 

Mrs. Kennelly. Yes, Ms. Rostad, could you tell me roughly what 
is the average hourly wage for an individual working that we are 
talking about today over age 65? 
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Ms. Rostad. For our seniors, the average hourly rate is $6.75 an 
hour. 

Mrs. Kennelly. $6.75 an hour? 

Ms. Rostad. Yes. 

Mrs. Kennelly. Thank you very much. 

Chairman Running. Mr. Collins. 

Mr. Collins. No questions. 

Chairman Running. Mr. Payne. 

Mr. Payne. Thank you very much, Mr. Chairman. 

I want to commend all of the witnesses. I think you made a very 
good and very compelling case. I know you understand, as Mr. 
Lehrmann concluded his testimony, we have a responsibility, in ad- 
dition to ensuring that all the Social Security beneficiaries receive 
a fair amount in terms of what is afforded to them and in terms 
of what they certainly have contributed. Rut we also have a respon- 
sibility in terms of the Social Securitv trust fund and to make sure 
that it is actuarially sound as we go mrward. 

I think, as Mr. Lehrmann also concluded, that recognizing that 
responsibility, that we do in fact need to ensure that the trust fund 
is viable as we look into the future. 

Mr. Willman had mentioned that there were some dynamics here 
that as more people would be working longer hours, there would 
be more taxes paid, more money would flow into the Treasury and 
into the trust fund. As I understand it, if you assume all those dy- 
namics, there is still roughly a $7 billion shortfall over 5 years in 
terms of how this would impact the Social Security trust fund. 

I suppose I would be interested if any of the witnesses had any 
input or ideas for us as to how is it that we can ensure that we 
do fulfill our responsibility in terms of maintaining the integrity of 
the trust fund. 

Mr. Grove. Well, if people don’t work after they get the amount 
that they are allowed, you are not losing anything, I don’t think. 
Recause they are not paying taxes. They are not paying the $1 on 
the $3, evidently. I am not. So if I work, at least I will be paying 
close to 8 percent on the Social Security and my employer pays an- 
other 8 percent. I am not forgoing now the extra $1 for $3. 

Mr. Payne. I think it is true, if your decision had been you would 
not work as a result of it. There are people who work that receive 
benefits, 

Mr. Grove. Those people are sacrificing, yes. 

Mr, Payne. According again to the Social Security actuaries, it 
seems that there is a shortfall that will result as a result of doing 
what we all want to do, which you have certainly suggested that 
we do today. So again, my question is, are there things within the 
Social Security system tnat you can see or that you have come 
across in your experience that we might be able to do to maintain 
the integrity of the trust fund? 

Mr. Lehrmann. Mr. Payne, AARP has indeed in the past worked 
with the committees in finding out and identifying offsets. We are 
analyzing that right now in terms of how it would impact older 
people. We in turn will be responsive to your interests and con- 
cerns as the subcommittee works through this process. We are com- 
mitted to trying to find offsets so that we don’t have that shortfall. 
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We know in the long run, the effects are negligible. We have to 
deal with the 5-year shortfall that you are talking about. 

Chairman Running. Mr. Payne, will you yield? 

Mr. Payne. Certainly, I will yield. 

Chairman Running. The Commissioner’s actuary said that over 
the long run, it is a wash to the trust fund. Actually, that it was 
negligible, which means in our terms, under $500,000. At least that 
is what negligible means when you are trying to do a member’s bill 
and trying to find income to offset. So over the long haul, it be- 
comes neglimble. It is just the immediate we have to worry about 
and we think we will find, pleasantly, that the actuaries for the So- 
cial Security system have overestimated the cost. 

Mr. Payne. So what that means is over the long range there will 
be as much money in the trust fund. 

Chairman Running. That is correct. 

Mr. Payne. After this decision that would have been 

Chairman Running. Prior to the change in the earnings limit. 

Mr. Payne. Thank you very much. 

Again, thank all of you. I think you made a very compelling case. 

Thank you. 

Chairman Running. Mr. English. 

Mr. English. Thank you. 

Mr. Lehrmann, in your comments and in your testimony, you 
touched on something that I think is very important to consider 
here, and that is the administrative problems associated with the 
earnings limitation. Specifically, you indicated that 60 percent of 
the overpayments and 45 percent of the underpayments are typi- 
cally the result of specifically this provision in the law. Obviously, 
there is very substantial hardship where someone experiences a 
temporary reduction in benefits due to misunderstandings that are 
perfectly natural under the circumstances. I was wondering if you 
could comment on that a little further and amplify on your com- 
ments. 

Mr. Lehrmann. We did try to find out, Mr. English, what that 
problem was, because we certainly hear from our members on a 
very regular basis, that someone has identified a problem of 
being — usually we hear about those who have been underpaid. Rut 
there are individuals, obviously, who are overpaid, as well. 

In the final analysis, eventually the person gets the money, in 
most cases, or has some money withheld. Whatever the case might 
be, it takes a lot of Social Security time and it puts a lot of pres- 
sure on lower income people who are trying to meet budgets and 
then find out they have a shortfall in their income. 

Mr. English. It can lead to a temporary disruption in their in- 
come. 

Mr. Lehrmann. Certainly in their lifestyle, in terms of meeting 
their commitments. Obviously, that is why they write to us and ten 
us that we ought to do something about it. Any time you create 
these kinds of situations, there obviously are opportunities there 
for mistakes to happen and they do happen and it is a problem for 
the Social Security Administration and for individuals that we rep- 
resent, as well. 

Mr. English. Thank you. 
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Finally for Ms. McCauley and Mr. Grove, you were here when 
Dr. Chater testified and indicated support for a moderate increase, 
which she sketched as perhaps a $1,000 a year increase in the 
earnings limit for 5 years. What effect would that kind of increase 
have on your situation? Would it be adequate? 

Mr. Grove. Well, I don’t think that is near enough, really. Just 
$1,000 a year, I think the increase is $120 a year now, and $1,000 
doesn’t sound like a whole lot of money to me. From $11,280 to 
$12,280 doesn’t sound like a whole lot of money to me. I think in- 
crements of $5,000 a year would be much better. That is my opin- 
ion. 

Mr. English. Do you aCTee with that? 

Ms. McCauley. I would agree with that. I would call it a low, 
not a moderate increase. I would also say that a working salary 
today that we consider maybe just at the poverty level would be 
more than the $11,000 that we are talking about. So we ought to 
be fair about this and realize that there is a certain figure that you 
can hang a hat on just from that poverty level. 

Mr. English. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman BUNNING. Mr. Gibbons, would you inquire? 

Mr. Gibbons. Well, I understand that there is no real long-range 
cost in this over, say, 75 years, because we have already spent that 
money. Congress generously gave the money away after the year 
2008 anyway. But there is a short-term impact of all this of aoout 
$15 billion. Under the current law, we have to either reduce some- 
body else’s benefits or increase taxes. How do you all expect us to 
make up that $15 billion? 

Mr. Jacobs. Sam, will you jdeld? 

Mr. Gibbons. Yes. 

Mr. Jacobs. I believe that the testimony is that the shortfall in 
the short term is closer to $6.8 billion. But this isn’t a complete re- 
peal. This is a 30,000 

Mr. Gibbons. Yes. I understand that. Well, make up $6 billion. 

Ms. McCauley. May I speak to that? 

Mr. Gibbons. Sure. 

Ms. McCauley. I think that perhaps the association that I am 
representing, the National Association for Temporary and Staffing 
Services, could very well come up with some numbers for you, be- 
cause they are on the front line of people who stop working after 
they get their $11,000. This would give you a figure of people who 
may oe intent on working if they could. I know if I were working 
and able to work that rate, I would be able to pay Social Security 
and also pay the taxes that the government requires. I would prob- 
ably know that I could work full time, I would go out of the tem- 
porary area and try to find another full-time job where I would be 
getting even more money than what the particular cap would be, 
because that would be possible for me to live with. I think people 
would look at it that way. 

Mr. Gibbons. I have no further questions, except to observe, Mr 
Chairman, it is only $6 billion or $7 billion that we have to make 
up. I am sure we can find that somewhere. But we have to find 
it in the Social Security system. 

Chairman BuNNiNG. That is correct. 
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Mr. Gibbons. Or we have to change the law. 

Mr. Lehrmann. We understand that. 

Chairman BUNNING. I think we are asking questions of people 
who are not prepared to answer those type of questions. 

Mr. Gibbons. I understand that. I won’t pursue it any further. 

Chairman Bunning. Obviously, it is going to be up to us to find 
the money if we are going to do it. 

Let’s see if Mr. Christensen can get it focused back on to what 
we are talking about. 

Mr. Christensen. Very gladly, Mr. Chairman. 

I think the next panel will have the specific numbers we can ad- 
dress. I want to thank the panel for coming today. 

Mr. Chairman, I find it quite disappointing that our senior citi- 
zens are taxed like millionaires today. I was listening to Mr. 
Grove’s testimony. The highest income earners in the country today 
are taxed at 39.6 percent, but yet Mr. Grove pays 41 percent. A lot 
of our working seniors are in that category. 

My collea^e from Pennsylvania started the questioning on help- 
ing the Social Security administrator with her definition of mod- 
erate. I guess this might be the only time in my life that I am look- 
ing for more of a liberal approach. Would the panel have any idea 
between moderate being a $1,000 increase over 5 years and wheth- 
er we want to take it to $30,000? Is there a happy medium or do 
you think we need to go even higher? 

Chairman Bunning. Anybody care to try that one? 

Go r^ht ahead, behind. 

Mr. Grove. I am sure some will ask for more if they can get it. 
I think $30,000 sounds reasonable enough. 

Chairman Bunning. Mr. Lehrmann. 

Mr. Lehrmann. AARP has been looking at this and we thought 
liberalization was a good approach, and the target that was estab- 
lished in your legislation at $30,000 was what we felt would be a 
moderate increase. 

Chairman Bunning. We also think that is the case, and the rea- 
son we took that approach is because of the cost estimates over a 
period of 5 years. We think we can afford to do that. We think it 
is a moderate increase. 

Mr. Christensen. Thank you, Mr. Chairman. 

Chairman Bunning. Mr. Hancock. 

Mr. Hancock. No questions. 

Chairman Bunning. Mr. Portman. 

Mr. Portman. No questions. 

Chairman Bunning. No questions. 

Anybody else? 

First of all, I would like to thank the panel for coming. They 
came some long distances and some short distances. We appreciate 
allyour testimony. 

Tnank you very much. 

If the second panel would make their way to the table. 

And we proceed to the second panel, John Groodman, president 
of the National Center for Policy Analysis, and a constituent of Mr. 
Johnson’s. 

Mr. Johnson. Dr. Goodman has been in Dallas a long time and 
we welcome you to the meeting today. I know the National Center 
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for Policy Analysis has been out front on some of these issues and 
we thank you for being here. 

Chairman Bunning. Dr. Robert Myers, Stephen Entin, and Dan- 
iel Mitchell. 

Dr. Goodman, if you would begin. 

STATEMENT OF JOHN C. GOODMAN, PHJD., PRESHIENT, 
NATIONAL CENTER FOR POLICY ANALYSIS 

Mr. Goodman. Thank you, Mr. Chairman. My name is John 
Goodman. I am president of the National Center for Policy Analy- 
sis. 

America’s most underutilized resource is the productive capacity 
of our elderly population. The 42 million-plus elderly men and 
women represent a vast store of human capital, rich in talent and 
ability. They have more than 1 billion years of cumulative experi- 
ence in business, accounting, engineering, finance, and virtually 
every other productive endeavor. Yet, this valuable resource is in- 
creasingly wasted. 

At the time Social Security was started, more than one out of 
every two men 65 years of age and older were in the labor force. 
Today, we are down to one out of seven. One of the reasons for that 
is the Social Security earnings penalty which takes $1 away from 
every $2 earned for people aged 62 to 64, for a 50-percent tax rate 
and $1 out of every $3 for persons aged 65 to 69, for a 33-percent 
tax rate. 

Professor Entin will testify in just a few moments that when you 
add that tax rate to the Social Securitv benefits tax and the per- 
sonal income tax and the FICA payroll tax, some elderly workers 
can face marginal tax rates of 80 and 90 percent, which means that 
when they earn $1, they take home 10 cents or less. 

Now, these marginal tax rates have an effect. We all know elder- 
ly people who have changed their work behavior because of this 
earnings penalty. I submit that if you just eyeball the chart that 
I have attached to my testimony, you can see simply by looking at 
the chart that this is having an effect on behavior. 

Several years ago we asked Gary and Aldona Robbins to do a for- 
mal forecast to tell us what difference it would make if we raised 
the earnings limit or abolished it altogether. We know if we raise 
the earnings limit, more elderly people will work and therefore 
they will pay more taxes. 

How do more taxes compare to the more benefits that we have 
to pay? The Robbinses estimated that if we eliminated the earnings 
test altogether, we would about break even. They estimate that if 
we raise the earnings limit up to $30,000, that the government ac- 
tually would make a profit of about $3 billion per year. 

This estimate was based on conservative assumptions. It as- 
sumes the labor supply for the elderly is about as sensitive as it 
is for the population as a whole, whereas other studies suggest that 
in reality labor elasticity for the elderly is about two or three times 
what it is for the nonelderly population. 

Now, Mr. Chairman, our institute is known, I suppose, as a sup- 
ply side institute. We have given a lot of supply side forecasts. We 
don’t think that every tax cut pays for themselves — as a matter of 
fact, most don’t — but this is one that I think will. 
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This is a very punitive kind of tax. It causes great economic 
harm relative to any income that is gained for the government. It 
would be worth our while from an economic point of view to get rid 
of it altogether. It would certainly raise the earnings limit, would 
be good for the elderly, good for the economy, good for all of us. 

Thank you very much. 

[The prepared statement and attachments follow:] 
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TESTIMONY BY JOHN C. GOODMAN, PRESIDENT, 
NATIONAL CENTER FOR POLICY ANALYSIS, 

BEFORE THE U. S. HOUSE WAYS AND MEANS COMMITTEE 
SUBCOMMITTEE ON SOCIAL SECURITY 

MONDAY, JANUARY 9, 1995 

America's most underutilized resource is the productive capacity of our elderly 
population. The 42 million-plus men and women age 60 and over represent a vast store of 
human capital, rich in talent and ability. They have more than one billion years of 
cumulative experience in business, accounting, engineering, finance and virtually every 
other productive endeavor. Yet this valuable resource is increasingly wasted. 

• In 1930, before Social Security, 54 percent of men age 65 and over were in the 
labor force. ^ 

• Today the labor force participation rate of men age 65 and over is about 1 6 
percent.2 

If elderly workers today want to improve their standard of living, or want to 
continue using the work experience and skills they have developed, they find that 
government tSces the bulk of their additional wages through special taxes that apply only to 
diem. The most onerous and counter-productive of these is the Social Security retirement 
earnings test. The retirement earnings test reduces Social Security benefits for those ages 
62 to W by $1 for every $2 earned above $8,160, and for those ages 65 to 69 by $1 for 
every $3 earned above $1 1,280. Faced with this penalty, many elderly workers simply 
drop out of the system. 

There has been a reluctance in Washington to change the Social Security earnings 
penalty because of a fear that it would cost the Treasury billions in lost federal revenues. In 
1989, an econometric analysis by the National Center for Policy Analysis showed that fear 
to be unfounded. In what we believe is the only study of its kind, the NCPA examined the 
effects of raising or abolishing the limit on the amount of money retirees ages 65 through 
69 can earn without having their Social Security benefits reduced or eliminated. The 
findings of that 1989 analysis, which are equally applicable today, were: 

• First, if the penalty were eliminated, at least 700,000 elderly retirees would 
enter the labor market. 

• Second, this would result in increasing the nation’s annual output of goods and 
services by at least $15.4 billion. 

• Third, government revenue would increase by $4.9 billion, more than offsetting 
the additional Social Security benefits that would be paid. 

Our analysis also found that the federal government would receive considerably 
more in new work-related tax revenues than it would lose in increased Social Security 
benefit payments if the earnings limit were doubled, tripled or quadrupled instead of being 
completely abolished. 

About 26 percent of retired workers between the ages of 65 and 69 who are eligible 
for Social Security benefits report some earnings.^ Of those working, 65 percent earn less 
than the retirement earnings limit. 


'Aldona Robbins, The ABC's of Social Security (Washington, DC: Institute for Research on the 
Economics of Taxation, 1988), p. 4. 

^U.S. Bureau of the Census, Statistical Abstract of the United States: 1994 (1 14th edition) Washington, 
DC, 1989, p 395. 

^Based upon Social Security Administration data from the 1983 Continuous Work History Survey (CWHS) 
of Social Security beneficiaries. 
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Figure I shows the earnings distribution in 1990 for the 1.9 million retired workers 
between the ages of 65 and 69 eligible for Social Security benefits who had earnings.^ 

You will note from this figure that an extraordinarily large number earned up to (or near) 
the earnings limit and then quit working. Specifically, 

• About 4CX),000 elderly workers earned annual wages within 10 percent of the 
earnings limit. 

• These workers were apparently attempting to earn all they could without being 
subject to the retirement earnings penalty. 


There were undoubtedly many others who passed up the opportunity for full-time or part- 
time work because of the earnings penalty. There were also undoubtedly still others who 
worked in the underground economy, receiving unreported cash payments or payment in 
some other form. 

In 1990, the maximum Social Security benefit for a worker retiring at age 65 was 
$1 1,712.5 jhis individual had to earn $43,041 before all Social Security benefits were 
withheld.^ Beyond that point, the earnings limit had no effect since there were no Social 
Security benefits left to tax. For a retiree receiving the average Social Security benefit of 
about $8,000, Social Security benefits were completely withheld at an income level of 
$33,360.'^ You will note from Figure I that within the range of $3 1,908 to $43,041 the 
number of wage earners began to rise — reflecting the fact that the retirement earnings 
penalty at this point no longer influenced the decision about how much to earn. 


If the earnings limit were eliminated, our analysis showed that there would not be a 
sharp drop in the number of retired workers earning between $9,360 and $43,041 . Rather, 
the market would exhibit a smoother decline (as illustrated in Figure H) with more elderly 
workers earning higher annual earnings.^ Specifically, in 1990; 

• Without a Social Security earnings limit, the number of elderly workers with 
some wage income would have risen from 1.9 million to 2.6 million — an 
increase of 38 percent. 

• The additional work effort would have increased the wage income of all elderly 
workers by $10.3 billion.^ 

Eliminating the earnings limit for retired workers between the ages of 65 and 69 
would increase labor and capital income, thereby increasing federal tax revenues. It would 
also increase the amount of Social Security benefits paid, thereby increasing federal 
spending. 

Our study also examined what would have happened with the 750,000 elderly 
workers whose Social Security benefits were partially withheld because their wage income 
exceeded the 1990 earnings limit of $9,360. If each of them had been allowed to earn an 
additional $1,(X)0 without penalty, the Social Security Administration would have had to 


'^Figures are derived from the 1983 CWHS by adjusting the class intervals for the growth in average wages. 
Number of retired workers are from projections made by the Social Security Administration, Office of the 
Actuary. 

^Board of Trustees of the Federal Old-Age Survivors Insurance and Disability Insurance Trust Funds, 1989 
Annual Report of the Board of Trustees of the Federal Old-Age Survivors Insurance and Disability Insurance 
Trust Funds, Washington, DC, April 24, 1989, Table F6, p. 138. 

^Calculated as ($1 1 ,712 X 3) + $9,360. 

^Calculated as ($8,000 x 3) + $9,360. 

®We estimated a logarithmic function based upon the change in earnings between $1,771 and every other 
earnings class. 

^Aftertax earnings would increase by 122 percent. This would imply a labor supply elasticity of 0.31 
(0.38/1.22) for workers between the ages of 65 to 69, which is quite plausible. Labor supply elasticities 
for the U.S. hibor force as a whole range from 0.1 to 0.45, and it is generally believed that the labor supply 
elasticity for elderly workers is much higher than for younger workers. It is important to note that income 
from capital would also increase. Historically, for every $1 increase in labor income, capital income goes 
up by 50 cents. 
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increase Social Security benefit payments by about $37 million. But according to our 
best estimate: 

• The federal government would have received an additional $563 million in taxes 
on increased earnings and another $134 million in taxes because of an increase 
in capital income.* • 

• On balance, the total increase in new revenue ($697 million) would have 
exceeded the total increase in new Social Security spending ($37 million) by 
$660 million. 

Raising the earnings limit by $1,000, then, would have resulted in a net increase in 
federal revenues and a reduction in the federal deficit. 

Similarly, our analysis showed that the federal government would still receive more 
in new tax revenues than it would pay out in increased Social Security benefits, no matter 
how much the earnings limit was increased. If the limit had been abolished altogether, 
according to our best estimate. 

• The federal government would have been obligated to pay an additional $4.8 
billion in Social Security benefits. *2 

• The government would have collected $4.1 billion in additional taxes on a 
$10.3 billion increase in income from wages and $800 million in additional 
taxes on capital income. 

• The result would have been a $ 140 million net increase in federal revenue. 

Eliminating the earnings limit for retired workers between ages 65 and 69 makes 
good economic sense. The substantial reduction in marginal tax rates on wages will lead to 
an increase in labor effort that yields additional income and payroll tax revenues to offset 
the increase in Social Security benefit payments. Short of abolishing the earnings test, 
virtually any increase in the earnings limit would lead to an increase in federal revenue that 
would more than offset the increase in Social Security benefit payments. 

Although our analysis did not consider the effect of eliminating the earnings limit 
for workers ages 62 through 64, we believe the result would be much the same: an 
increase in tax revenue that would more than offset the increase in Social Security benefit 
payments. 


this point 640,000 would still have benefits partially or wholly withheld. 

* *In general, we cannot experience an increase in income from labor without also experiencing an increase 
in income from capital. For example, if new elderly workers begin working in a previously empty office 
building, the building owners will receive a new rental income. If the wprkers use computers, there will be 
new income to the owners of computers. For the economy as a whole, about 50 cents in capital income is 
associated with each $1 of labor income. The average marginal tax rate on corporate capital is 47 percent 
(including dividend taxes) and the average marginal rate on noncorporate capital is 25 percent. Corporate 
capital constitutes roughly two-thirds of the U.S. capital stock. We have assumed a 15 percent marginal 
tax rate on capital, however, because tax depreciation offsets about 62 cents out of every dollar of gross 
capital income. 

^^The Office of the Actuar) estimated that eliminating the earnings limit would have increased OASDI 
benefit payments by $3.5 billion in fiscal year 1990 and by $5.3 billion in fiscal year 1991. This 
translates into $4.8 billion on a calendar-year basis. Included are 80,000 new claimants that the Office 
estimates would file for benefits solely as a result of eliminating the earnings test. 
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Chairman BUNNING. Thank you. 

Dr. Myers, please. 

STATEMENT OF ROBERT J. MYERS, FORMER CHIEF ACTUARY, 
SOCIAL SECURITY ADMINISTRATION 

Mr. Myers. I have had the pleasure and privilege of working for 
and on the Social Security program for some 61 years now. 

First, let me say that I veiy strongly support the proposal that 
the subcommittee is now considering. I think that it is a great step 
forward in solving problems in this particular area. 

Before getting into the pros and cons of the retirement tax and 
what ought to be done about it, I would like to mention one very 
serious problem in the legislative process area that prevents desir- 
able changes like this, and wrongly does so. It is the rule that, 
within the next 5 years, the budget people say that for any pro- 
posal made to increase benefits, there must be matching reductions 
in benefits or increases in income to the system. 

I say that this is completely wrong to do in a social insurance 
program that should just be subject to a long-range viewpoint. For 
example, it could stop a proposal that would cost a little bit in the 
next five years, but would save a lot of money in the future. That 
just doesn’t make sense. 

It is penny wise and pound foolish. That rule ought to be 
changed. If so, there would be no problem about getting worthwhile 
proposals like this enacted because they are sound for a long-range 
social insurance program. 

The second problem is that many people in high places believe 
that the Social Security system and its operations affect the budget 
deficit. This is just not the case, and something should be done 
about it. Of course the 5-year rule came about because of this. 

For example, if Social Security benefits are reduced by $10 bil- 
lion, say, by freezing or lowering the COLA, this does not lower the 
budget deficit one penny. It doesn’t affect the size of the national 
debt. It merely means that the trust fund is $10 billion higher, and 
that the trust fund owns $10 billion more of the national debt and 
the general public owns $10 billion less. 

In the same way, too, if benefits are increased and the trust fund 
is, say. $5 billion smaller, this does not mean that the budget defi- 
cit is $5 billion more. The budget deficit really is unaffected. The 
national debt still has the same size. The trust fund just owns $5 
billion less of the national debt, and the public must buy $5 billion 
more. 

What are the problems with the test? The ^eatest problem is 
what everybody has brought out: the work disincentives. It cer- 
tainly discourages people from work, particularly when they look at 
the figures where the marginal tax rate seems to be 70 or 80 per- 
cent, although some people have it as low as 40 percent. Also, some 
people believe that they purchased an annuity at age 65 and that 
they ought to get it then. That is not what was done. 

In theory, tne retirement test is desirable because retirement 
pensions should not be paid to people who are not retired. No em- 
ployer who has a pension plan keeps people on the payroll and 
pays them a pension too. 
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However, in practice, the way that the retirement test operates, 
it is a definite work disincentive. So for that reason, I favor ap- 
proaches such as that under consideration today. 

One thing which people do not realize, when they talk about los- 
ing benefits, that this is only currently. They do not appreciate the 
fact that later they will get larger benefits because they have had 
benefits withheld. For people between ages 62 and 65, although 
they may lose benefits when they are working, when they reach 
age 65, their benefits are recomputed, and for the rest of tneir life 
they will get larger benefits. From an actuarial standpoint, this is 
an exact balance. So, there is no unfairness about that. 

After age 65, people do not realize that when they have benefits 
withheld, they will later get larger benefits because of the so-called 
delayed retirement credits. These, however, do not completely off- 
set the benefit loss, but in the year 2009 and afterwards, these re- 
tirement credits will be of a size to do that. 

I think that many people should not take benefits early even 
though they can receive them, in whole or in part. It is better to 
have larger benefits when they do actually retire. But still, I would 
give them the choice and do something like what is in the bill. 

I think that, in order to do something about this provision, the 
effort should be made to make this 5-year budget rule just not ap- 
plicable to the Social Security system. It just is not proper from an 
actuarial standpoint to look at just the next 5 years. Instead, one 
should look at the duration of the system. As the chief actuaiy of 
the Social Security Administration said previously, over the long 
run, the costs of the proposed change are negligible, and it could 
be enacted right away. 

In fact, if the proposal were to do nothing with the retirement 
test until 5 years from now and then raise it to $30,000 per year, 
that would meet these budget legislative rules, and yet what is the 
real difference? 

So in closing, Mr. Chairman, I want to reiterate my very strong 
support for this proposal in the Senior Citizens' Equity Act. 

Thank you, Mr. Chairman. 

[The prepared statement follows:] 
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STATEMENT BY ROBERT J. MYERS PRESENTED TO 
THE SUBCOMMITTEE ON SOCIAL SECURITY OF THE 
COMMITTEE ON WAYS AND MEANS, HOUSE OF RE- 
PRESENTATIVES. JANUARY 9. 1995, WITH REGARD 
TO THE SOCIAL SECURITY EARNINGS UMIT 


Mr. Chairman and Members of the Subcommittee: My name is Robert J. Myers. I served 
in various actuarial capacities with the Social Security Administration and its predecessor 
agencies during 1934-70, being Chief Actuary for the last 23 of those years. In 1981-82, 1 was 
Deputy Commissioner of Social Security, and in 1982-83, 1 was Executive Director of the National 
Commission on Social Security Reform. In 1994, I was a member of the Commission on the 
Social Security “Notch" Issue. 

Pu rpose a nd . History of Retirement Earnings Test 

The retirement earnings test under the Old-Age, Survivors, and Disability Insurance 
program has, over the years, attempted to draw a line between a person being retired and being 
employed. In the original Act, this provision was on an “all or none" basis; benefits were to be 
withheld If the person engaged In “regular employment" (not defined in the law). This concept 
was changed in the 1939 Act (before monthly benefits first became payable) so as to establish 
covered wages of $15 per month as the point at which the person would not be considered 
retired, and therefore no benefits would be payable. 

Over the years, the earnings test has been changed so as to phase In more smoothly and 
equitably for persons who have moderate earnings. At present, there is an annual exempt 
amount - currently, $1 1 ,280 for persons aged 65-69 and $8,160 for younger persons - such that 
persons with earnings equal to or less than this receive full benefits, whereas those with higher 
earnings who are under age 65 have their benefits reduced by $1 for every $2 of excess 
earnings, on a $1-for-$3 basis. While for those aged 65-69, the reduction Is on a $1-for-$3 basis. 

Originally, the earnings tests applied at all ages. The 1950 Act provided that It should not 
be applicable after attainment of age 75. Such limiting age was reduced to 72, effective for 1955, 
and then to 70, effective for 1983. In all logic, there Is no reason to have a limiting age beyond 
which the test does not apply. This basis of a limiting age was adopted solely because of 
political pressures arising from Individuals who argued that, otherwise, they would never get any 
return on their contributions because they would work all their lifetime. 

Individuals who have benefits withheld because of excess earnings are compensated 
therefor, as to OASDI benefits, through two means. First, the additional earnings result in a 
recomputation that may increase subsequent benefit amounts -- but this will not always occur, 
depending upon the current level of earnings as contrasted with that In previous years. Second, 
future benefits are increased by the Delayed-Retirement Credit (DRC), which Is at the rate of 3% 
per year for those who attain age 65 in 1982-89 (1% for those attaining age 65 earlier), but 
increases gradually for persons reaching age 65 later. Thus, for persons who attain age 65 In 
1994-95, the DRC is at the rate of 4-1/2%; for 1996-97 attainments, it is 5%. In the long run, the 
DRC will be at the rate of 8% per year - for those attaining the Normal Retirement Age In 2009 
(when it will be age 66) and thereafter. 

■ii 

It Is Important to note that, when the DRC is 8%, it will then be approximately the actuarial 
equivalent. By this is meant that, insofar as the OASDI program is concerned, the long-range 
cost effect of persons delaying retirement and then receiving larger benefits due to the DRCs will 
be approximately the same as though benefits were payable automatically at the Normal 
Retirement Age, regardless of subsequent earnings. It may also be noted that this actuarial 
equivalency is present for those who now retire before the Normal Retirement AGe (currently, age 
65). Specifically, at present, if an individual retires at age 62, the benefit Is 80% of that available 
at age 65. Thus, If retirement were deferred for 3 years, the benefit would be 25% higher 
relatively, or about 8% per year of delay. 

Over the years, the earnings test has been perhaps the most controversial feature of the 
OASDI program Insofar as the general public was concerned. Many people view it as being 
unfair because they believe it to be a significant deterrent to continued employment - which, as 
I will discuss later, is frequently actually the case. Still other persons believe the earnings test 
to be unfair because they believe that “they have bought and paid for the benefits to be payable 
at age 65" - but this is not a correct conclusion, because the "insurance" provided was against 
retirement, not against attainment of age 65. 
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In defense of the earnings test, the basic argument is that it is not appropriate to pay 
retirement benefits to people who are not retired, because they are still in the paid labor market. 
Employers having private pension plans do not continue individuals In employment beyond the 
normal retirement age and pay them both salary and pension. Especially, it is argued that 
program costs should not be incurred in paying benefits to persons beyond the Normal 
Retirement Age who are earning high salaries -- often as much or more than they ever did in the 
past. 


Effect of Legislative Restrictions on Benefit Liberalizations 

Before discussing how the retirement earnings test should be liberalized, I would like to 
describe certain current legislative restrictions that artificially and lllogically hinder such action. 
There is the requirement that any increases In outgo in the next five years resulting therefrom 
must be offset by reductions In other outgo under the program and/or by increases in program 
income. Two faults occur in connection with this requirement. 

First, In a long-range social Insurance program that Is self-financing - as Social Security 
has been for over half a century - the only important matter is the long-run effect of the proposed 
change. If the increased cost of a proposal is negligible when measured over the 75-year 
valuation period, the short-run, 5-year cost is irrelevant, and it should not be considered in 
relation to the general-budget deficit. In fact, the operations of the self-supporting Social Security 
system should not be considered at all with regard to our horrendous general-budget deficit, 
which It did not cause at all at any time. Either reducing or increasing Social Security’s outgo 
has no effect whatsoever on the National Debt, but rather on the proportion owned by the 
general public as against the proportion owned by the trust funds. 

Second, the 5-year restriction would prevent a desirable proposal that would significantly 
strengthen the long-range financial status of the Social Security program, but would have small 
excesses of outgo over income in the next five years. This seems to be a matter of being pound- 
wise, but penny-foolish! 

My Views as to Desirable Changes in Retirement Earnings Test 

I believe strongly. In theory. In the principle of the retirement test. However, up to this 
time, despite great effort to have the test operate so as to phase in equitably for persons 
between full employment and full retirement, it produces significant disincentives for employment 
for a large number of persons. 

Quite obviously, persons with relatively low earnings - below the annual exempt amount - - 
have no work disincentives on account of the test. However, those with higher earnings - up 
to perhaps $40,000, or about twice the nationwide average earnings - have very considerable 
disincentives. Additional work by them beyond the annual exempt amount results not only in 
a loss of some benefits, but also the payment of higher federal and state Income taxes - and 
Social Security and Medicare taxes as well. As a result, the net gain from additional work will 
be relatively small. For more specific details on the subject, may I refer to my paper, "Income 
of Social Security Beneficiaries as Affected by Earnings Test and Income Taxes on Benefits" In 
The Journal of Risk and Insurance . June 1985. 

As a partial offset to the small incentive to work under such circumstances, there is the 
favorable financial effect over the long run that larger benefits will eventually be payable when 
retirement occurs (or at age 70, if earlier). However, although this is a very real offsetting feature, 
many people so affected do not understand its effect, but rather they only look at current net 
Income and not also - as should properly be done - at the present value of the additional future 
benefits. 

I am convinced that the best solution to the problems caused by the earnings test is to 
eliminate it for all persons at or above the Normal Retirement Age and, at the same time, to raise 
the DRC to 8% for all future non-payment of benefits for persons at or above the Normal 
Retirement Age. Further, the DRC should be made applicable at ages 70 and over, for those 
who wish to defer benefit receipt until they cease employment. I might point out that I made this 
recommendation in a hearing before this subcommittee on May 23, 1990. 

Simultaneously, a continuing educational campaign should be mounted to Inform 
Individuals about the advantages of deferring claim for benefits until they actually retire after the 
Normal Retirement Age, so that they receive the substantial increases from the DRCs. Such 
procedure results in much better benefit design - namely, having only earnings while working, 
and then having a larger benefit while retired, versus a very high income while working (earnings. 
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plus "normal" benefits), but sharply reduced income while retired ("normal" benefits only). 
Furthermore, such levelling of income over the years after Normal Retirement Age might produce 
lower income taxes over all. 

These changes would Increase the cost of the program somewhat. Such increased cost 
due to the larger DRCs will ultimately be present anyhow under present law. If we can afford It 
then, we can afford It nowl Actually, increasing the DRCs at once would reduce costs somewhat 
In the short run because Individuals would be more likely to defer retirement, and thus receipt 
of benefits. 


Change in Retirement Earnings Test in the Senior 
Citizc .n§: Egy j ty.Act 

The Republican Contract with America contains the Senior Citizens’ Equity Act. One 
portion of this bill would raise the annual exempt amount of earnings under the retirement 
earnings test for persons at and above the Normal Retirement Age (currently, age 65) and below 
age 70 to $15,000 for 1996, $19,000 for 1997, $23,000 for 1998, $27,000 for 1999, and $30,000 
for 2000, with automatic adjustment thereafter based on increases in nationwide average wages. 
The $30,000 figure for 2000 compares with an estimated figure of $1 3,680 that would result under 
the automatic-adjustment provisions in present law (based on the intermediate-cost estimate). 

This change would go a long way toward solving the problem of work disincentives for 
lower-earning and middle-earning workers, as discussed previously. At the same time, high- 
earning workers would not be able to receive benefits currently, although they would instead 
have the partially compensating effect of the Delayed-Retirement Credits. And, in fact, after 
about 15 years from now, the effect of such credits would, from an actuarial viewpoint, 
approximately compensate for the loss of benefits due to substantial employment. 

Some relatively small additional cost to the Social Security program would result if this 
change were made, but such cost would almost entirely be restricted to the next 15 years. Much 
of the higher cost in the next 5 years would be offset later, because the additional benefits paid 
immediately would mean that fewer Delayed-Retirement Credits would be earned, and so lower 
benefits would be payable over the long run as compared with present law. Thus, as I have 
indicated previously, it is illogical to apply the 5-year restriction on increased outgo, rather than 
looking solely at the long-range effect. 

Some persons have proposed that part of the cost of liberalizing the earnings test should 
be met by eliminating recomputations of benefits to take into account earnings received after 
initial entitlement to retirement benefits. I strongly oppose such a change. First, I believe that 
potential OASDI benefit rights should be available on all earnings credits for which contributions 
have been paid. Second, It Is unfair to place persons in the position that they must decide when 
it is most (or least) advantageous to file claim (and the District Offices of SSA cannot, and will 
not, advise them on such matters). Instead, the long-standing principle should be continued that 
individuals are never adversely affected by early claims filing. 

In summary, I strongly support the proposal In the Senior Citizens’ Equity Act that would 
significantly increase the annual earnings limit in the retirement earnings test for persons above 
the Normal Retirement Age and under ago 70. This would most certainly create a much more 
equitable situation as to work incentives and receipt of Social Security benefits for low-earning 
and middle-earning workers aged 65 and over. The increased cost involved is relatively small 
when measured over the long run, taking Into account all factors, such as the effect of the 
Delayed-Retirement Credits. 
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Chairman Bunning. Thank you. 

Mr. Entin. 

STATEMENT OF STEPHEN J. ENTIN, RESIDENT SCHOLAR, 
INSTITUTE FOR RESEARCH ON THE ECONOMICS OF TAXATION 

Mr. Entin. Thank you, Mr. Chairman. It is a pleasure to be here 
to present my views on the Social Security earnings test. I look for- 
ward to hearing your views on the system, sir, 1 month from now 
at our Social Security symposium. 

The provision in the Senior Citizens* Equity Act that would raise 
the earnings limit to $30,000 by the year 2000 for beneficiaries 
ages 65 through 69 is a step in the rignt direction, but bolder ac- 
tion is needed. 

At the very least, the proposed increase in the limit should be 
extended to apply to beneficiaries aged 62 through 64 over the 
same timeframe, and the limit should be further increased and re- 
moved entirely as soon as possible. Persons aged 62 through 64 
face an even higher tax penalty from the earnings test than per- 
sons age 65 through 69, and are driven from the work force by the 
test by an even greater degree. 

Furthermore, these relatively younger beneficiaries are better 
able to continue in or to reenter the work force if the earnings test 
is eased. Consequently, extending relief from the earnings test to 
the younger age group would result in great economic benefits to 
them and to the Nation as a whole. 

The earnings test imposes outrageous marginal tax rates on 
added earnings of the elderly. At incomes of only $15,000 to 
$25,000, marginal tax rates can be pushed to between 65 and 85 
percent by the earnings test. At incomes of $25,000 to $60,000, 
where the taxpayer is also subject to income taxation of benefits, 
marginal tax rates can reach 85 percent to 115 percent, which is 
blatantly confiscatory. You can see that in tables that I have pre- 
sented in the main testimony. 

Consequently, taxation of benefits should also be revised, and I 
commend the full committee for taking up this question on January 
19. 

By the way, the interaction of these two provisions is a good ex- 
ample of the damage that can be done when provisions are adopted 
piecemeal without considering their impact, or by focusing too nar- 
rowly on one part of the program without considering the economic 
consequences. 

Repealing or easing the earnings test would add the equivalent 
of several hundred thousand full-time workers to the labor force 
and billions of dollars to GDP. The added payroll and income taxes 
paid on wages. Social Security benefits, and profits would offset 
most of the cost of repealing the earnings test. 

The apparent budget cost of repealing or easing the earnings test 
is the artifical creation of the static revenue estimation methods 
used by the Coi^ess and the administration, methods which ig- 
nore the GDP efmcts of the policy change. There is no real-world 
budget reason for not going forward. 

Using a repeal of the earnings test would also lower Medicare 
outlays as more of the elderly were covered by employers* medical 
insurance. 
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Even if one took the static estimate seriously, the cost of repeal- 
ing the earnings test will decline to zero by the year 2008 as the 
delayed retirement credit is increased under current law. By then, 
one could delay filing for benefits until age 70, work several extra 
years without being hit by the earnings test, and still collect the 
same lifetime benefits. 

I would certainly recommend you do nothing to tamper with the 
scheduled increases in the delayed retirement credit. If anything, 
you should accelerate them. 

The Omnibus Budget Reconciliation Act of 1990 forbids any ac- 
tion to worsen the S^ear and 75-year actuarial balance of the trust 
fund. It cuts Social Security off from the rest of the budget as well, 
which means cuts in the budget can’t be used to finance Social Se- 
curity reforms of a beneficial nature. 

These restrictions do nothing to improve the health of the Social 
Security system. They are devoid of economic meaning, and have 
no impact on the health of the Social Security program. They 
should be scrapped. 

If Congress nonetheless insists on plajdng the budget scoring 
game, there are many ways to pay for the apparent cost of repeal- 
ing the earnings test. My favorite would be accelerating the already 
scheduled increase from 65 to 66 and the normal retirement age to 
begin the phase-in by 1996 instead of 2000. This would save ^out 
$4 billion in OASDI outlays by the year 2000, enough to cover 
about half of the 5-year static cost of raising the earnings limit to 
$30,000 for workers ages 65 through 69. Someone planning on 
early retirement at age 62 in 1996 could make up for this change 
by working an additional 2 months. 

To deal with the 75-year balance. Congress could adjust the ben- 
efit formula itself: effective October 30 or 60 years from now. The 
current formula provides for huge increases. The real benefits will 
have to be trimmed anyway. These benefits plus projected Medi- 
care outlays cannot be sustained without a near doubling of the 
payroll tax, which I am sure you will want to avoid. 

Ideally, the subcommittee should select from among the nontax 
options tor trimming that were presented at the subcommittee 
hearing chaired by Mr. Jacobs on September 27, 1994, and put 
them in as soon as possible into a global reform package for Social 
Security. 

These ideas were presented in bills submitted in the last Con- 
gress by Mr. Pickle and Mr. Rostenkowski. Therefore, one could en- 
vision a bipartisan effort in which the easing of the earnings test 
and reform of benefit taxation could pave the way for an economi- 
cally beneficial solution to the system’s long-term deficits as well. 

Tnank you very much. 

[The prepared statement and attachments follow:] 
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HEARING ON THE SENIOR CITIZENS’ EQUITY ACT 

Statement of Stephen J. Entin 
Institute for Research on the Economics of Taxation 
before the 

Committee on Ways and Means 
Subcommittee on Social Security 


January 9, 1995 


The social security retirement earnings test is damaging to the economy, hurts elderly 
workers financially and infringes on their personal liberty. It should be repealed. 

The provision in the Senior Citizens’ Equity Act that would raise the earnings limit to 
$30,000 by the year 2000 for beneficiaries ages 65 through 69 is a step in the right direction, but 
bolder action is needed. 

Phasing in the earnings test repeal would cost the economy some of the additional GDP 
that could be obtained by immediate repeal. Failure to ease the earnings test for workers ages 
62 through 64 further reduces the potential economic benefits. 

At the very least, then, the proposed increase in the limit should be extended to apply to 
beneficiaries ages 62 through 64 over the same time frame, and the limit should be further 
increased and removed entirely as soon as possible. Persons ages 62 through 64 face an even 
higher tax penalty from the earnings test than persons age 65 through 69, and are driven from 
the work force by the test by an even greater degree. Furthermore, these relatively younger 
beneficiaries are better able to continue in or to reenter the work force if the earnings test is 
eased. Consequently, extending relief from the earnings test to the younger age group would 
result in great economic benefits to them and to the nation as a whole. 

How the test operates . 

For beneficiaries ages 62 through 64, the earnings test reduces social security benefits by 
$1 for every $2 of wage and salary income earned by a beneficiary above an indexed exempt 
amount. For beneficiaries ages 65 through 69, the rate of benefit reduction is $1 for every $3 
of earnings in excess of an indexed exempt amount. This reduced rate of loss is only for 
beneficiaries at or above normal retirement age, currently 65. As the normal retirement age is 
raised from 65 to 66, and from 66 to 67 in stages for people reaching age 62 between the years 
2000 and 2005, and 2022 and 2027, respectively, the reduction will revert to $1 for every $2 of 
excess earnings for those ages 65 and 66. In 1995, the exempt amounts are $8,160 for 
beneficiaries under age 65, and $1 1,280 for beneficiaries age 65 through 69. Those over age 69 
are not subject to the earnings limitation. Clearly, the test is perverse. The greatest penalties fall 
on the youngest beneficiaries with the greatest potential productivity. 

Effect on marginal tax rates . 

The $1 for $2 benefit reduction is equivalent to a 50 percent marginal tax rate on a 
beneficiary’s earnings in excess of the exempt amounts, until the excess earnings build to more 
than twice the social security benefits and all benefits have been lost. The $1 for $3 benefit 
reduction imposes a 33-1/3 percent add-on tax rate on a range of earnings equal to three times 
the benefits. On top of this must be added other tax rates facing the working beneficiary. The 
most obvious among these are the marginal federal and state income tax rates and the payroll tax 
rate. In addition to these basic tax rates, there are also large increases in marginal tax rates for 
many social security beneficiaries due to the phase-in of income taxation of benefits, discussed 
below. (Other taxes or tax-like disincentives not factored into this analysis include federal and 
state unemployment taxes and welfare benefits subject to phase-out with income.) 
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When the various basic taxes are imposed together, marginal tax rates can become very 
high at moderate income levels. A single retiree age 64 with a total income of $17,500 or a 
married couple age 64 with total income of $22,500 could face an 83 percent marginal tax rate. 
A single retiree age 65 with income of $21,000 or a couple age 65 with income of $26,000 could 
face a 66 percent marginal tax rate. At higher incomes, with all benefits lost, the marginal rates 
would be lower. 


EXAMPLES OF MARGINAL TAX RATES UNDER THE EARNINGS TEST 



age 64 

age 65 

income from: 
savings 

$ 1,000 

$ 1,000 

wages 

8,500 

12,000 

social security 

8.000 

8.000 

total income 

$17,500 

$21,000 

tax on added $1 of 
wage income from: 
benefit reduction 

50 % 

33.3% 

federal income tax* 

13.9 

13.9 

payroll tax 

15.3 

15.3 

state income tax 

4 

4 

total marginal rate 

83.2% 

66.5% 

married couple 

age 64 

age 65 

income from: 
savings 

$ 2,000 

$ 2,000 

wages 

8,500 

12,000 

social security 

12,000 

12,000 

total income 

$22,500 

$26, 000 

tax on added $1 of 
wage income from: 
benefit reduction 

50 % 

33.3% 

federal income tax* 

13.9 

13.9 

payroll tax 

15.3 

15.3 

state income tax 

4 

4 

total marginal rate 

83.2% 

66.5% 


* The examples incorporate the 1995 self-employed payroll tax rate, 15.3 percent, after 
adjusting the income tax to allow for deduaibility, if applicable, of the half of the payroll tax 
corresponding to the employer’s share for the self-employed. Even for those not self- 
employed, the combined employee/employer rate (after allowance for the employer’s deduc- 
tion of the employer’s half of the payroll tax) is the tme measure of the tax burden on the 
gross wage. 


Interaction with income taxation of social security benefits . 

Even higher tax rates occur when a beneficiary is subject to the phase-in of benefit 
taxation as well as the social security earnings limit on wage and salary income. 

The so-called tax on social security retirement and disability benefits is really a tax on 
other, private income — interest, dividends, pensions, and wages — received by individuals 
collecting social security benefits. The taxation of benefits is triggered as other retirement 
income exceeds a set of thresholds, causing the tax on benefits to become a penalty on the other 
earnings. The tax poisoning of private retirement saving sends a terrible message to current 
workers: "Congress does not want you to save." 

Before OBRA93, the tax treatment of up to 50 percent of social security benefits imposed 
tax rates of up to 42% on wages and earnings of private saving — powerful disincentive to work 
and save. OBRA93 raised the rate as high as 51,8% by phasing in up to 85 percent of benefits 
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into taxable income, and has made working and saving for retirement or disability even less 
attractive. 

When all state and federal taxes are considered, beneficiaries subject to the earnings 
limitation and taxation of up to 50 percent of benefits can face marginal tax rates of roughly 85 
percent to 105 percent on additional wages. Beneficiaries subject to the earnings limitation and 
taxation of up to 85 percent of benefits can face tax rates of 95 percent to 115 percent on 
additional wages.* 


TAX RATES UNDER THE EARNINGS TEST 
AS BENEFITS BECOME SUBJECT TO TAX 

married couple married couple 

50% phase-in range 85% phase-in range 


income from: 


pension 


$12, 

000 



$18, 

000 


savings 


1 . 

000 



12, 

000 


wages 


12, 

000 



12, 

000 


social security 


12, 

. 000 



14, 

. 000 


total income 


$43, 

.000 



$56, 

.000 


tax rate on added 

age 64 

age 

: 65 

age 64 

age ( 

dollar of wages from: 









benefit reduction 

50 

% 

33. 

3% 

50 

% 

33. 

,3% 

federal income tax* 

37. 

,4 

36. 

3 

44 . 

.0 

42. 

,1 

payroll tax 

15. 

,3 

15. 

3 

15. 

.3 

15. 

,3 

state income tax 

4 


4 


6 


6 


total marginal rate 

102. 


88. 


115. 

3 % 

96. 

~ 1 % 


* The examples incorporate the self-employed payroll tax rate, 15.3 percent, and adjust the 
income tax rate for d^uctibiMty, if applicable, of the half of the payroll tax corresponding to 
the employer’s share for the self-employed. 


In a hearing on January 19th, the full Ways and Means Committee will consider repealing 
the OBRA93 increase, from 50 percent to 85 percent, in the amount of social security benefits 
subject to tax. That is a good step, but a more sweeping reform of the taxation of benefits is 
called for. 

Congress should remove the 50 percent and 85 percent phase-ins, decoupling the taxation 
of social security benefits from the amount of other income, to eliminate the resulting spike in 
marginal tax rates on interest, dividends, pensions, wages, and other privately provided retirement 
income. Sheltering of lower income taxpayers from taxation of benefits could be achieved quite 
simply, and without this tax penalty on other retirement income, by an alternate method of 
benefit taxation. Some amount of benefits, say, $6,000 for a single retiree, $9,000 for a couple 
using a 50 percent spousal benefit, and up to $12,000 for a couple with independent benefits, 
could be made tax exempt. Benefits above the exempt amounts, up to half of benefits, would 
simply be added to ordinary taxable income. These exempt amounts and/or the percent of 
benefits subject to tax could be adjusted to produce the same or higher revenue, as desired. 

Recomputation of benefits does not compensate for the earnings test . 

Working additional years after beginning to receive social security benefits may increase 
one’s earnings history and result in an automatic increase in benefits. This increase may offset 
a part, but generally only a small part, of the high tax burden on the earnings subject to the 
earnings test. 
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The delayed retirement credit (PRC) does not compensate for the earnings test . 

Those retiring later than the month of attaining age 65 have their benefits increased by 
3/8 percent per month for each month retirement is delayed past age 65. Those whose benefits 
are reduced in any month by the earnings test receive an increase in their future benefits of a 
similar 3/8 percent for each month the earnings test applied, beginning once their earnings have 
dropped below exempt amounts. Some may claim that this provision relieves the damage to 
incentives done by the earnings test. In fact, the DRC is not an adequate offset to the adverse 
effects of the earnings test. 

The DRC acts as a partial offset to the incomplete indexation of workers’ earnings 
histories in determining initial retirement benefits (primary insurance amounts, or PIA’s). A 
retiring workers’ earnings are indexed up until age 60. TTiese indexed earnings are added to 
unindexed earnings through age 62, age 65, or any later retirement age in determining average 
lifetime earnings and PIA’s. Furthermore, any earnings after retirement which go into a 
recomputation of benefits are not indexed. Thus, delayed retirement means giving up indexation 
of a larger portion of the wage history, resulting in lower replacement rates the longer one delays 
retirement. The DRC must be considered, in part, as an adjustment for that problem. 

Furthermore, although some of the benefits lost to the earnings test may be partially 
recovered later in life through the delayed retirement credit if excess earnings cease, the retiree 
must live long enough to collect. That is not a sure thing. A risk-averse older woilcer may well 
prefer the bird in the hand of current benefits to the prospect of an "actuarially fair" future 
benefit increase. Consequently, beneficiaries would surely work less as a result of the earnings 
test even with a fairly valued DRC. 

The current DRC, however, is not fairly valued. It is not adequate on an actuarial basis 
to make the present value of expected lifetime benefits under delayed retirement equal to the 
expected benefits received by retiring at the normal retirement age (currently 65; or at age 62, 
in spite of the actuarially fair early retirement penalty). Under current law, the DRC is being in- 
creased in stages to 2/3 percent per month for those reaching age 65 in 2008 and beyond. This 
will make the annual increase in benefits from delayed retirement equal to 8 percent per year. 
Under cuirent interest rate and life expectancy assumptions, this should make the present value 
of expected benefits equal whether one retires at the normal retirement age (66 in 2(X)5) or later. 
Under no circumstances should the scheduled increases in the DRC be repealed. 

The scheduled increases in the DRC through 2008 would go a long way toward removing 
the disincentive from the earnings test (the earnings indexing problem aside). One could work 
several extra years and still collect the same lifetime benefits (if, as noted above, one lives the 
average post-normal retirement age lifespan, which is something of a gamble). The earnings test 
would then cease to affect the average amount of benefits paid, and influence only their timing. 
The earnings test could then be eliminated for those 65 and over with no meaningful budget 
consequences. However, this is thirteen years away, and does nothing to address the current 
problem. 

Note that the rise in the DRC means that the cost of repealing the earnings test will 
decline over time. The current law benefit outlays for those who delay retirement or who are 
penalized by the earnings test are drawing closer to the amounts that would be paid out if the 
earnings test did not exist. That means that the cost of repealing the test is a limited lump sum, 
not an ongoing expense, and will cost virtually nothing beyond 2008. 

Estimating behavior and budget impacts . 

The Congressional Budget Office estimates a net five year cost of $6.6 billion from 
raising the earnings test to $30,000 for workers ages 65 through 69. The estimate is net of 
income taxes on a portion of the higher benefits paid out. 

However, estimates of the budget consequences of easing the earnings test, whether 
prepared by the Joint Tax Committee, the Congressional Budget Office, or Treasury, are "static" 
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estimates. They will not include any tax revenues due to higher employment and earnings of the 
elderly as a result of the repeal, or from additional capital formation or employment of younger 
workers hired to work with the expanded elderly work force. Each agency as a matter of policy 
sticks to an unchanged economic baseline forecast in performing revenue estimates. Real world 
changes in GDP and associated revenue changes due to a policy shift are ignored. 

In fact, additional work effort, capital formation, and taxable income due to repeal of the 
earnings test could easily result in additional tax revenue equal to the remaining apparent static 
cost of easing the earnings limit. 

The budget estimators may also omit added benefits to the Federal budget in the form of 
reduced Medicare outlays as more of the elderly were covered by employers’ medical insurance, 
and reduced outlays on Medicaid and SSI as the elderly ages 65-69 became able to earn 
additional income and to save more to support themselves when they turn 70 or older. Given 
the condition of the Medicare and Medicaid programs, these potential savings are an important 
consideration. 

In the real world, there is no major adverse budget impact from repeal or easing of the 
earnings limit, and every economic reason for going forward with no offsetting revenue of outlay 
actions to offset the cost. Unfortunately, most of the revenue reflows that would occur following 
repeal of the earnings test are not counted under the current budget scoring mles. 

Furthermore, the Omnibus Budget Reconciliation Act of 1990 (OBRA90) places Social 
Security off-budget for the purpose of computing budget deficit targets and meeting the spending 
limits and pay-as-you-go provisions governing discretionary spending and non-Social Security 
entitlements. OBRA90 aJso forbids any action to worsen the 5-year and 75-year "actuarial 
balance" of the system. 

It must be clearly understood that these restrictions are entirely arbitrary and unnecessary. 
They are devoid of economic meaning, and have no impact on the health of the Social Security 
program. They should be scrapped or over-ridden so as not to stand in the way of a beneficial 
policy such as eliminating the earnings test. 

In particular, the level of the trust fund is irrelevant to any real world considerations. The 
trust fund is often spoken of as providing a means of payment of benefits in the future. This is 
not correct The tmst funds do not contain any assets constituting a means of payment of future 
benefits. Rather, they contain Treasury securities. Federal I.O.U.s. These are liabilities, not 
assets, of the government The trust funds constitute nothing more and nothing less than budget 
authority for the Social Security Administration. When the baby boom retires and the time 
comes to pay future benefits on the basis of the spending authority in the trust funds, the 
Treasury will have to find the money at that time out of that year’s taxes or by borrowing that 
year in the credit market. 

The trust funds and the actuarial balance are thus completely irrelevant in the short run, 
and the earnings test proposal has little or no impact in the long mn. If the level of the trust 
fund is of concern to the Congress, the Congress can always add to the trust fund by fiat. The 
Congress could arbitrarily; 1) order Treasury to pay a higher rate of interest on the trust fund 
balances for 5 years; or 2) order the Treasury to mark up the trust fund balance by $6.6 billion 
over 5 years. 

Financing repeal of the earnings test . 

If Congress nonetheless insists on playing the budget scoring game, there are any number 
of ways of "paying for" an easing of the earnings limit within the confines of the Social Security 
system. Some changes often proposed for the system would enhance work and saving incentives, 
and be economically beneficial; others would reduce economic incentives. 

Accelerating the scheduled increase in the normal retirement age . The 1983 Social 
Security Amendments provided for an increase from 65 to 67 in the normal retirement age, which 
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is the age at which a retiree may collect full benefits. The age will rise from 65 to 66 at a rate 
of two months per year for those reaching age 62 between 2000 and 2005; it will rise from 66 
to 67 for those reaching age 62 between 2022 and 2027. The provision will still allow retirement 
at age 62, with an early retirement penalty of 5/12 percent for each of the additional 24 months 
of early retirement permitted under the change. 

Accelerating the current law retirement age increases by four years, to begin the phased 
increases for those reaching age 62 in 1996, would save about $4 billion in OASI outlays by 
2000, enough to cover about half of the 5 year static cost of raising the earnings limit to $30,000 
for beneficiaries ages 65 through 69. The rise in the retirement age is very gradual. Someone 
turning age 62 in 1996, and planning to retire at age 65 in 1999, would have to plan on working 
an additional 10 months to collect current law benefits. Someone planning on early retirement 
at age 62 in 1996 could choose between two additional months of work or an additional early 
retirement penalty of less than one percent of the primary insurance amount. This proposal 
would encourage work effort and reduce Federal spending between now and the time the higher 
retirement age would have become effective anyway. 

Minor adjustments in the benefit computation process . Minor adjustments in the benefit 
computation process that have been considered at one time or another by SSA and the Congress 
might be employed to provide additional savings. For example, accelerating the increase in the 
delayed retirement credit to 8 percent in 1995 would encourage later retirement, and save about 
$0.5 billion per year in conjunction with ending the retirement earnings test There would be no 
adverse economic incentives from such an adjustment. Administrative cost savings of nearly $0.1 
billion should be counted as well. Such savings would be a clear reduction in wasteful costs. 

Ending recomputation of benefits for earnings beyond the normal retirement age . 
Eliminating the recomputation of benefits for additional earnings after reaching normal retirement 
age could save about $0.8 billion per year. Ending recomputation would somewhat reduce the 
incentive to work, but would offset only a small portion of the added incentive created by the 
earnings test repeal. 

Early retirement penalty . Consideration should also be given to eliminating the earnings 
test for those below normal retirement age. Perhaps the early retirement penalty could be 
adjusted slightly to defer part of the cost. However, this should not be done without one or two 
year’s advance notice to give people time to save or to plan to work an additional few months 
to make up for the change in the benefit computation procedure. 

Changing the method of taxing benefits. As described above, it would be possible 
simultaneously to: 1) reduce the extreme marginal tax rate penalty on privately-provided 
retirement income inherent in the current method of taxing social security benefits, 2) avoid 
taxing lower income beneficiaries, and 3) increase revenue from taxation of benefits, by simply 
adding a portion of benefits to taxable income without "thresholds" and "phase-ins". Reducing 
the marginal tax rates on other retirement income would sharply enhance saving incentives and 
economic growth. However, adding more benefits to taxable income would push some taxpayers 
into higher tax brackets, and would be counter-productive. Changing the taxation formula would 
best be held to no more than a revenue-neutral trade-off. 

Reducing replacement rates . Finally, some consideration could be given to a small 
adjustment in the benefit formula itself, effective some years from now. As shown in the 
attached table, derived from Table ni.B5 of the 1994 Social Security Trustees Report, the current 
formula provides for very large increases in real benefits per retiree in the years ahead. Perhaps 
a trade-off could be devised of a reduction in the projected outyear benefit increases and 
replacement rates (benefits as a percent of pre-retirement earnings) in exchange for a phase-out 
of the earnings test for the lower age group. Such a reform would be of major economic and 
budgetary benefit. 

Trimming outyear benefit growth is essential for bringing the system into balance in the 
long term, and will be done sooner or later. It is inevitable. On September 27, 1994, the 
Subcommittee held a hearing on three bills introduced to address the outyear imbalances. In 
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testimony at that time, I selected a package of the best provisions in the bills under discussion 
to trim benefit growth and balance the system without economically damaging tax increases. The 
Subcommittee might consider the advantages of dealing with the long term deficit of the Social 
Security system, completely eliminating the earnings test, totally reforming the taxation of 
benefits, and encouraging private saving through universal IRA’s, all in one piece of legislation. 


ESTIMATED REAL BENEFIT AMOUNTS OF RETIRED SINGLE WORKERS 

UPON RETIREMENT AT NORMAL RETIREMENT AGE* 

WITH VARIOUS PRE-RETIREMENT EARNINGS LEVELS** 

BASED ON ALTERNATIVE H ASSUMPTIONS | 


CONSTANT 1994 DOLLARS 

PERCENT OF EARNINGS 1 

Calendar 

Year 

Low 

Earnings 

Average 

Earnings 

Maximum 

Earnings 

Low 

Earnings 

Average 

Earnings 

Maximum 

Earnings 

1995 

6,076 

10,030 

13,995 

57.8 

43.0 

23.8 

2010 

6,778 

11,207 

17,457 

56.3 

41.9 

27.3 

2040 

9,081 

15,046 

23,787 

56.0 

41.8 

27.7 

2070 

12,103 

20,050 

31,649 

56.0 

41.8 

27.6 

* Normal retirement age at which full benefits are payable is currently 65. This will rise to 66 in 
stages (two months per year) for those reaching age 62 between 2000 and 2005, and to 67 in stages 
for those reaching age 62 between 2022 and 2027. 

** Low earnings equal 45 percent of average earnings. Average earnings assume worker earned 
national average covered earnings each year of working life. Maximum earnings assume worker 
earned the SSA contribution and benefit base (maximum covered earnings) each year of working 
life. Source: 1994 Annual Report of the Board of Trustees of the Federal Old Age and Survivors 
Insurance and Disability Insurance Trust Funds, Table III.B5. 


Conclusion 


It would be extremely beneficial from an economic, tax simplification, administrative, and 
personal liberty standpoint to repeal, or at least ease, the social security earnings test Budget 
and distributional concerns are minor by comparison with the benefits to be had from this reform, 
and can be dealt with by other adjustments to the benefit computation rules. 

Reform of the earnings test and social security benefit taxation is urgent. The current test 
and tax treatment impose mindless disincentives to work and save. If their objective is fairness, 
it cannot be achieved with tax rates approaching or exceeding 100%. If the objective is to turn 
social security into a means-tested welfare program, there are surely more efficient ways to do 
it. 


Endnotes 


1. As taxpayers move toward the upper end of the 15 percent tax bracket or the bottom of the 28 
percent tax bracket, most would have sufficient social security income to trigger taxation of benefits. 
Their added wage income would then be subject to both the earnings limitation and the effects of benefit 
taxation. 

Taxation of benefits begins when the sum of a beneficiary’s adjusted gross income, tax exempt 
bond income, and half of social security benefits exceed $25,000 for a single beneficiary and $32,000 for 
a married couple filing jointly. These amounts are not adjusted for inflation, and will affect more 
beneficiaries each year at lower real incomes. For each dollar by which this sum exceeds the exempt 
amounts, $0.50 of the taxpayer’s social security benefit becomes taxable income, up to half of benefits. 
During this phase-in range, the effect of earning an added dollar of interest or wages is to increase taxable 
income by $1.50, effectively raising the marginal income tax rate on the added dollar of wages or interest 
by half, e.g., from 15 percent to 22.5 percent or from 28 percent to 42 percent. Since the Omnibus 




72 


Budget Reconciliation Act of 1993, for taxpayers with higher incomes, $34,000 for single taxpayers and 
$44,000 for married couples, up to 85% of tenefits are taxable, phased in at an 85 percent rate. This 
second tier of benefit taxation effectively raises the marginal 28 percent income tax rate to 51.8 percent 
(28 X 1.85). This is an unfortunate tax penalty on private saving for retirement. 

The implicit tax rates due to the earnings test are not strictly additive to the income tax effects 
of benefit taxation, because the benefit reductions due to the earnings test slightly reduce the income tax 
spike on the benefits. Nonetheless, together with the payroll tax on the added earnings and state income 
taxes, the tax rate on beneficiaries’ wages can reach confiscatory levels. 

When a beneficiary is subject to both the earnings test and the phase-in of benefit taxation at the 
50 percent rate, the interaction of the two provisions produces an effective increase of either 37.5 percent 
(for beneficiaries ages 62-64) or 41.67 percent (for beneficiaries ages 65-69) in the marginal tax rate on 
wage and salary income, rather than one-half. (The ^ded dollar of wages costs the beneficiary $0.50 in 
benefits if age 62-65, $0.3333 if age 65-69. Since half of social security benefits are counted in 
determining whether a taxpayer’s income exceeds the threshold for taxation of benefits, that measure of 
income faUs by half of these benefit losses, or by $0.25 or $0.1667. Thus, the net result of an added $1 
in wages is an additional $0.75 or $0.8333 in the income measure used to determine benefit taxation, and, 
as described above, an increase of half that amount -- $0,375 or $0.4167 ~ in taxable benefits. Thus, the 
consequence of the added dollar of wages is to raise taxable income by $1,375 or $1.4167.) This 
effectively raises the 15 percent tax rate to 20.625 percent or 21.25 percent, and the 28 percent tax rate 
to 38.5 percent or 39.67 percent, for those in the 62-64 and 65-69 age groups, respectively. For people 
subject to taxation of up to 85 percent of benefits, the corresponding increases in taxable income are 
$1.6375 or $1.7085, raising the 28 percent marginal income tax rate to 45.85 percent or 47.84 percent, 
for those in the 62-64 and 65-69 age groups, respectively. 

Adding in the 50% or 33-1/3% implicit tax rates due to the earnings test, plus payroll and state income 
taxes, marginal tax rates under these conditions can reach 85 percent to 115 percent. 
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Chairman BUNNING. Mr. Mitchell. 

STATEMENT OF DANIEL J. MITCHELL, McKENNA SENIOR 

FELLOW IN POLITICAL ECONOMY, HERITAGE FOUNDATION 

Mr. Mitchell. Mr. Chairman, members of the subcommittee, I 
commend you on moving quickly to address this important provi- 
sion of the Contract With America. 

I am here on behalf of the Heritage Foundation where I serve as 
an economist. My remarks will focus on two issues. First, I believe 
too many policymakers have forgotten the lessons of the past 20 
years that incentives do matter. While lawmakers are right to 
make almost every possible effort to reduce Federal spending, the 
earnings test reduces Federal spending in a way that has a large 
impact on incentives via the increase in marginal tax rates that 
others have already discussed. 

Second, and perhaps even more important, I think lawmakers 
should address this issue in connection with a long-term reexam- 
ination of retirement policy. Simply stated, policies which penalize 
private retirement income may be inconsistent with necessary long- 
term efforts to rescue a Social Security system with a very large, 
long-term unfunded liability while at the same time doing that re- 
form a way that protects living standards for senior citizens. 

Let me quickly address the first point, the relationship between 
the earnings test and marginal tax rates. As the subcommittee al- 
ready understands, the earnings test works by taking away a cer- 
tain amount of Social Security benefits as private wage and salary 
income rises. 

For the affected income range, every $3 of income causes a $1 re- 
duction in Social Security benefits. This has the impact, of course, 
of an additional tax of 33 Va percent. Combined with existing taxes, 
senior citizens are pushed into tax brackets, as Congressman 
Christensen noted, presumably reserved for millionaires, not that 
I think millionaires should be subjected to the tax brackets they 
are already affected by. 

Some ask whether the policy really has an impact. Others either 
have or presumably will address tnis point, but I would like to 
point out that we already have evidence that the marginal tax rate 
increases enacted in 1993 are having a negative impact on the 
economy. Consider, for instance, the government’s figures on reve- 
nue collections for fiscal year 1994. Income tax revenues, which 
were subjected to the biggest tax increase, rose by 6.49 percent 
compared to the year before. All other tM revenues, however, 
which were either not increased or boosted by small other amounts, 
rose by 11.01 percent, a rate of growth nearly 70 percent higher 
than that of personal income tax revenues. There clearly has been 
the adverse supply-side effect many of us warned about when the 
ill-fated 1993 tax bill was being considered. 

One reason the 1993 soak-tne-rich tax hike is backfiring is be- 
cause it was designed to penalize a group that has the substantial 
abilities to alter their behavior in response to changed incentives. 
Because the bulk of their income comes not from wages and sala- 
ries but instead from investment sources, they can, and do, change 
their financial affairs to protect their earnings. 
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While senior citizens generally are not blessed with that kind of 
problem, they are similar in that they can alter their behayior. 
Many older Americans haye the option of choosing whether to con- 
tinue participation in the labor force. Referring to Dr. Goodman’s 
testimony earlier, their elasticity is much higher because they in 
effect can choose just to retire. 

The effectiye imposition of an additional 33 percent tax clearly 
can be the deciding factor when deciding whether to take a job or 
keep a job or not. 

The problem to which I would like to deyote the balance of my 
remarks, howeyer, is the impact of such policies as the earnings 
test on the long-term yiability of the Social Security system. As 
many of you may be aware, the Administration’s budget director 
shortly before last Noyember’s elections prepared a memo for the 
President that included an estimate of a $2.5 trillion unfunded li- 
ability in Social Security. While we at Heritage disagreed with 
many of the Ms. Riylin’s proposed solutions, predominantly com- 
prised of higher taxes, her acknowledgment of a problem was right 
on the mark. 

In all likelihood, it will be fiscally impossible to guarantee future 
retirees the amount of benefits that are promised under current 
law. As such, lawmakers should examine policies that will remoye 
goyemment-imposed barriers to priyate sayings, inyestment, and 
income. 

This is why the earnings test is important. By penalizing seniors 
who wish to continue contributing to the Nation’s economy, public 
policy is sending exactly the wrong message, telling older Ameri- 
cans they should depend on goyemment. Yet, as Ms. Riylin has ac- 
curately noted, it is exceedingly unlikely that Congress will be able 
to maintain promised benefit leyels. 

Not only should lawmakers repeal the earnings, they also should 
roll back, and eyentually repeal, taxes on Social Security benefits. 
This tax effectiyely penalizes priyate sources of retirement income, 
since the only way a senior citizen can be subject to the tax is if 
he or she has enough priyate income to be subiect to the tax. 

Finally, two quick points. On the trust fund, I would argue that 
the trust fund in large measure is economically meaningless be- 
cause the only way you can pay current benefits is through current 
taxation. Whether or not the pile of lOUs in the trust fund is this 
high or this high doesn’t haye any real economic impact. I would 
agree with Steye that the budget laws should be changed so that 
the offsets can be found from other goyemment programs. 

Finally, on the question of income redistribution, I frankly think 
that is an anachronism in a modern society, that we will not penal- 
ize those that are more successful, and I think it has no place in 
budget policy. I think the election in some degree showed that the 
American people belieye that as well. 

I will end my remarks here. I would like to thank the sub- 
committee for addressing these important issues. I would be happy 
to answer any questions. 

Chairman Running. Mr. Jacobs will inquire. 

Mr. Jacobs. I thank the panel for its contribution. 

I did find, Mr. Mitchell, your phrase about depending on the goy- 
ernment a little incongruous with the bill before us, \mich I think 
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probably we will all end up supporting. It seems to me that the re- 
duction of government benefits would indicate a reduction of bene- 
fits on the taxpayers. This bill provides for an increase of benefits, 
and therefore I don’t quite comprehend how you can call that re- 
ducing dependence on government. 

Mr. Mitchell. What I was referring to is that in the long term, 
we would all recomize there is a relatively large unfunded liability. 
The question is what is going to be done about that. I can’t imagine 
anyone is going to want to volunteer too many options right here 
today. 

Mr. Jacobs. You aren’t referring to the retirement test as such. 

Mr. Mitchell. We will talk about the long-term problems with 
Social Security and the size of the unfunded liability. If it is rea- 
sonable to assume that at some point in the future. Congress would 
triple back the projected growth in benefits, it might also be rea- 
sonable at the same time or preferably even before then to reduce 
some of the penalties the government currently imposes on private 
savings investment and private income. That is all. 

Mr. Jacobs. But you would agree with me, though, if you get 
fewer benefits from the government, you are less dependent on the 
government. If you get more benefits from the government, you are 
more dependent on the government. 

Mr. Mitchell. Yes, but you are looking, I think, just in the short 
term. 

Mr. Jacobs. Well, give us this day our daily bread. 

Chairman Running. Mr. Johnson, no questions? 

Mr. Payne. 

Mr. Payne. I just have one question, a point of clarification. Dr. 
Myers, you stated that between the ages of 62 and 64, you thought 
the current system was the proper system because there was a 
computation that would allow people to recapture those moneys 
that they might have lost in that period of time. 

Mr. MYERS. That is correct, Mr. Payne. Under present law, if 
people work between ages 62 and 65, and either they don’t claim 
benefits or if they have claimed benefits and have them withheld, 
then at age 65, tney are actuarially equitably treated because their 
benefits are larger for the rest of their life. 

If, for example, as some people propose, the test is eliminated 
completely at age 62 and over, there would be altogether too many 
people who would take the benefits at age 62, with a 20-percent re- 
duction for life. 

It is true, for the short range they would be better off; they 
would have their full wages and their 80 percent benefits. But in 
the long range, when they could no longer work, they would be 
worse off, because they would have this 20 percent reduction for 
life. 

So I think that what is done now between ages 62 and 65 is per- 
fectly equitable, and that there should be no liberalization there. I 
think that this is what Congress had in mind when it changed the 
basis and said that over age 65, people can earn more than at ages 
62—64 and still receive full benefits. But between ages 62—65 we 
will discourage you from claiming benefits by having a lower ex- 
empt amount, so therefore when you reach age 65 you will get full 
benefits for the rest of your life. 
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Mr. Payne. I might ask Mr. Entin the same question, because I 
know you had a different view on the same subject. 

Mr. Entin. Between ages 62 and 65 you have the recomputation, 
but if you have already got your maximum period of work that is 
counted under the system, you won’t get any benefit from addi- 
tional earnings at age 62, 63, 64, unless they exceed by a wide 
enough margin earnings in a previous year. 

So you could get out of that, it would be really quite minor if you 
came out ahead, to a great extent, at all. All of this is based on 
an actuarial assumption that you are going to live long enough to 
collect. As people get older they get less and less risk preferential 
or more risk averse. 

The declared retirement credit was also referred to as a source 
of compensation. If you don’t take benefits, you get compensated 
later on. Again, the delayed retirement credit currently is far too 
low to fully reimburse people from what they would be losing. It 
is scheduled to rise over time. That increase should certainly not 
be interfered with. 

In the yoimger age group, if you wanted to discourage them from 
taking retirement at age 62, the best thing to do would be to slight- 
ly increase the early retirement penalty. To do it through this 
mechanism of having an enormous tax rate on any effort to work 
does the job in such a punitive way that you have adverse economic 
consequences, and there is that alternative available that would do 
no harm at all. 

Mr. Payne. Thank you veiy much. 

Chairman Running. Mr. Collins. 

Mr. Gibbons. 

Mr. Gibbons. First, Dr. Myers, I want to thank you for your dis- 
tinguished public service, going back to 1934, with this program, 
all the way up until this year in this program. You are really a 
treasure, and we want to thank you for your wonderful service. 

Mr. Entin, let me go to page 9 of your testimony and ask you 
some questions about it, because it raises a lot of issues in my 
head. I am talking about the table at the bottom of the page, whicn 
in constant dollars or 1994 dollars, we increase the maximum earn- 
ings test from a compensation of almost $14,000 a year to $31,000 
a year. 

It would seem to me that perhaps by rescaling these basic earn- 
ings tests, we could satisfy the actuarial imbalance that bemns to 
impact the system about the year 2029 or something like that. It 
wouldn’t take a very great adjustment of those figures, would it? 

Mr. Entin. It actually would not, sir, you are quite correct. Mr. 
Rostenkowski proposed a provision in his bill last session in the 
hearing that Mr. Jacobs organized in September, in which he was 
able to trim the benefit growth for persons at roughly middle and 
upper income by tinkering with the benefit formula itself, including 
such things as replacement factors and bend points and all that ar- 
cane material. 

I suggested at the time that perhaps doubling up on Mr. Rosten- 
kowski’s proposal and including Mr. Pickle’s proposal to raise the 
normal retirement age to 70, one could in fact balance the system 
from now on with current tax rates with a little bit to spare to do 
such things as the reforms you are talking about today, and it 
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would certainly not allow benefits to grow to $39,000. It would cer- 
tainly allow for an increase in benefits from current levels. 

That seems to me to be quite reasonable. These are real dollars, 
they are adjusted for inflation, and they are based on the modest 
assumptions for intermediate growth of the economy and wages in 
the last trustees report. I think they are quite reasonable. 

Mr. Gibbons. I think you have helped me with a problem I have 
been wrestling with, about the economic soundness of this problem. 
It can be economically sound by a slight raise in the retirement age 
and a small adjustment of this earnings at the same time. I can't 
really tell you why we ever indexed it that fast. I don't know. Do 
you remember when we did this? We must have been in a very 
generous mood. 

Mr. Myers. At that time, I think that the past experience didn't 
show that longevity was going to increase as much as it has, and 
also it was assumed the economy was going to grow more than it 
has. 

Mr. Gibbons. This is an old adjustment that we have cranked in 
here? Raising the maximum earnings from $14,000 a year to 
$31,000, how long ago did we do that? 

Mr. Myers. That was done in 1977. 

Mr. Gibbons. Well, thank you very much. 

Chairman RUNNING. Mr. Portman. 

Mr. Portman. Thank you, Mr. Chairman. 

I appreciate the testimony this afternoon. A couple of points just 
to reiterate what has already been said. 

It seems to me that Dr. (!^odman, Mr. Mitchell, Mr. Entin, and 
others have talked about the dynamic versus the static analysis 
and how getting more people into the workplace is surely going to 
produce more revenue over time, particularlv with the 5.4 unem- 
ployment rate announced this week. I woula think that would be 
particularly true. 

Mr. Entm talked about the reduction in the use of Medicare. I 
suppose that is true. Even SSI, with people working, although peo- 
ple would still qualify for Medicare, they would nave their em- 
ployer plans which they could rely on. 

But the final point Dr. Myers raises, a point I had addressed ear- 
lier with Dr. Chater and Mr. Ballantyne, and that is the degree to 
which we really are creating expenditures to the system because of 
the delayed retirement credits. 

I guess if you could. Dr. Myers, just for the record, to make it 
very clear over a 15-year period, because people would not be re- 
ceiving the credits that they would otherwise get, is it your opinion 
that the system in fact would end up only being affected, I guess 
this is a term of art, but to a negligible de^ee? 

Mr. Myers. Yes, I think that over the Tong run of 75 years, the 
increase in cost would be negligible. However, what is not t^en 
into account in these next 5-year looks at the increased outgo is the 
fact that when the earnings test is set at $30,000 and people draw 
benefits, they just look at the benefits which they receive that year, 
and they forget about the fact that some years later when they 
really retire, they will get larger benefits for the rest of their life. 
That is not considered to be an offset because it is outside of the 
5-year period. 
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Therefore, I think that applying a 5-year period to a long-range 
social insurance system just does not make sense. The 75-year con- 
sideration, which this subcommittee has always done — ^long before 
any of these budget rules were set up — quite adequately assures 
proper analysis of the financial status of the program. The Ways 
and Means Committee has always been concerned about the long- 
range situation, and not merely just what happens next year. 

Mr. PoRTMAN. That is a good point. I guess I would ask you 
whether the same would hold true at the 15-year level or 20-year 
level as compared to 75 years. In other words, would this particular 
issue as to raising the earnings limit for people between 65 and 70, 
isn’t it the case that even doing a 15-year look forward rafther than 
75 years, you would likely see only negligible cost increases? 

Mr. Myers. I would like to say yes, but I cannot. I think that 
over the next 15 years, there will be not only the roughly $6 or $7 
billion more for the first 5 years, but there will be additional cost 
in the second 5 years and even the third 5 years. 

When measured over the life of the system, then the cost is neg- 
ligible. 

Mr. PoRTMAN. Thank you for that clarification. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. English. 

Mr. English. Thank you, Mr. Chairman. 

I appreciate, again, the testimony of these four gentlemen. It has 
been powerful, particularly as it is focused on the effect of confis- 
catory tax rates on many of our seniors. 

I wonder, we have heard some testimony with regard to the im- 
pact of this provision on the Social Security system. Mr. Goodman, 
Mr. Entin, Mr. Mitchell, could you touch briefly on your view and 
your analysis of how this provision will impact on the overall Fed- 
eral budget deficit? 

Mr. Goodman. My view is the deficit will go down because I 
think the government will make a profit on this transaction. The 
$6 billion revenue lost is based on static assumptions. It assumes 
that even though you lower elderly marginal tax rates by 33 per- 
centage points, you get no net increase in work in the United 
States. 

Now, that is an incredible assumption. It flies in the face of all 
the testimony we have heard here today, and it flies in the face of 
common sense. 

I think we can all be confident that that settlement is wrong. 
There can be legitimate argument about how much additional work 
there would be. Most of the studies suggest that the elderly popu- 
lation represents a segment of the labor force that is most respon- 
sive to after-tax income, and therefore we believe that you get 
enough new work that you more than pay for any loss that we ex- 
perience because of the increased payment of benefits. 

Mr. Entin. I think if you look at the global budget, which in- 
cludes Social Security as well as the rest of the budget, questions 
then don’t have to be asked about the meaning of the trust fund 
and whether it is there or not. 

Let me address it on that basis. Clearly you are going to get 
something back. Whether it is going to pay for itself entirely or not 
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is hard to say. It probably would. But I think we have to look a 
little bit beyond the budget. 

You are going to be adding much more to the gross domestic 
product than you are to the Federal reflow. You ought to give some 
consideration to the good that you are doing beyond the budget. 

The fact is that the way Congress scores the budget, and in this 
one instance they probably do it right, when the delayed retirement 

g ets to the point where people are going to get the same lifetime 
enefits whether they subject themselves to the earnings test or 
just wait and collect the benefits later, the scoring is going to be 
this thing falls to zero. You are going to have some cost over the 
next 13 years, but then it is over, it is not that big a cost. 

And when the bond markets look 20 or 30 years out, they are not 
going to notice something that is over that quickly. If there were 
a small intermediate term cost, it would not be affecting the credit 
markets. It would not be affecting interest rates or the growth of 
the economy adversely. It is something that you can do and not 
worry about it, even though I don’t think it will cost you anything 
anyway. 

Mr. Mitchell. The only thing I would add is that we should be 
reducing the earnings test and repealing it because that is good 
policy. We should reduce the levels of projected spending, because 
that is good policy. Whether the deficit impact is a tiny increase 
because of the earnings test reduction, that is something that peo- 
ple with different models of the economy can ar^e over. 

I don’t want to in any way argue that we shouldn’t be looking 
at reductions in Federal spending. But they should be done because 
they are good in and of themselves, not because they are being 
forced by coming up with an offset for the earnings test. 

If you all doivt decide to change the current Taw and there are 
no dramatic changes in CBO and you have to come up with an off- 
set, fine, that is good; we are getting two good policies at once. We 
are easing these harsh marginal tax rates we are applying against 
senior citizens. 

Mr. English. Thank you very much, Mr. Chairman. 

Chairman Bunning. Mr. Christensen. 

Mr. Christensen. Mr. Chairman, I want to thank this distin- 

r iished panel and also Dr. Goodman for coming from Dallas, Tex. 
appreciate your taking the time. 

Are you each familiar with the Administration’s testimony ear- 
lier, Dr. Chater’s testimony? She said that low income families 
would receive little benefit from this modification. I would like to 
hear what each of you has to say about that, and if you agree or 
disagree with her assessment. 

Mr. Goodman. I disagree for the following reasons. One of the 
most regressive parts of the rule that we are talking about is it ap- 
plies only to wage income and not to capital income. What that 
means is if you are well off in life, vou receive most of your income 
from capital, you are not touched oy this earnings limit. You can 
earn as much as you like from investments and your Social Secu- 
rity benefits are not lowered. 

But if you have to depend upon wage income, then you are penal- 
ized. It seems to me that is really unfair, that is really regressive, 
and I can’t understand it. 
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Mr. Myers. By and large, I a^ee with what the Commissioner 
said. Certainly, the very lowest income people are not going to be 
at all affectea by this provision. If they cannot earn more than 
$10,000, this provision is not going to make any difference for 
them. However, I don’t think that is a reason not to do this. 

I think that the large proportion of the aged population that is 
in the middle income bracket and those who are average earners 
do have these great apparent disincentives to work — in part be- 
cause they do not realize about the presence of the delayed retire- 
ment credits. But still, in real life, there is this disincentive to 
work. 

One thing that I would like to add is in defense of the actuaries 
at the Social Security Administration. I think that when they made 
estimates for these proposals, they always used what I call dy- 
namic considerations to see what effect a change like this would 
have on labor force participation. 

Maybe they did not make as much allowance for it as some peo- 
ple at this table would. Nonetheless, they did consider it, and they 
made some allowance for it. 

Chairman BuNNiNG. Anyone else? 

Mr. Entin. If you have a high crime rate in the city and rich and 
poor people are getting mugged, and you could come up with a way 
to stop the mugmngs, would you only stop mugging the poor? This 
provision which has 60 and 80 and 100 percent marginal tax rates 
is outrageous. No one should be subjected to that. 

Mr. Myers is correct. If you are not earning enough to be subject 
to the limit, you are probably not very well on*. But if you are earn- 
ing enough, even at $10 or $20,000 income, or even up to $60,000 
income where the marginal rates really begin to taper down again 
because you have lost all your benefits, that is not rich. I don’t 
think that is rich. 

As middle income people work more and provide their skills to 
the economy, I think we have to bear in mind that all factors of 
production work cooperatively. If you have more capital, you get 
more labor. If you have more skilled labor, you get more unskilled 
labor employea as well. 

Each type of factor that is employed needs the other factors to 
work with to be efficient. So getting these skilled people, most of 
them are skilled and experienced, back into the work force, you are 
going to create a demand for low-skilled work and capital forma- 
tion. Low income people will be helped by this provision even if 
they are young. 

Mr. Mitchell. The only thing I would add is, as I mentioned in 
my testimony, I think the entire income redistribution aspect of 
this, I just don’t feel it has any economic legitimacy. I think it is 
also morally reprehensible that some people would try to pit one 
class of society against the other. It is somewhat analogous to what 
I think is a silly debate on middle class tax relief. 

Some people say no benefits of this proposed tax cut go to people 
who don’t pay taxes. It is very hard to give a tax cut to people who 
don’t pay taxes. That shouldn’t be used as an argument against 
cutting taxes for people who do pay taxes. 

I think we are going to be shortsighted in terms of the economic 
growth that we all like to have in our economy if we are constantly 
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using a measurement that says, Well, if person X way down at the 
bottom doesn’t benefit by at least as much as person Y who is pay- 
ing a thousand times more in tax, then we are basically cutting off 
all the types of tax policy that would have the biggest progrowth 
impact on our economy. 

Mr. Christensen. Thank you, Mr. Chairman. 

Chairman Running. I would like to thank the panel for appear- 
ing, for their good testimony, and we appreciate it very much. 

I am pleased to welcome Dr. Eugene Steuerle, Stephen Moore, 
and Dr. Dorcas Hardy. Dr. Steuerle is a senior fellow at the Urban 
Institute. Stephen Moore is director of fiscal policy studies, the 
CATO Institute, and Dorcas Hardy, president, Dorcas Hardy & As- 
sociates, and former Commissioner of Social Security. 

Dr. Steuerle, if you would begin. 

STATEMENT OF C. EUGENE STEUERLE, PH.D., SENIOR 
FELLOW, URBAN INSTITUTE 

Mr. Steuerle. Thank you. 

Most of the long-term budgetary issues facing the government 
today center around retirement and health policy. The rapid aging 
of the population in the next century, with its dramatic drop in the 
number of workers per retired persons, requires the need for a dif- 
ferent t 3 ^e of system than one centered partially around the Great 
Depression of the thirties. 

I realize the issue before the subcommittee today is the earnings 
test. But I would like to ar^e with you that there is a very strong 
relationship, and it is to these longer term issues where most of 
our attention should be focused. 

I am also not going to pretend that raising the earnings list or 
simply eliminating the earnings test would deal with these larger 
budgetary issues. I would ar^e, however, that elimination of the 
earnings test or raising its limit in my view is a small piece of a 
larger reform strategy. Although not a sufficient component, it may 
well be a necessary one. 

More specifically, I believe that reform of retirement age rules is 
becoming an absolute budget necessity if we want to direct re- 
sources to the greatest needs in society; that we should stop wast- 
ing and discouraging the productive capabilities of many of our 
near elderly and elderly; that government should not simulta- 
neously forbid age discrimination by private parties and then es- 
sentially promote such discrimination in tax and Social Security 
laws; and that the earnings test is one of the obstacles to these 
broader reforms. 

Now, among the many institutions and social signals that have 
supported this trend toward an imsupportable Social Security sys- 
tem, and more years in retirement than I believe we can support, 
are the following: Government and private pension specification of 
the normal retirement age that is really unrelated to the number 
of years of life expectancy. That is a definition of need that is de- 
fined by years since birth such as 65, rather than the expected 
number oi years until death, such as 15. 

Another signal is the early retirement age specified at 62. Still 
another one, which is not the subject of the nearings today, but one 
that is closely related, is what I call the health earnings test; that 
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is, a requirement that Medicare be a secondary payer for those el- 
derly who work for employers providing health insurance to em- 
ployees. This earnings test, probably more than the one you exam- 
ine today, greatly restricts the hiring of older workers. 

Finally, the OASDI or the Social Security earnings test itself. All 
of these signals send a powerful message to the near elderly and 
the elderly. They set a social standard hard for any individual to 
ignore. Most were designed a long time ago in an industrial, not 
a technological and service sector economy, and at a time when 
there was fear that there were too few jobs to go around rather 
than too few workers to support the future retirement system. 

The simple fact is that tne earnings test is a tattered remnant 
of a bygone era. Even independently from its strong antiwork senti- 
ment, it violates almost all standards of efficiency and equal treat- 
ment of equals under the law. For example, it helps maintain a tax 
system in which households with equal incomes are taxed very ^f- 
ferently. Elderly workers pay much more tax than nonelderly work- 
ers, wno in turn pay much more tax than elderly nonworkers with 
the same levels of income. 

Given enough adjustments in retirement credits, some of these 
equity deficiencies could be resolved. But all of these additional off- 
sets cannot solve the more basic issue. The earnings test would re- 
main one of the many signals that our society as well as our gov- 
ernment sends to our citizens when they still nave a life expectancy 
as long as 15 or 20 years: “You are old. You should retire. We do 
not want you to work. We will penalize you quite heavily if you do 
work.” Even with all the actuarial adjustments in the world, I do 
not believe this very bad and confusing signal can be removed 
without eliminating the earnings test as one step. 

Keep in mind the earnings test is one of the worst sources of 
error in benefit calculations by the Social Security Administration, 
so that, again, raising the limit or eliminating the test is one way 
to simplify this vast government system we have today. 

I would like to conclude with two basic points. One, those on So- 
cial Security who work today are already subject to a Federal in- 
come tax, a Social Security tax, a phase-m of the tax in Social Se- 
curity benefits, and in most States a State income tax. As noted al- 
ready, this edifice, when combined, already provides tax rates as 
high as 50 percent. The earnings test has no role to play in this 
tax system. 

If one would gather together a few people from the staff of the 
subcommittee, from the Joint Committee on Taxation, from the ac- 
tuaries in Social Security, we could design for you a system solving 
the problem of dealing with the budget deficit or (even over the 
short run) the question of whether you want the system to be more 
or less progressive. There are lots of ways to provide offsets to this 
earnings test and do it in a way that provides horizontal equity 
and a more efficient system. 

Thank you. 

[The prepared statement follows:] 
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TESTIMONY OF C. EUGENE STEUERLE, SENIOR FELLOW 
THE URBAN INSTITUTE 


Mr. Chairman and Members of the Subcommittee: 

Most of the long-term budgetary issues facing the government today center around 
retirement and health policy. Promised retirement and health expenditures are far in excess of 
any taxes due to be collected, and all of the Social Security trust funds are far out of balance. 
Whereas retirement health, and disability occupied less than 10 percent of outlays in 1950, today 
they are at about half of the total. With such demographic changes as the retirement of the baby 
boom population just around the millenial corner, current law leaves even less room in future 
budgets for programs other than those devoted to retirement and health. The rapidly aging 
population of the next century, with its dramatic drop in number of workers per retired person, 
implies the need for a different type of system than one centered partially around the Great 
Depression of the 1930s. 

I realize that the Committee's focus today is on the earnings test I am not going to 
pretend that raising the earnings limit or simply eliminating this test would deal with these larger 
budgetary and societal issues. Indeed, weakening the test initially would increase federal 
expenditures on retirement, its reform or repeal, however, should not be considered in isolation. 
The issue is whether the earnings test is a reasonable component of a larger tax system, given 
the level of revenues and progressivity that Is sought. I would argue that it is not. Keep In mind, 
however, that any change in the earnings test can be offset easily in ways that would be deficit 
neutral and equally progressive, such as slight changes in the benefit formula. Thus, 
maintenance of a cap on earnings, even at higher income levels, is unnecessary for revenue and 
distributional reasons, and it prevents achievement of more significant gains in simplicity. 

Elimination of the earnings test, in my view, is a small piece of a larger reform strategy. 
Although not a sufficient component, it may be a necessary one. More specifically, I believe that 
reform of retirement age rules is becoming a budget necessity if we want to direct resources to 
the greatest needs in society, that we should stop wasting and discouraging the productive 
capabilities of many of our near elderly and elderly, that government should not simultaneously 
forbid age discrimination by private parties and then promote such discrimination in tax and Social 
Security laws, and that the earnings test Is an obstacle to those broader reforms. 

The rise in cost of programs for the elderly is not due for the most part to increases in the 
rate at which Social Security replaces the annual wages of former workers. Costs have risen, 
among other reasons, because of the dramatic Increase in number of years of retirement support 
given. To take one example, a couple retiring at age 62 today can expect, on average, to receive 
Social Security payments for 25 years (that is, until the death of the longer living of the two). 

Among those institutions and social signals that have supported this trend toward more 
and more years in retirement are the following: 

0 government and private pension specification of a normal retirement age that is 
unrelated to number of years of life expectancy - that Is, a definition of need that 
Is defined by years since birth (such as 65) rather than expected number of years 
until death (such as 15); 

0 an early Social Security retirement age specified at 62; 

0 similar, if not earlier, retirement ages for private pensions; 

0 seniority pay systems that poorly accommodate declining, but not zero, productivity 

in later years; 

0 government private pension, health, and labor laws that indirectly encourage 
employers to pay older workers higher total compensation than younger workers 
for the same work, and, hence, push companies to retire workers early; 
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0 a health "earnings test" -- a requirement that Medicare be the secondary payor for 
those elderly who work for employers providing health insurance to employees -- 
that restricts the hiring of older workers; and 

o the OASDI or Social Security earnings test, itself. 

All of these signals send a powerful message to the near-elderly and elderly. They set 
a social standard that is hard for any individual to ignore. Most were designed a long time ago - 
- in an industrial, not a technological and service sector economy, and at a time when the fear 
was there were too few jobs to go around, rather than too few workers to support a retirement 
system. 

Suppose we decide that there are greater needs in society than supporting more and more 
years in retirement among a group of near elderly and younger elderly who by a variety of 
standards are often better off than children, young adults, and the older elderly. The adjustment 
process still would not be easy. It would involve reversing a trend of at least 60 years and* 
probably could not be done without tackling a whole host of institutional arrangements and 
societal signals, including the earnings test. 

The simple fact Is that the earnings test Is a tattered remnant of a bygone era. Even 
independently from its strong anti-work sentiment, it violates almost all standards of efficiency and 
equal treatment of equals under the law. For example, it helps maintain a tax system in which 
households with equal incomes are taxed very differently: elderly workers often pay much more 
tax than non-elderly workers who, in turn, pay much more than elderly non-workers. 

Given enough adjustments in delayed retirement credits, actuarial adjustments in benefits, 
and a variety of other reforms, some of the equity and efficiency problems eventually could be 
resolved even while retaining the test itself. Congress, indeed, has been moving in that direction 
over the years. 

All of these additional offsets, however, cannot solve a more basic issue: the earnings test 
would remain one of many signals that our society, as well as our government, sends to our 
citizens when they still have a life expectancy as long as 15 or 20 years or more. "You should 
retire. You are old. We do not want you to work. We will penalize you quite heavily if you do 
work." Even with all of the actuarial adjustments in the world, I do not believe that this signal, this 
very bad and confusing signal, can be removed entirely without eliminating the earnings test as 
one step. Keep in mind also that this confusion makes the earnings test one of the worst sources 
of error In benefit calculations by the Social Security Administration. 

Those on Social Security who work today are already subject to a federal income tax, 
social security tax, the phase in of a tax on Social Security benefits and, in most states, a state 
income tax. These taxes ~ including the additional social security tax - add almost nothing to 
the Social Security or other benefits received by the elderly person paying them. Given this tax 
edifice -- when combined, these tax rates alone sometimes equal 50 percent or more - the 
earnings test and its companion, the health earnings test, really have no roles to play. 

In the remainder of my testimony, I will elaborate on these points.’ 


^ Most of the remainder of this testimony is taken from C. Eugene Steuerle and Jon M. 
Bakija, Retooling Social Security for the 21st Century: Right and Wrong Approaches to Reform, 
Washington, DC: Urban Institute Press, 1994. 
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Rationales for Earnings Test 

The original design of the Social Security system included clear and powerful financial 
penalties for working during old age. Until 1951, for example, a person would lose all of his or 
her Social Security benefits in any month during which he or she earned $15 or more. Penalties 
of this sort were tolerated, in part, because there was a naive but strong belief among many that 
the economy could support only a limited number of workers. Earlier retirement of individuals, 
therefore, was viewed by some as a way of opening up more positions to the young. 

William Qraebner presents a well-documented case that this belief was a crucial source 
of early political support for the Social Security system.^ He offers evidence that in the 1930s 
key congressmen, at least a few members of the Council on Economic Security, and President 
Franklin Delano Roosevelt shared this view. Councilmember Barbara Armstrong, for example, 
noted in her memoirs that "the Interest of Mr. Roosevelt was with the younger man. And to that 
extent, I went along." With regard to the strict earnings test that allowed only $15 per month of 
earned income, she contended that It was In response to the scarcity of jobs during the- 
Depression: "That’s why that little ridiculous amount of $15 was put In... Let him earn some pin 
money, but it had to be on retirement. And retirement means that you’ve stopped working for 
pay" (quoted in Graebner 1980:186). Councilmember Murray Latimer’s testimony before 
Congress "surveyed the disruptive impact of older workers, employed and seeking employment, 
on wage rates, efficiency, and work prospects of younger elements in the labor market. He was 
distressed at the legislation then being considered because the level of pensions provided, ‘even 
if raised considerably above existing standards, would not be high enough to induce any 
considerable voluntary withdrawals from the labor market; nor would employers be able to retire 
superannuated employees without friction’" (quoted In Graebner 1980:188). 

This, of course, represented poor economics. Elderly workers increase production and 
income in the economy and with their additional income demand goods and services from other 
workers. In aggregate they do not take jobs away from the young. In any case, the rapidly aging 
population of the 21st century, with Its dramatic drop In number of workers per retired person, 
implies the need for a different type of system than one centered around the Great Depression 
of the 1930s. 

Although few today are willing to defend the earnings test on grounds that early retirement 
should be encouraged, a number of other rationales are frequently cited by Its supporters. One 
argument made In favor of the earnings test is that Social Security should provide benefits to 
people because they are retired, not just because they are old. This is misleading. Social 
Security is a program Intended to meet the needs that often accompany old age. Both old age 
and retirement at best are proxies for measuring those needs. Whereas a substantial number 
of people do cite poor health or disability as reasons for retirement, it Is clear that many 
retirements are voluntary in nature. In these cases, the difficulty with any "retirement test' is that 
it is under the control of the individual, regardless of need. It creates great inequities between 
two persons, equally situated, who make different choices between work and leisure. 

A political argument Is also made that Social Security retirement benefits should only be 
paid to those who are retired so that the system does not ’appear* to be providing benefits to 
high-income, working individuals. If actuarial adjustments were made properly, of course, this 
would merely be a fiction, as the returns to high-income individuals would be the same regardless 
of when actual benefits are paid. The fear, however, Is not that the lifetime value of the pension 
would be too high, but that Congress would respond to benefits going to higher-income individuals 
by enacting welfare-like means tests. While I believe that an means test for Social Security cash 
benefits is unnecessary as long as there are already means tests Implicit in both the Income tax 


^ Wiliam Graebner, A History of Retirement: The Meaning and Function of an American 
Institution. 1885-1978. New Haven, CT: Yale University Press, 1980. 
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and the Social Security benefit formula, this political justification for an earnings test is inadequate 
given its efficiency and equity costs. In many ways, moreover, this argument turns inward on 
itself. The earnings test, after all, has all the markings of a means test based upon earnings. 

A final argument often used to defend the earnings test is that it enhances progressivity. 
Elimination of the earnings test is usually shown to increase net income mainly for those in 
middle- or upper-middle-income ranges. After all, the test doesn’t even begin to apply until 
someone has earned enough to push himself or herself above the poverty level, and an older 
worker with that amount of earnings typically has other additional sources of income, including 
Social Security itself. 

As applied to the earnings test, the progressivity argument is misconstrued. One could 
also deny businesses deductions for the cost of running a business or subject individuals’ 
dividend income to tax three times; since business deductions and dividend income are more 
concentrated in upper-income groups, the net result would probably be progressive. But it 
wouldn’t make sense because the normal rules for equity require that we treat equally all persons 
with equal ability or need and not distinguish on the basis of arbitrary criteria, such as whether 
their income came from work. Progressivity is no excuse for treating equals unequally. 

Not every program needs to be progressive in every provision for government itself to be 
progressive. There a variety of ways to achieve the same general level of progressivity while 
improving the system’s fairness and efficiency. One could phase in elimination of the OE^nings 
test and simultaneously phase in a slight change in the benefit formula. Congress merely needs 
to request that the Soda! Security actuaries provide them with a slight benefit adjustment that 
would leave the system as a whole roughly revenue-neutral and distributionaiiy neutral. Recent 
estimates suggest that repealing the earnings test would cost about $6 billion per year, with 
perhaps 10 percent of this cost being offset by higher payroll tax revenues. In the longer mn, 
some of the cost would also be offset by reduced delayed retirement credits and larger actuarial 
reductions for early retirement. 

Does the Earnings Test Affect Behavior? 

There is a fair amount of evidence that the existence of a Social Security system-or, more 
generally, growth in retirement assets and income-has over recent decades induced people to 
retire earlier than they otherwise would. Indeed, the labor force participation rates of older men 
have declined dramatically, at the same time that Social Security was covering a growing portion 
of the population and granting increasingly valuable benefits. The availability of private pensions, 
some of which pay retirement benefits even before age 62 (and which often are designed around 
Social Security), also plays an important role. 

in the presence of these fairly strong relationships between greater resources near old age 
and earlier retirement, what is the impact of particular retirement rules of Social Security, such 
as the earnings test, on the retirement decision? Most statistical studies on this question have 
examined behavioral responses to marginal changes in the earnings test or related rules, and 
have typically found only a small impact. In general, they have concluded that retirement 
decisions seem to be determined mainly by other factors, such as total income available in 
retirement. The logic is not hard to understand. Most individuals today retire completely and do 
not even work up to the earnings threshold at which the earnings test begins to apply. Only a 
small percentage of the population (1 1.6 percent in 1991) work past age 65 at all, even though 
the earnings test exempts several thousand dollars’ worth of wages. Given the failure to work 
of many near- and young-elderly even at income levels where no earnings test applies, it is 
usually concluded that the earnings test has only a minor impact on the choice to work. Recent 
reductions in the tax rate implicit in the earnings test also seem to have had little effect on the 
decision not to work. 
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One difficulty with this literature is that it cannot separate out the "social” or "signalling" 
effects sent by the system as a whole from marginal changes in behavior due to marginal 
changes in tax rates. That is, if people tend to react as a group to the signals they detect, then 
their responses may be related more to the signal sent by an earnings test than to the exact 
actuarial value of the net tax implicit in the test, if most of one's cohort of workers retire and take 
up new life styles, one may want to follow them regardless of minor differences in the effective 
tax rates one faces. On top of this, employers may respond by setting retirement ages and 
designing pension plans in ways that follow the signals set by both Social Security retirement 
ages and the apparent penalties in the earnings tests. 

These socialization effects, of course, would occur in response to several signals, not just 
the earnings test. The maintenance of a Normal Retirement Age of 65, for instance, may be a 
principal social signal and the earnings test merely a principal reinforcement. Eliminating the 
earnings test by itself, therefore, might have only a modest effect on tabor supply, especially in 
the initial years. 

The fact that most people do not fully understand the subtleties of Social Security rules 
only reinforces the importance of signals. OASl beneficiaries who work tend to clump 
unnecessarily around the earnings test threshold. The clustering of earnings around the earnings 
limit, by the way, might also be a sign of underreporting of income or cheating-which is often 
easy to accomplish with self-employment earnings, where the taxpayer, rather than a separate 
employer, keeps the books of account. This, of course, does not speak well to the behavioral 
incentives of the earnings test, either 

Repealing the Earnings Test 

Partly because of its ambivalence toward the earnings test. Congress over time has 
continued to chip away at Its application by increasing exempt amounts, lowering benefit reduction 
rates, and introducing the delayed retirement credit. The test now applies to only a minority of 
retirement years-albeit the first years, when the signal is most powerful and most likely to have 
an effect on labor supply decisions. 

Eliminating the earnings test at all ages would probably be the simplest way to reduce 
many of the perverse Incentives In the existing system. It also would simplify greatly the 
administration of the system, since the earnings test is the largest source of errors in benefit 
calculations. Many corrections of benefit amounts are required as earnings change over time, 
and taxpayers are extraordinarily confused about what Is occurring. The delayed retirement credit 
would then become unnecessary in most cases, although it should still be made available to 
those who choose voluntarily to forgo benefits after the Normal Retirement Age. 

As we move toward the 21st century, significant changes may need to occur in the work 
patterns of the near elderly and the young elderly. Society may not desire the ratio of workers 
to beneficiaries to decline so dramatically as now expected. Perhaps even the tendency to define 
old age with the year 65-a "signal” that can be traced back well over a century-will itself be 
called increasingly into question. The rising proportion of jobs in service industries and increasing 
life spans are bound to affect choices. In the end, no one knows for sure how work behavior will 
change in the future, but it seems unrealistic to maintain an earnings test that announces 
somewhat loudly that most people should retire at age 65 or 62 and stay retired. 

Removing the earnings test, by Itself, would probably not have a large impact on behavior. 
In combination with other changes such as increases in the Normal and Early Retirement Ages 
and elimination of the health earnings test (the requirement that Medicare be a secondary payor), 
however, it could eventually have a significant impact on the work patterns and behavior of the 
near-elderly and young-elderly. Such reforms, moreover, could serve as an Important first step 
in a transformation of social attitudes. In the end, however, we’re never going to know until the 
walls start coming down. 
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Chairman BUNNING. Thank you. 

Stephen Moore, please. 

STATEMENT OF STEPHEN MOORE, DIRECTOR OF FISCAL 
POLICY STUDIES, CATO INSTITUTE 

Mr. Moore. Thank you, Mr. Chairman. 

The person who really hit the nail right on the head was you, 
Mr. Christensen, when you said earlier that the impact of the earn- 
ings test is to tax senior citizens like millionaires. The truth of the 
matter is that we tax our senior citizens more than we do million- 
aires. The tax rates, given the tax and Social Security benefits, the 
earnings test and so forth, can get up to 60, 70, even 80 percent. 

I would like to make very quickly five or six quick points. First, 
I a^ee entirely with what Gene Steuerle has just said. The impact 
of tne earnings test and many of our Social Security policies is to 
punish the elderly for work. This is not a side effect. If you look 
at the origins of the Social Security system, these types of penalties 
were intentional. That is, they were intentionally designea to keep 
the elderly out of the work force. 

You go back to the thirties when Social Security was set up. 
What you find is, throughout the testimony, when the Social Secu- 
rity system was being debated, testimony about how the fact that 
one of the benefits of this new Social Security system was that we 
would take the elderly, drive the elderly out of the work force, and 
free up jobs for younger workers. 

In fact, I dug up a quote from one of the first founders or spon- 
sors of the Social Security system. Senator Robert Wagner, who 
said when he was defending the Social Security system in a debate 
on the Senate floor, he said that the impact was that the incentive 
to the retirement of elderly workers will improve efficiency stand- 
ards and make new places for the strong and eager. That is, we 
get the elderly out of the work force and free up spaces for younger 
people. 

That is economic illiteracy. I think we all recognize that today. 

I will make one other quick point about this. I bet most of you 
aren’t aware that the orimnal earnings test was $15. $15. So clear- 
ly they didn’t want people who are over the age of 65 to be work- 
ing. 

Second of all, that policy of driving the elderly out of the work 
force has worked. It has worked in spades. If you look at my testi- 
mony and you look at the table that I have produced at the end, 
what you find is that when you look at the percentage of men aged 
55 to 70 in retirement, what we have seen over the last 35 years 
has been a studied increase in the number of people retiring at ear- 
lier and earlier ages. Now, this is a very strange thing because over 
the same period people are living longer and longer. 

So what we have today is now a system where people are living 
on Social Security, the average person, for up to 18 to 20 years, 
when you look at life expectancy, when people reach the age of 65. 

The third point that I would make is that that policy simply is 
no longer affordable. In the thirties, that policy of getting the elder- 
ly out of the work force might have been something we can afford. 
Now we can’t. By the year 2030 the Social Security Administration 
predicts there will be two people working for every retired person. 
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If you go even further into the future, like 2050, they are projecting 
one and a half workers per every retired person. No economy can 
prosper under those conditions. 

The fourth point that I would make is that even if the static 
analysis of the cost of this that we have been talking about earlier 
today is correct, and I agree with Dr. Groodman that it is not cor- 
rect, this will probably pay for itself. But let’s assume that it will 
not pay for itself. The truth of the matter here is that there are 
very manv ways that you can pay for this. 

First of all, I agree entirely that we have to raise the retirement 
age. We have to phase in more quickly the increase in retirement 
age. This is something, by the wav, you should do in any case. It 
is good policy and fair policy. So this is a good excuse to do some- 
thing you want to do in any case. 

Second of all, I would look at doing something about increasing 
the penalties for early retirement. Sixty-two is too early for people 
to be retiring, especially when we are looking at people at age 62 
who are living to ages 82, 83, 84. That is simply too long of a pe- 
riod for people to be collecting government benefits. 

The fifth point that I would make is that in addition to raising 
the income threshold of association security earnings test as you 
have proposed, Mr. Chairman, I would suggest that you change the 
ratio that is now $3 of Social Security for every $1 — let me get this 
correctly. You lose $1 of benefits for every $3 of earnings. 1 would 
make that $1 lost earnings for every $5 of earnings. 

By the way. Secretary Bentsen, Lloyd Bentsen proposed some- 
thing very close to this when he was the chairman of the Finance 
Committee back in the late eighties. So certainly this new Congress 
can be at least as bold as Bill Clinton’s former Treasury Secretary. 

The final point that I will make is that I think that the change 
that many people are making — the point that this is fiscally irre- 
sponsible and this is a spending program. I will make the case 
there is no group in Washington, D.C., that is more hawkish on the 
deficit than the CATO Institute, that is more hawkish on reducing 
government spending. 

The reason we are in favor of what you are trying to do, Mr. 
Chairman, is that we believe this is simply an unfair policy, that 
it will not increase government benefits, but rather it will increase 
tax payments and it will increase work. 

Thank you. 

[The prepared statement and attachment follow:] 
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TESTIMONY OF STEPHEN MOORE 
THE CATO INSTITUTE 

Mr. Chairman, I am honored to have the opportunity to 
discuss the issue of reforming the Social Security earnings test. 

The Social Security earnings test provision is anti -work, 
anti-senior citizen, and anti-tax fairness. The earnings test 
should not be reformed; it should be repealed. Its major effect 
is to impose punitive tax rates on senior citizens thus driving 
them out of the labor force altogether, or to reduce their hours 
worked . 

If the Social Security earnings test cannot be repealed, 
then we should minimize the damage of this policy by raising the 
income threshold as in the Republican contract, and by lowering 
the amount of lost benefits for each dollar earned. Currently, 
the earnings test leads to a 33 cents in lost benefits for each 
additional dollar earned; that should be lowered to 20 cents. 

Given the trend of an aging workforce in America, such anti- 
work policies are becoming increasingly economically 
unaffordable. Indeed, although reforms in the Social Security 
earnings test are opposed by some on the grounds that these tax 
changes would injure the financial status of the Social Security 
system, the truth is that unless ways are found to keep healthy 
and productive senior citizens in the workforce and off of this 
and other benefit programs. Social Security will be financially 
insolvent when the baby boom generation reaches retirement age. 

In any case, even if one assumes that the Congressional Budget 
Office static scoring is correct- -which I believe it is not- -and 
the GOP earnings test provision loses $7 billion over five years, 
that could be paid for easily with reforms in Social Security 
that must be made in any case . 

One of the most troubling economic trends in America is that 
American workers have been retiring from the labor force at 
earlier and earlier ages. This trend has occurred over the past 
30 years and is shown in the attached Table 1. It shows that in 
1963 only 20 percent of American men aged 62 or over were 
retired; today that percentage is nearly 50 percent. At age 65, 
less than half of American men were retired in 1963, today, 
three-quarters of all men are retired. 

It is true that these earlier retirement ages are in part a 
function of an increasingly wealthy society where individual 
workers with higher living standards begin to prefer more leisure 
over more work. The trend is also a function of private pension 
policies and private sector retirement rules. But there is no 
question that Social Security has played a substantial role in 
encouraging retirement from the workforce. The big spikes in 
retirement by age occur when people reach of 62, i.e. when they 
become eligible for early retirement under Social Security, and 
at age 65, when they become eligible for full benefits under 
Social Security. 

One reason this trend is troubling from an economic 
standpoint is that over this same time period, life expectancy 
has risen substantially. In 1960 life expectancy was 70. Today, 
it is 76. Life expectancy could easily reach 80 over the next 
thirty years. Moreover, life expectancy for those who reach the 
age of 65 today, is about 83. In other words, the average person 
who goes on Social Security collects government benefits for 18 - 
20 years. 

* 

This combination of earlier retirement, longer life spans, 
and the aging of the baby boom cohort, is leading America head-on 
toward a financial trainwreck of spectacular proportions. The 
ratio of workers to retirees in America has dropped from 15 to 1 
in 1950; to 3 to 1 today; to 2 to 1 by 2025. (See Table 2) No 
nation can prosper under such demographic conditions. The wagon 
will become too heavy to pull. To the extent we can adopt 
policies that can entice healthy and productive senior citizens 
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to prolong their work years, we in a sense take that person out 
of the wagon and create an additional hand to help pull . 

Skeptics of repealing or reforming the earnings test contend 
that the current policy does not deter senior citizens from 
working. Evidence from tax rate reductions in the 1960s and 
1980s suggest otherwise. Both the Kennedy and Reagan supply side 
tax rate reductions had a significantly positive impact on work 
effort. Much of the literature on this subject is covered in 
Larry Lindsey's book The Growth Experiment . What is especially 
interesting and relevant about the economic literature on labor 
market responses to changes in tax rates is that it is women and 
the elderly who are among the most responsive to changes in tax 
policy . 


* An Urban Institute study by Robert Haveman found that 
"persons 62 and over" had "high responsiveness to changes in work 
incentives" after the Reagan tax cuts. (See: Robert Haveman, 

"How Much Have the Reagan Administration's Tax and Spending 
Policies Increased Work Effort?" in Charles L. Hulten and Isabel 
Sawhill, The Legacy of Reaganomics . Urban Institute, 1984) 

* A Brookings Institute study on retirement and earnings 
data from 1969-79 concluded: "The elimination of the [earnings] 
test is estimated to raise the work effort of average retirees 
over age 62 by 30 to 40 percent." (See: Gary Burtless and Robert 
A. Moffitt, "The Effect of Social Security Benefits on the Labor 
Supply of the Aged, " in Henry Aaron and Gary Burtless, Retirement 
and Economic Behavior . Brookings Institution, 1984) 

* Economists Stanley Masters and Irwin Garfinkel find that 
the elderly's work patterns are influenced by government benefit 
levels. (See: Stanley Masters and Irwin Garfinkel, Estimatincr 
the Labor Supply of Income Maintenance Programs . New York, 
Academic Press, 1977) 

Perhaps the most compelling evidence that senior citizens' 
work effort changes in response to Social Security policies is 
that this was one of the intentions of the program in the first 
place. An explicit goal of Social Security when it was 
originally conceived by Franklin Roosevelt in the early 1930s was 
to drive the elderly out of the workforce. Social Security was 
passed in 1935 during an era of high unemployment and widespread 
Keynesian economic illiteracy in Washington where policymakers 
believed that the way to create more jobs and prosperity was to 
have less people working. Senator Robert Wagner, the original 
chief sponsor of the Social Security Act advised his colleagues 
to voter the bill because "the incentive to the retirement of 
elderly workers will improve efficiency standards, [and] make new 
places for the strong and the eager." 

The Social Security earnings test was invented to serve as a 
financial punishment to senior citizens who chose to continue to 
work beyond the age of 65 rather than freeing up jobs for younger 
workers. The very first income limit was set at $15 per year. 

The United States can no longer afford policies based on 
economic illiteracy. Today, we need to adopt policies that 
encourage senior citizens to work, or at least, which do not push 
them involuntarily into retirement. And we need to do so with a 
sense of urgency. Along these lines. Congress should: 

1) Allow workers to gradually opt-out of Social Security 
through a Super- IRA approach and corresponding reduction in 
payroll taxes. This would allow workers to manage their 
retirement earnings and pensions to match their individual 
choices . 

2) Gradually raise the retirement age and early retirement 
age for Social Security by four months per year until early 
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retirement age reaches 66 and normal retirement 70. 

3) Reduce benefits for those choosing early retirement. 

4) Repeal the 1993 increase in the tax on Social Security 
benefits ; 

5) Alter the delayed retirement credit to encourage later 
retirement and allow the credit to be expanded past the age of 
70; 


6) Repeal the earnings test. 

Even if the earnings test cannot be repealed, the reform 
proposed in the Republican contract is not, in my opinion, the 
best way to reform this onerous law. Rather than, or in addition 
to, raising the income threshold, the best way to reduce the 
perverse incentives of the Social Security earnings test would be 
to reduce its marginal impact on all working- -or potentially 
working- -senior citizens. This could be accomplished by changing 
the income test formula. Currently, that formula is $1 of lost 
benefits for every $3 of earnings. This should be changed to $1 
of lost benefits for every $5 of earnings. This reduces the 
increased marginal tax rate on senior citizens as a result of the 
earnings test from 33 to 20 percent. 

In 1989 then-Senator Lloyd Bentsen proposed changing the 
formula to $1 of lost benefit for every $4 of earnings. 

Certainly this new reformist Congress can be at least as bold as 
Bill Clinton's first Treasury Secretary. 

Paying for these changes should not deter immediate action. 
The earnings test changes under consideration could be paid for 
by raising of the retirement age by four months per year as 
recommended above. This is a change that Congress should do as a 
matter of essential Social Security reform in any case. 

The elderly have been called the people that the supply side 
revolution forgot. Today, we impose unfair- -even punitive- -tax 
rates on our senior citizens today to discourage them from, 
working. The earnings test is particularly offensive because it 
is only a tax on work- -not on unearned income. When all of the 
existing federal and state income taxes are combined with the 
special earnings taxes imposed on the elderly today, marginal tax 
rates for these Am.ericans often reach 60, 70 and even 80 percent. 
Once upon a time, the nation could afford such eccnom.ic folly. 
That time has long passed. 
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TABLE 1 


Percentage of Men Aged 55-70 in Retirement' 



1963 

1970 

1985 

60 

12 

16 

29 

61 

16 

19 

34 

62 

20 

26 

49 

63 

24 

31 

55 

64 

28 

36 

58 

65 

46 

50 

70 

66 

57 

55 

74 

67 

61 

61 

76 

68 

67 

62 

80 

69 

67 

66 

80 

70 

73 

70 

84 

Source : 

Rita 

Ricardo- Campbell 

and Edward P. Lazear, X 

Contemoorarv 

Retirement (Stanford: Hoover Institution 


Based on Bureau of Labor Statistics data. 


ssues in 
, 1989. 


TABLE 2 

The Growing Dependency Crisis of Social Security 

Workers Per Social Security Recipient 


1950 16 
1993 3 
2025 est. 2 
2040 est. 1.8 
2070 est. 1.3 


Source: Social Security Trustees Report, 1993. 
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Chairman BuNNiNG. Ms. Hardy. 

STATEMENT OF DORCAS HARDY, PRESmENT, DORCAS R. 

HARDY & ASSOCIATES 

Ms. Hardy. Thank you, Mr. Chairman. 

I am pleased to be oefore you once again to address the issue of 
the Social Security earnings test. The subcommittee is aware of my 
long-standing advocacy of the elimination of the earnings test be- 
cause I believe it is an unfair penalty and not, as its name implies, 
a fair test. The Contract With America Senior Citizens’ Equity Act, 
which gradually raises the limit, is an opportunity to bring tax re- 
lief to working older Americans and to end the government policy 
of age discrimination. 

It has my very strong support. I would also at this point like to 
extend, for the record, my admiration of Mr. Hastert’s tenacity and 
leadership on this issue over many years. 

I have submitted long testimony for the record. But I would like 
to highlight iust a few things that are in agreement with most of 
the people who have spoken here today. 

The earnings test does create inequities. High marginal tax rates 
and the gray underground economy, as referred to by the Retail 
Federation, are only two areas. I believe there are a lot of seniors 
working for cash and not reporting their earnings, primarily be- 
cause of the earnings test which drives them into the underground 
economy. 

Other reasons why we should be eliminating the earnings test 
are noted in my written testimony. 

I appreciate that you are concerned about the purported cost of 
this proposal, estimated at $6 billion. There are several methods 
you could use to develop offsets. One is to increase the delayed re- 
tirement credit faster, not phase it in, as currently scheduled. 

Second is to consider excluding benefit recomputations. In other 
words, if you take your benefit and you want to work, you do not 
receive any recomputations based on additional work. You would 
not have your benefit increased just because you worked longer. 

Some say this idea is somewhat harsh; however, I believe it 
would be fair. 

Third, you could save up to $2 billion annually if the Social Secu- 
rity Administration focused on decreasing or eliminating overpay- 
ments. The fact is that SSA is not accurate in a lot of its benefit 
payments. I am sure there are other offsets that people have come 
up with; I do think it is doable. 

In conclusion, I talk to a lot of senior citizens around the country, 
and they all say that the earnings test is onerous. You heard a lot 
of that in several comments today. The earnings test is confusing 
and it is unfair., Many beneficiaries need the additional income the 
employment provides; they enjoy the challenges and the stimula- 
tion, and they do want to work and be good participants in the 
labor force. 

I think the earnings test sends the wrong message to seniors in 
terms of a policy. Gene Steuerle pointed out the bigger picture with 
regard to Social Security and future needed reform. 

When you bemn discussion of Social Security’s long-term financ- 
ing, I certainly hope it will emphasize senior self-reliance, savings 
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incentives, and lower payroll taxes hopefully for the future work- 
ers. 

The September 1994 hearings began to address some of these 
concerns. I hope you will continue in that vein, perhaps integrating 
much of the earnings test discussion. I am hopeful, as I always 
have been, that this subcommittee will support equity for senior 
citizens and continue to move toward modification to a $30,000 
earnings test for seniors. 

Thank you very much. 

[The prepared statement follows:] 
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Testimony of Dorcas R. Hardy 
Before the 

Committee on Ways and Means 
Subcommittee on Social Security 
U.S. House of Representatives 

January 9, 1995 


Mr. Chairman, Mr. Jacobs, and Members of the Subcommittee, I am pleased to appear 
before this Subcommittee once again to address the familiar issue of the Social Security 
Earnings Test. This Subcommittee is aware of my longstanding advocacy of the elimination of 
the Social Security Earnings Test because I believe it is an unfair penalty and, not as its name 
implies, a fair test. 

The Contract With America Senior Citizens Equity Act which gradually raises the 
earnings limit to $30,000 is an opportunity to bring tax relief to working older Americans and 
end the government policy of age discrimination. It has my strong support. 

The earnings test mandates a reduction in Old Age and Survivors Insurance (OASI) 
payments for beneficiaries who continue to work and earn more than a set amount of annual 
wage-based income. It imposes a penalty on older Americans who choose to keep actively 
participating in the work force. The earnings test also provides strong disincentives to many 
other senior citizens to work longer hours, seek higher paying employment, or even hold any 
job at all. 

Although many provisions of the Social Security program have been substantially revised 
and expanded over recent decades, the basic structure of the earnings test has remained largely 
unchanged since it was created in 1939. 

One of the original objectives of Social Security, enacted during the Depression era, was 
to encourage older Americans to quit work and open job opportunities to younger workers. 
Today, however, economic and demographic conditions are vastly different. Potential labor 
shortages exist in many areas. Retirees face rising living costs and longer life spans, necessitating 
a greater need for income over a longer period of time. The needs of toda/s retirees and the 
nation’s work force, as well as simple fairness, demand an end to the test’s outdated existence. 

According to current law, Social Security benefits of retirees between the ages of 65 and 
69 are reduced $1 for every $3 earned above the annual limit of $11,280. Earnings test 
deductions are in addition to FICA payroll taxes. With the additional cost of paying other 
federal, state and local taxes, the net income for an older worker is likely to be less than 50% 
of gross earnings. 

As Aldona Robbins, Vice President of Fiscal Associates has noted: The earnings test 
imposes extremely hi^ marginal tax rates on income from work: 40% to 80%, clearly a 
disincentive to work."^ Rep. Dennis Hastert (R.-IL.), the leading proponent of earnings test 
repeal, adds: "Senior citizens are paying more than a 56% marginal tax rate, nearly twice the 
rate millionaires pay. Because of the Earnings Test, sem'ors are being forced out of the 
workforce and into the rocking chair."^ 


^ "Paying People Not To Work: The Economic Cost of the Social Security Retirement 
Earnings limit" by Aldona and Gary Robbins for The Institute for Policy Innovation and the 
National Center for Policy Analysis, Dallas, TX, September, 1989. 

^ Comments of Rep. Hastert at Freedom to Work rally, U.S. Capitol, May 16, 1990 and 
on the floor of the U.S, House of Representatives, 138 Cong. Rec . H2587, April 9, 1992. 

Honorable Dorcas R. Hardy, former U.S. Commissioner of Social Security (1986-1989) and 
President, Dorcas R. Hardy & Associates, 703/972-1552. 
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Nearly 2 mUlion senior citizens are subject to the earnings test. It is estimated that at 
least 750,000 workers over age 65, plus those who hold their earnings at or just below the 
annual limit, would benefit from elimination of the earnings test^ Seniors who have been 
unable to accumulate savings and have little or no pension income would be helped the most. 

The arguments for ending this work barrier are logical, timely and persuasive. Such action 
would benefit older Americans immediately, and through generation of both capital and labor 
over the long term, the economy as a whole. It would: 

* Remove a major work disincentive for beneficiaries. The marginal tax rate on 
extra earnings can be as high as 80%. 

* Give seniors greater freedom in choosing whether to continue to work to augment 
Social Security benefits and increase total income. This is especially important to low and 
middle income individuals whose financial resources are limited. 

* Make continued use of the knowledge, experience and dependability of older 
workers to offset the nation’s shrinking labor supply. 

* Eliminate the "gray underground economy" which is fueled by seniors who are 
now paid in cash. 

* Treat all income uniformly, whether earned from wages or investments. 

* Make the Social Security program easier to understand and less costly to 
administer. Today, administration of the earnings test costs more than $75 million and is 
responsible for more than half of the overpayments to beneficiaries. 

* Make the system fairer for older Americans. 

Support for elimination of the earnings test comes from several quarters. First, the 
current beneficiaries themselves. According to a 1991 survey of the membership of the 
American Association of Retired Persons, 85% wanted to at least increase the annual earnings 
limits. 


Beneficiaries are not the only advocates of earnings limit reform. The business 
community has been very outspoken because it needs experienced, productive and loyal workers. 
According to Samuel K. Mitchell of the Chicago Association of Commerce and Industry, the 
earnings test is a "federal policy dinosaur" that has outlived its usefulness.^ 

The nation’s pool of available labor is growing more slowly as fewer young people enter 
the labor force. Economists agree that this trend will continue and the business community will 
need to rely more heavily on the knowledge and skills of older workers. In particular, companies 
in the service, retailing, travel and health care industries find retired workers to be especially 
valuable additions to their work forces. 

For example, a 1992 study of employment at Travelers Insurance, Days Inn, and a British 
hardware chain found that: 

Older workers can be trained to operate sophisticated computer 
software in the same time as younger workers: two weeks. 

Older workers stay on the job much longer than younger workers - 
- an average of three years compared to one year. This results in 
average training and recruiting costs per hire of $618 for older 
workers, compared to $1742 for younger workers. 


^ See Stephen J. Entin, "Iron Threads Amongst the Gold," IRET Byline no. 104 
(Institute for Research on the Economics of Taxation), June 24, 1992. 

^ Testimony of Samuel K. Mitchell before the House Ways and Means Subcommittee 
on Social Security, May 23, 1991. 
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Older workers are better sales people than younger workers. They 
generate additional revenue by baking more reservations than 
younger workers, although they take longer to handle each call 
than the reservations center.^ 

According to Workforce 2000. a U.S. Department of Labor study of future employment 
trends, "A combination of older, more stable, and better-educated workers, and higher rates of 
investment [would] support projected doubling of output per worker in the 1990s, from 0.7 
percent per year to \ 5 %!^ And by the year 2000, the average age of the population and the 
workforce will rise, with the number of young workers decreasing by almost 8%. Companies that 
have grown by adding large number of flexible, lower-paid workers will find such workers in 
short supply....^ 

Despite the importance of a flexible workforce, our current national policies regarding 
pensions and Social Security inhibit workers from changing jobs, discourage employers from 
hiring older workers, and through the earnings test, make it extremely difficult for older workers 
to remain gainfully employed. 

The greatest deterrent to change is the fear that elimination would add to the federal 
budget deficit. However, the most authoritative study of this issue by Gaiy and Aldona Robbins 
of the National Center for Poli<y Analysis, concludes that the elimination would boost federal 
revenue: 


The federal government would be obligated to pay an additional 
$4.8 billion in Social Security benefits on earnings after retirement, 
but it would collect $4.1 billion in additional taxes on a $103 billion 
increase in income from wages and $0.8 billion in additional taxes 
on a $5.1 billion increase in capital income. The result would be a 
$140 million net increase in federal revenue. ® 

The Congressional Budget Office (CBO) disagrees. Though some retirees might increase 
their hours as a result of eliminating the earnings test, CBO finds no data to support large-scale 
reentry of individuals into the work force. This view is based on the finding that there were no 
significant behavior changes when the earnings test was fiberalized in the 1970s as well as the 
fact that more than 50% of new Social Security beneficiaries elect Social Security benefits as 
soon as they are eligible (age 62) even though the amounts are reduced. 

With a changing environment and retirees’ need for income for a much longer period 
of time, it is not likely that behavior of 20 years ago can be considered comparable. Moreover, 
unlike the Robbins’ study, CBO research is based on static analysis. However, employment 
choices and the decision to retire are made in a veiy dynamic, not a static, environment. 

Even CBO acknowledges that the earnings test is only one of many factors that 
determines work effort. Other factors include the level of Social Security and pension benefits, 
spousal employment, the availability of suitable work and the health of the worker and his 
family. According to Helen Dennis, a national specialist in aging, employment and retirement, 
"Just as the removal of the mandatory retirement age provided additional options to workers. 


^ Americans Over 55 At Work, Commonwealth Fund, New York, Spring, 1992. 

^ Johnston, William B., Workforce 2000: Work and Workers for the 21st Century. 
Hudson Institute, Indianapolis, Indiana, 1987. p. xix. 

^Ibid. 

® Aldona and Gaiy Robbins, "Paying People Not to Work: The Economic Cost of the 
Social Security Retirement Earnings Limit" for The Institute for Policy Innovation and the 
National Center for Policy Analysis, Dallas, TX, September, 1989. 
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SO would the elimination (or significant increase) of the retirement earnings test provide more 
choice for the potential retiree."^ 

According to recent estimates, the cost of the Senior Citizens Equity Act, over the next 
5 years is $6.8 Billion. Two suggestions have consistently been made to finance any changes: 

1. Accelerate gradual increases in the delayed retirement credit to an 8% annual rate. 
(The credit is the additional percentage benefit that a retiree receives for delaying receipt of 
a benefit beyond normal retirement age, currently age 65.) Under present law, benefit payments 
were increased in value by 4 percent in 1993 for each year that retirement was delayed. The 
annual rate for the credit is scheduled to rise an additional 0.5 percent every two years until it 
reaches "an actuarially fair" rate of 8% by 2009.'® Proposals to speed up the increase in the 
delayed retirement credit would provide short-term savings because more workers would delay 
retirement in order to receive higher benefits. 

2. Exclusion of benefit recomputations once a beneficiary has elected to receive a 
retirement benefit. Currently, all earnings subject to Social Security taxes are considered in 
computing and recomputing benefits. This idea would move Social Security more toward an 
annuity, in that eligible beneficiaries (between 65 and 70) could receive Social Security payments 
and participate to various degrees in the work force (up to a higher ceiling) without any penalty. 
However, if they elected to receive a retirement benefit, they would forfeit credit for the Social 
Security-taxed earnings in that year and subsequent ones. They would no longer have their 
benefits recomputed annually, although they would still receive annual cost-of-living adjustments. 

Another source of revenue is the nearly $2 billion in incorrect benefit payments which 
could be captured by the Social Security Administration if emphasis were placed on recovery 
of overpayments or more appropriately, through more effective technology, not causing the 
overpayments initially. A serious effort to annually decrease overpayments by 50% would result 
in savings of nearly $5 billion. 

Additionally, I firmly believe that the increased economic activity and decreased gray 
underground economy will substantially offset the suggested cost estimates. 

As I continue to speak with senior citizens throughout the country, they concur that the 
earnings test is onerous, confusing and unfair. Many senior citizens need the additional income 
that employment provides. They enjoy the challenges and stimulation which employment offers. 
They want to work, they are needed in the labor force and they are good workers. 

As I have been in the past, I am ever hopeful that this Committee will support equity 
for all our senior citizens and substantially modify the Earnings test through passage of the 
Senior Citizens Equity Act. Thank you for the opportunity to appear before you today. 


^ Conversation with Helen Dennis, University of Southern California Leonard Davis 
’ School of Gerontology, June 1992 

Although the delayed retirement credit may be sufficient by 2009 to negate most of 
the disincentive effects of the earnings test, it will remain too small during the intervening 
years to make up, over an average retirement, for the loss of benefits that were not claimed. 
Thus, the earnings test will still penalize older Americans who are eligible for retirement 
over the next 15 years. See Stephen J. Entin, "Iron Threads Amongst the Gold." 
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Chairman BUNNING. Mr. Jacobs. 

Mr. Jacobs. No questions. 

Chairman Bunning. Mr. Johnson. 

Mr. Payne. 

Mr. Payne. Thank you, Mr. Chairman. 

Just one question having to do with the delayed retirement ques- 
tion, the first item that you mentioned. Could you explain a little 
more how that works and how in fact that assists in terms of the 
balance in the Social Security trust fund? 

Ms. Hardy. Currently, the longer you decide not to take your So- 
cial Security benefit after becoming eligible, the larger your benefit 
will be. This year it is a 4-percent delayed retirement credit, after 
the age of 65. So if you were supposed to receive $100 a month, 
you would receive 4 percent each year after that. 

There are short-term savings to the Social Security trust fund, 
because an individual waits longer to receive a check. 

Mr. Payne. So in the adjustments you alluded to, it would be a 
smaller amount in any year that you would be earning if you wait- 
ed 1 year? Is that 

Ms. Hardy. The earnings test and the delayed retirement credit 
are not related to each other. The delayed retirement credit applies 
only to those who decide not to receive a benefit. That person can 
continue to work as much as he/she wants and take the Social Se- 
curity benefit later, and I receive 4 percent more per year than he 
would have gotten at normal retirement age, at age 65. 

Mr. Steuerle. This is a perfect example of how the confusion in 
this system has effects none of us even want. Eventually the de- 
layed retirement credit was desired so that if you are a private 
insurance company, it would provide a complete offset. That is why 
the Social Security Administration tells you the changes don’t real- 
ly have a big impact, because eventually the delayed retirement 
credit cost offsets what we pick up from the earnings test. 

But the problem is that is not how senior citizens view this. They 
say, ‘T have got to stop this work. This is a 33-percent tax rate, 
I can’t afford it.” They are misinterpreting what they are getting 
because they don’t imderstand the offset. That is worse than a tax 
where at least the government is getting something out of it. 

Here is a tax where the government doesn’t get anything out of 
it. The result is that older Americans, senior citizens, feel like this 
Government is basically telling them they just cannot work. 

As we mentioned several times, the administrative costs to the 
Social Security system — and Commissioner Hardy can comment on 
this also — are quite large because these are the sources of a lot of 
confusion in benefit computation. 

Just imagine if you had to go in technically every month and re- 
port what you think your earnings were. Suppose you are self-em- 
ployed and you are guessing; at the end of the year you have to 
go back and adjust the calculation. Social Security has to adjust it, 
and you have papers going back and forth. This is all caused by 
the very complicated system of having an earnings test. 

Mr. Payne. One more question that has to do with the retire- 
ment age. Both you and Dr. Steuerle said that independent of the 
outcome of this hearing and the legislation, that something ought 
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to be done about the retirement age. Could you comment just brief- 
ly on that and what you think ou^t to be done? 

Mr. Moore. Our proposal is to, bemnning in 1996, raise the re- 
tirement by 3 months per year until the retirement age reaches the 
age of 70. We also agree with something you did talk about earlier, 
a proposal Steve Entin talked about, where you index the benefit 
formula to prices rather than wages. We think that is something 
very important to do as well. 

Mr. Steuerle. Mr. Pa 3 me, earlier in 1994 I completed a book on 
Social Security where I tried to examine a broad range of reforms 
in Social Security aimed mainly at getting at the lower deficit. I 
ar^ed this is not a liberal or conservative issue; this is an issue 
of naving to bring the system into balance. What I tried to do was 
argue that one wants to think about what changes are appropriate 
and which ones are inappropriate. 

The current budget accounting system in Social Security encour- 
ages the short-run changes like increasing tax rates. Increasing the 
retirement age doesn’t snow up in the budget window, but over the 
long term is probably the more appropriate response. Things like 
cutting back on the COLA — the price index hits the oldest and the 
veiy poorest of the elderly who often can’t afford it. Increasing the 
retirement age impacts the younger and much better off of the el- 
derly and also takes into account the fact that we have been sup- 
porting so many years of retirement. For a couple retiring at 62 
today, their insurance payments — ^their pension will last 25 years. 
That is a long time to be paying out benefits. 

That is why the cost to the system can be very high even when 
annual benefits don’t look to be that high. The reason I tend to 
favor increasing the retirement age, is its effects impact the young- 
er, richer eldem and does it in a way that I think would be fair. 

Mr. Moore. One thing you should know about that is when you 
look at when Social Security was put in place in the thirties, if we 
had indexed the retirement age to the increase in life expectancy, 
it would be about 75 or 76. 

Ms. Hardy. The normal retirement age today would be 72 versus 
65 in the beginning. However, I suggest to tnis subcommittee an 
even more dramatic increase in the retirement age: all those born 
in 1946 would be eligible at age 66; in 1947, age 67, until reaching 
age 70 or 72. Such a reform would allow the younger baby boomers 
to have enough time to plan ahead and increase their retirement 
age faster than in current law. 

Chairman BUNNING. Thank you very much, panel. We appreciate 
your interest. 

If the last panel will please step forward. 

Arthur Flemming, former Secretary of Health, Education and 
Welfare; Jake Hansen, director of the Seniors Coalition; Priscilla 
Rogers from the Kentucky Department of the Blind; and Betty 
Niceley from the National Federation of the Blind of Kentucky. Ac- 
companying them is James Gashel, director of Governmental Af- 
fairs of the National Federation of the Blind. And finally, Martha 
McSteen, president of the National Committee to Preserve Social 
Security and Medicare. 

We welcome each of you and to my fellow Kentuckians who had 
traveled so far to share testimony with us today. 
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Dr. Flemming, you may begin, please. 

STATEMENT OF ARTHUR S. FLEMMING, CHAIR, SAVE OUR 

SECURITY COALITION; FORMER SECRETARY, U.S. 

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE 

Mr. Flemming. Thank you, Mr. Chairman. 

I appreciate the opportunity of testifying before the Subcommit- 
tee on Social Security on the subject of the retirement earnings tax. 
I won’t attempt to review the proposal that is before you but simply 
say the principal item advanced for this proposal is that it would 
increase the incentive for Social Security beneficiaries to be em- 
ployed in part-time or full-time work. 

In evaluating that proposal from this point of view, we should 
recognize that if a Social Security beneficiary goes to work, he 
takes home the income received from work plus the income re- 
ceived from his reduced Social Security benefits. Also, imder 
present law as has been brought out in previous testimony, the 
beneficiary who returns to the work force is entitled to delayed re- 
tirement credits, which increase the worker’s retirement benefit for 
each month that benefits are fully withheld. 

The delayed retirement credit is currently 4V2 percent per year. 
The delayed retirement percentage will increase by a half a per- 
centage point every 2 years until it reaches 8 percent per year by 
2000. Social Security analysts state that the adoption of the pro- 
posal now before the committee will mean that by the year 2000, 
approximately 600,000 families will receive additional benefits 
after taxes. 

Under this proposal, the upper 50 percent of earner families 
would receive 75 percent of the increase in benefits after taxes. 
Low income families would receive little benefit if this proposal be- 
comes law. This is because their earnings are already below the 
present exempt amount or their earnings are so little above the ex- 
empt amount that they would receive very limited gains from rais- 
ing the exempt amount. 

According to our preliminary Congressional Budget Office esti- 
mate, the Contract With America proposal would call for an in- 
crease in spending over a 6-year period of $7.2 billion, and accord- 
ing to Social Security Administration estimates, the increase in 
spending over a 10-year period would be approximately $15 mil- 
lion. 

As a long-time advocate of doing everything possible to maintain 
the integrity of our Social Security provision, I believe in the propo- 
sition in the Budget Act that states there is a point of order against 
any Social Security le^slation which is not financed thro^h cuts 
in other Social Security benefits or increases in Social Security 
taxes. 

I have read that some are recommending the change in the re- 
tirement test would pay for it by freezing the present delayed re- 
tirement credit figure of 4V2 percent per year, thus preventing it 
from rising to a percent — 8 percent by 2008. Others are rec- 
ommending cuts in Medicare, which is an integral part of the So- 
cial Security system. 

I am a CTeat believer in providing as many incentives for work 
for older Americans and persons with disabilities as we can and 
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eliminating disincentives. I believe that permitting the delayed re- 
tirement credit to become fully effective, along with the present re- 
quirement for the retirement test, would be a better incentive for 
work than if we should freeze the delayed retirement credit at its 
present fi^re. I would be unalterably opposed from the standpoint 
of the wdfare of older persons and persons with disabilities to 
weakening Medicare by using Medicare funds to pay for any ad- 
justments in the earnings test. 

Furthermore, I believe that if we depart from the position of the 
Budget Act relative to financing of the Social Security system, in- 
cluding Medicare, we could open a Pandora’s box and undermine 
confidence in the entire Social Security system. 

Thank you. 

Chairman BUNNING. Thank you. Dr. Flemming. 

[The prepared statement follows:] 
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STATEMENT OF ARTHUR S. FLEMMING 
FORMER SECRETARY OF HEALTH, EDUCATION AND WELFARE 
CHAIR, SAVE OUR SECURITY COALITION (SOS) 

I . Introduction 

A. I appreciate the opportunity of testifying before the 
Subcommittee on Social Security on the subject of the retirement 
earnings test. 

B. The proposal before this subcommittee is to increase the 
tax exempt cimount from its present level of $11,280, in stages 

beginning in 1996, to $30,000 in the year 2000 with the 

understanding that the amount would be increased automatically 
thereafter based on the increase in average wages and that 
withholding rate would remain at $1 for $3 for beneficiaries age 65 
to 69. 

II. Body 

A. The principal argument advanced for this proposal is that 
it would increase the incentive for Social Security beneficiaries 
to be employed in part-time or full-time work. 

1. In evaluating the proposal from this point of view we 
should recognize that if a Social Security beneficiary goes to work 
he takes home the income received from work plus the income 
received from his reduced Social Security benefits. 

2. Also under present law, the beneficiary who returns to the 
work force is entitled to Delayed Retirement Credits which increase 
the worker's retirement benefit for each month that benefits are 
fully withheld. 

a. The Delayed Retirement Credit is currently 4 1/2 percent 
per year. 


b. The Delayed Retirement Credit percentage will increase by 
a 1/2 percentage point every two years until it reaches 8 percent 
per year by 2008. 

B. Social Security analysts state that the adoption of the 
proposal now before the committee will mean that by the year 2000 
approximately 600,000 families would receive additional benefits 
after taxes. 

1. Under this proposal, the upper 50 percent of earner 
families would receive 75 percent of the increase in benefits after 
taxes. 


2. Low income families would receive little benefit if this 
proposal became law. 
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3. This is because their earnings are already below the 
present exempt amount or their earnings are so little above the 
exempt amount that they would receive very limited gains from 
raising the exempt amount. 

C. According to a preliminary Congressional Budget Office 
estimate, the Contract with America proposal would call for an 
increase in spending over a six year period of $7.2 billion; and 
according to a Social Security Administration estimate the increase 
in spending over a ten year period would be approximately $15 
billion. 


D. As a longtime advocate of doing everything possible to 
maintain the integrity of our Social Security system, I believe in 
the provision in the Budget Act that states there is a point-of- 
order against any Social Security legislation which is not financed 
through cuts in other Social Security benefits or increases in 
Social Security taxes. 

1. I have read that some who are recommending the change in 
the retirement test would pay for it by freezing the present 
Delayed Retirement Credit figure of 4 1/2 percent per year thus 
preventing it from rising to 8 percent by 2008. 

2. Others are recommending cuts in Medicare, which is an 
integral part of the Social Security system. 


III. Conclusion 

A. I am a great believer in providing as many incentives for 
work for older Americans and persons with disabilities as we can 
and eliminating disincentives. 

B. I believe that permitting the Delayed Retirement Credit to 
become fully effective along with the present requirement for the 
retirement test would be a better incentive for work than if we 
should freeze the Delayed Retirement Credit at its present figure. 

C. I would be unalterably opposed, from the standpoint of the 
welfare of all older Americans and persons with disabilities, to 
weakening Medicare by using Medicare funds to pay for any 
adjustment in the earnings test. 

D. Furthermore, I believe that if we depart from the position 
of the Budget Act, relative to financing of the Social Security 
system including Medicare, we could open a Pandora's box and 
undermine confidence in the entire Social Security system. 
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Chairman Running. Next is — ^make sure I have the right person 
here — ^Mr. Hansen. 

STATEMENT OF JAKE HANSEN, DIRECTOR OF GOVERNMENT 
AFFAIRS, SENIORS COALITION 

Mr. Hansen. Mr. Chairman, members of the subcommittee, 
thank you for allowing me the opportunity to speak with you on 
what I consider to be a watershed occasion. 

Today, you have heard from economists and experts from Social 
Securitv who have quoted the numbers and statistics that show 
both wny the Social Security earnings test should and should not 
be changed. I would like to take this opportunity to focus on the 
human side of the equation. 

One of the terrific things about Social Security is its flexibility, 
its ability to fit changing financial dynamics and society’s needs. 
Now this is an exciting time. Significant liberalization of the Social 
Security earnings test has been debated for years. Now in 1995, it 
is an iaea whose time has come. 

Liberalization of the earnings test is an important concept. It em- 
bodies much of what is right with the Contract With America. 
Through this liberalization, we are empowering many Americans to 
live fuller, more productive lives, a Tbenefit to themselves, their 
families, and socie^. 

We have heard from hundreds of our members about their frus- 
trations and the hardships that the earnings test has wrought. At 
best, they find it confusing and exasperating, and at worst, they 
find it devastating. 

We have heard from members who tell us that they want to work 
to keep active and to continue pla 3 dng a role in society. To them 
the earnings test is an economic and hureaucratic disincentive to 
help us all. We have heard from members who have seen their 
life’s savings wiped out by some unforeseen circumstance. To them, 
the earnings test is a ball and chain that condemned them to live 
a substandard existence. We have heard from members who are 
barely making ends meet. They want to work, to earn their own 
money so that they are not forced to become wards of the state. 

Mr. Chairman, liberalization of the earnings test is not some- 
thing that benefits the rich. Is it an archaic barrier that penalizes 
the many low class seniors and lower income seniors. The Seniors 
Coalition applauds your efforts to move with such haste to free so 
many senior Americans from the inequities of the Social Security 
earnings test. 

Thank you. 

Chairman Running. Thank you, Mr. Hansen. 

[The prepared statement follows:! 
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^"'Seniors Coalition 

11166 Main Street • Fairfax, Virginia 22030 • (703) 591-0663 • fax (703) 591-0679 

Statement of Jake Hansen 
Director of Government Affairs 
The Seniors Coaiition 

Presented to the 
U.S. House of Representatives 
Committee on Ways and Means 
Subcommittee on ^cial Security 

Monday, January 9, 1995 


Contract with America Hits the Mark on Sociai Security Earnings Limit 

Mr. Chairman, thank you for inviting me to address the committee on one of the components of the 
Contract With America — the Social Security Earnings Limitation Test. 

The Seniors Coalition has made a repeal of the earnings limit a primary focus over the past three 
years. I am excited that the 104th Congress may finally take action to free America’s seniors from the 
shackles of this discriminatory and punitive tax. And that is exactly what the earnings limit is — a tax 
on individuals who want to remain a productive part of society. 

Technically, the Government refers to it as a loss of benefits, but the economic effect is the same as a 
tax. Not only are working seniors faced with the loss of Social Security benefits, but they also must pay 
their Social Security payroll taxes to support the same benefits they are being denied. Combined with 
federal, state and local tax withholdings, a senior making $5.00 an hour may increase their disposable 
income by less than $ 1 .00 for that hour. The earnings test is simply a bad economic policy. 

The earnings test is harshest on poorer senior citizens who must work to make ends meet. The 
seniors we hear from are not millionaires trying to find a way to fleece the Government. They are people 
who have worked hard and want to continue to work either because they have to, or they want to. 
Dividends and interest from savings accounts do not count against the earnings limit, but seniors with 
little or no private investment income from their working years may need to work just to provide basic 
needs such as shelter, food, clothing, and health care. By continuing to impose this punitive tax on 
senior citizens, policy makers are selectively discriminating against those seniors who most often 
desperately need income. 

Aside from the punitive tax this p)olicy places on seniors, this country is being denied productive 
workers. The message coming from Washington is that seniors should stop being self-sufficient and 
become the responsibility of the government. That may not be the message you think you are sending, 
but it is the message seniors are hearing. The benefits of allowing seniors to continue working without 
losing Social Security are clearly evident. More disposable income and continued participation in the 
work force are unambiguously positive developments. Today, our economy is suffering from a lack of 
skilled workers to fill available positions. Sound labor policy would demand that the earnings test, which 
drives some of our nation’s most productive, well-trained workers into premature retirement, should be 
immediately repealed — or at least rolled back. 

This country is also being denied the economic benefits that would result from more seniors in the 
workplace. Seniors fill a unique niche with small employers and retailers because they are reliable, they 
are available during daytime hours, and they generally don’t need company benefits. Seniors who work 
also contribute to the economy because they have more disposable income. They purchase consumable 
goods which benefit local economies and pay federal, state and local taxes. It makes sound social and 
economic sense to allow America’s seniors a chance to contribute. 

Most of us testifying here today could go on for hours with facts and figures and charts to show the 
costs and benefits of repealing or raising the earnings limit. So I thought I’d use some of the lime 
remaining to tell you about ihc people this limit affects. These are real people who can’t be her them- 
selves to explain how the earnings limit has made their lives less than they could be. 

A member from Pembroke Farms, Florida writes; “I need to keep working to cover my expenses, but 
since I can’t collect Social Security benefits and work above they earnings limit, I am stuck with low- 
paying hourly jobs that do not provide enough discretionary income to make difference. Rather than 
being able to work and contribute to the economy, these are the types of things which we will have to 
postpone. 




108 


“• Postpone indefinitely the purchase of a new or used car to replace our 1979 Datsun 210 hatchback 
with 190,000 miles on it. 

“• Postpone indefinitely purchase of new carpet for our 16-year old home. 

“• Postpone indefinitely repayment of a $13,000 loan taken for my daughter’s college education. 

“• Postpone indefinitely replacement of a fractured tooth with crown. 

“An annual income of $16,000 places us just barely above the poverty line and unable to participate 
in the economic recovery of the nation.” 

Mr. Chairman, I feel confident none of us in this room would consider these expenses extraordinary 
or greedy in nature. We have received many letters from others who want to work because they need the 
money. 

From Jackson, Wisconsin we hear “I am 68 years old. My Social Security check only covers my 
housing needs. I’d like to work more than the government says I can so 1 can live a better life. Also, 
employers prefer us older employees because we are dependable and conscientious about our work.” 

From Lopez Island, Washington a member writes: “Although we live frugally in our tiny mobile 
home, the enclosed list of income and expenses illustrates how significantly our living expenses exceed 
our Social Security income. This is why I must continue working. I am able and willing to work. I 
contribute to the economy of the community and to the I.R.S.. If it were not for the earnings cap. 1 would 
likely double or triple my earned income, which would make living a whole lot nicer.” 

Many of these seniors are working hard, not only to make their own lives better but to help their 
community. Often times, it is not the immediate economic burden that the earnings test imposes as 
much as it is the shock a few months later of finding that they must “pay” a substantial amount back to 
the Government. 

A member from San Antonio, Texas says: “I happened to stumble into an opening for a six week 
replacement of a teacher taking maternity leave. Innocently naive about tax laws and Social Security, I 
Just went along happily until April and then got some irritating surprises. My wife and I needed the 
money, but had I foreseen the tax result, I would have preferred to teach for two weeks without pay to 
benefit the local school district.” 

From El Cajon, California, we hear: “1 am 67 and my wife is 62. We are both self-employed. After 
our 1 993 taxes were done, we discovered it would not be worth the effort or professional liability to 
strive for extra earnings above what we are allowed under the earnings test. It appears to me the govern- 
ment is losing self-employment tax and income tax by limiting us under the earnings test requirement.” 

And from Poway, California: “With this earnings limit the government has just taken one more 
working taxpayer out of the system.” 

A member from Iowa says: “I am a physically fit farmer and it is not my intention to quit working 
completely but I find I am being taxed at a total of 70% for every dollar above the earnings limit. Is it 
any wonder seniors decide to leave the work force with that kind of penalty for being productive? 

“The government has, in effect, informed seniors that our contributions to the economy are no longer 
needed and told us to leave the workforce. If the earnings test were repealed, many would re-enter the 
workforce and the taxes they pay could be used to reduce the national deficit.” 

Many of the letters we received focused their outrage on the loss of productive workers by limiting 
seniors with the earnings test. 

From San Mateo, California a member tells us: “There is a tremendous amount of skill and knowl- 
edge that is being wasted because of the earnings limit. It is the retirees of this age group that are still 
part of the backbone of this nation, and can still hold up their end against anyone, maybe even better. 
The earnings limit is a disincentive to work.” 

And from Massachusetts we hear; “The earning cap inhibits productivity on the part of seniors. As a 
independent Realtor. 1 am not taking a job away from a younger person, I am not dead wood in a 
crowded office, but 1 am losing my incentive to be active and productive. 

“Byr dropping the earoingcap, older people will be encouraged to get out of the rocking chair, stay 
active, stay healthy and be a conrn'fwn'ng taxpayer. ” 

I’d like to conclude with one final letter. I think that the most frustrating and fearful prospect to a 
senior citizen with little income, is the fear that they will become a statistic of the welfare state. They 
want to be independent and they want to provide for themselves. As the 104ih Congress continues with 
its mission to decrease the role of the government over people’s lives, the words of a member from 
Mesa, Arizona should be remembered: 

"Living on seven or eight thousand dollars a year is next to impossible. I do not want to go on 
welfare or food stamps. I would just like no penalties on the earnings I work hard for.” 
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Chairman Running. Now we have Ms. Niceley and Ms. Rogers. 
Ms. Niceley, would you go right ahead. 

JAMES GASHEL, DIRECTOR OF GOVERNMENTAL AFFAIRS, 
NATIONAL FEDERATION OF THE BLIND, AS PRESENTED BY 
BETTY NICELEY, PRESIDENT, NATIONAL FEDERATION OF 
THE BLIND OF KENTUCKY 


Ms. Niceley. Good afternoon, Mr. Chairman. I am Betty Niceley, 
president of the National Federation of the Blind of Kentucky. Also 
here with me are leaders from several other organizations and 

B :ies with significant roles either in representing or serving 
people. 

You will be hearing from the commissioner of our Kentucky De- 
partment for the Blind who is also representing the National Coun- 
cil of State Agencies for the Blind. She and I would each like to 
present brief remarks on behalf of the panel. Represented here are 
the American Council of the Blind, the American Foundation for 
the Blind, and National Industries for the Blind. 

We unanimously support a joint statement which puts forth 10 
brief but notewortny points that we would like to be brought to you 
for your consideration: 

No. 1, under an amendment authored by Mr. Archer, blind peo- 

f )le who have not attained age 65 are affected by the same earnings 
imit that the Social Security Act imposes on age 65 retirees. The 
identical earnings exemption threshold has been the law for almost 
20 years and certainly has sound rationale. 

No. 2, blindness and retirement age are both defined as eligible 
conditions in section 216 of the Social Security Act. 

No. 3, the disability test — the inability to engage in substantial, 
gainful activity — is not used to determine whether an individual 
meets the blindness criteria in the Social Security Act. Only medi- 
cal evidence is used for that determination. 

No. 4, the modification to the earnings limit as proposed in the 
Senior Citizens’ Equity Act includes five mandated upward adjust- 
ments in the exempt amount which is to reach $30,000 of annual 
earnings beginning in the year 2000. 

No. 5, section 101(b) of the bill would specifically exclude blind 
people from the mandated adjustments. 

No. 6, the exclusion in question is a change from existing law, 
and all organizations having interests in the blindness field strong- 
ly oppose this change. 

No. 7, the provision would mandate an earnings limit for blind 
people which is far more severe than the earnings limit for age 65 
retirees — a serious change in policy with far-reaching and harmful 
work disincentive effects on the blind. 


No. 8, continuing the existing policy by mandating the adjust- 
ments in the earnings limit for blind people, as well as for age 65 
retirees, will assure that an estimated 161,300 blind beneficiaries 
will receive a powerful work incentive by permitting earnings of 
$30,000 as a base amount. Most blind people could then not lose 
financially by working. 

No. 9, the mandated earnings limit changes, if made applicable 
to blind people, as now required, would be cost-beneficial since 70 
percent of blind people wno are working-able are either unem- 
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ployed or underemployed. Most of them are already beneficiaries. 
Therefore, their positive response to the higher amounts of earn- 
ings allowed will bring additional revenues into the Social Security 
trust funds. 

No. 10, we support the provisions of the Senior Citizens’ Equity 
Act which mandate five upward adjustments in the earnings ex- 
emption threshold, and we are certainly requesting and depending 
on you to have the exclusionaiy provision which is applicable to the 
blind only removed from the bill. 

I thank you, sir, for the opportunity to bring these points to you. 

Chairman Bunnestg. Thank you. 

[The prepared statement and attachment follow:] 
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TESTIMONY OF JAMES GASHEL, AS PRESENTED BY BETTY NICELEY 
NATIONAL FEDERATION OF THE BLIND 


Mr. Chairman, I am James Gashel. I am Director of 
Governmental Affairs for the National Federation of the Blind 
(NFB) . My address is 1800 Johnson Street, Baltimore, Maryland 
21230, telephone, (410) 659-9314. I am appearing today along 
with Mrs. Betty Niceley, president of the National Federation of 
the Blind of Kentucky. Mrs. Niceley will summarize this written 
statement. Thank you for offering us this opportunity to present 
the views of the NFB in response to Social Security earnings 
limit issues which have been raised in legislation to fulfill the 
Contract with America . 

At the outset, Mr. Chairman, I would like to say that the 
position we are taking concerning modifications to the earnings 
limit is shared by every national organization in the blindness 
field. The groups in question have entered into a joint 
statement of our position, and I am submitting a copy of this 
statement as an attachment. I believe that each organization, 
represented by the individuals on this panel, is submitting a 
separate written statement for this hearing. The organizations 
involved are listed at the end of the joint statement. 
Collectively we represent people who are blind throughout the 
United States, professionals who provide services to the blind, 
agencies throughout the country which employ blind individuals in 
significant numbers, and agencies in every state which assist 
blind people in finding jobs in the competitive labor force. In 
other words, the joint statement which we are submitting 
represents the complete spectrum of interests from the blind 
themselves to those who serve them. 

There are over fifty thousand blind people who are members 
of the National Federation of the Blind. We have a local chapter 
of the Federation in almost every sizable population area in this 
country and a state affiliate in all states, Puerto Rico, and the 
District of Columbia. In short, Mr. Chairman, NFB is organized 
and active in all parts of the United States. 

By virtue of its size and scope NFB represents and speaks 
for the blind as a collective body. We speak for older blind 
persons and younger blind persons as well. The positions we 
express in hearings such as these are the result of the 
democratic process of debate and decision-making among people who 
are blind in the United States. The supreme authority of the 
Federation is its National Convention, which occurs annually. 
During the convention we openly debate (and approve or 
disapprove) a number of policy resolutions. In this manner the 
Federation is truly the blind speaking for themselves. It is not 
simply an organization speaking for the blind. All of our 
elected officers and the vast majority of our members are blind. 
For these reasons the NFB is widely known as the voice of the 
nation's blind. 

This hearing concerns proposed modifications in the earnings 
exemption threshold provisions of the Social Security Act. The 
legislation which would accomplish the specific changes is known 
as the "Senior Citizens' Equity Act" — introduced in the 104th 
Congress as HRS. 

Blind people have a special concern in relationship to this 
subject. Most blind people are age sixty-five or older. The 
retirement test affects blind retirees in precisely the same way 
that it affects all senior citizens age sixty-five to seventy. 

But the retirement test also affects blind people under age 
sixty-five who receive Social Security benefits. 

According to information available from the Social Security 
Administration this latter group is made up of about 104,300 
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blind beneficiaries. There are in addition approximately 57,000 
blind individuals (most of whom are of working age) who receive 
Supplemental Security Income (SSI) payments but do not also 
receive disability insurance checks. This adds up to a combined 
total of 161,300 blind beneficiaries whose work patterns and 
earnings could be significantly improved by work incentives. 

Under a provision in section 223(d)(4) of the Social 
Security Act, working-age blind individuals are subject to the 
earnings limitation which is precisely the same as the earnings 
limitation for age sixty-five retirees. This limitation is 
stated in section 203(f)(8)(D) of the Social Security Act. The 
present limit is $11,280 annually or $940 monthly, which by law 
is subject to upward annual adjustments. 

The Senior Citizens' Equity Act would change existing law by 
creating an earnings limit for the blind which is different from 
the earnings limit for age sixty-five retirees. In fact, the 
earnings limit for the blind of working age would be far more 
severe than the earnings limit which would apply to retirees . 

For this reason, while we enthusiastically support the changes 
called for in the earnings exemption threshold, we are asking the 
Committee and the Congress to remove from the bill the provisions 
which would exclude blind people from the work incentives 
resulting from the new, higher threshold amounts. 

In terms of establishing the point at which an individual 
becomes eligible, the Social Security Act treats blindness and 
retirement age (age sixty-five) in almost precisely the same 
manner. Section 216(1) (1) of the Act presently defines 
retirement age as age sixty-five. The definition of blindness is 
found in section 216 ( i ) ( 1 ) ( B ) . In looking at this definition it 
is critical to understand that blindness is not the same as 
disability. It may be more accurate to say that blindness under 
the Social Security Act is a distinct form of disability having a 
definition which is distinctly different from the definition of 
disability. 

The definition of disability is an "(A) inability to engage 
in any substantial gainful activity . . . , or (B) blindness; . . 

. ." In the latter case (blindness) the inability to perform 

"any substantial gainful activity" is not a defining condition. 
Blindness is defined by means of specific visual acuity and field 
restrictions. Medical evidence is used to determine whether an 
individual has impaired eyesight to the extent of blindness. The 
determination is as clear as it is in the case of determining 
whether a given individual has reached retirement age. 

Substantial Gainful Activity (SGA) is the test for 
eligibility for persons who are disabled. In such cases, the SGA 
guidelines are applied to determine the extent of the disability 
and its relationship to an individual's ability to work. 

Earnings are considered, but the SGA guidelines go far beyond 
that. Factors such as "comparability and worth of work" tests 
are also applied. The purpose of an SGA evaluation is, 
therefore, to determine whether the individual is disabled. 
Disability is actually defined by an individual's "inability to 
perform SGA, " The determination of blindness under the Social 
Security Act does not depend upon an SGA finding. 

Although blindness is defined medically and not by SGA as 
just described, there is an SGA guideline for blind people. This 
is the earnings limit which is also established for age sixty- 
five retirees. Also, in Title XVI (SSI) no SGA determination is 
made in the case of blind individuals. They are categorically 
eligible. This is exactly the same situation for persons who 
have reached age sixty-five. They, too, are categorically 
eligible for SSI. Of course, income and resources may affect 
eligibility or payment amounts for any individual. SSI is a 
means-tested program, but the point is that there is no earnings 
limitation attached to the basic eligibility conditions of 
blindness or old age. This is as it should be. 

Unlike SSI, eligibility under Title II is not means-tested. 
Social Security benefits are paid to wealthy people and to poor 
people alike. True to the principles of insurance, not welfare, 
income for Social Security beneficiaries can be unlimited. Work 
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activity is limited. For blind people as well as for retirees 
this is a counterproductive policy, and it is so for precisely 
the same reasons. 

Blindness as we still experience it today has profoundly 
adverse social and economic consequences. Therefore, Social 
Security benefits should offset these consequences insofar as 
possible. The social attitudes about blindness are full of myths 
and misconceptions. As a group, the blind face an incredibly 
devastating set of artificial impediments when they seek to enter 
and compete in the labor force. The blind are not just viewed as 
unemployed. We are usually considered unemployable. 

To be sure, the blind pay a heavy price for this erroneous 
labeling. For example, most people agree that over seventy 
percent of the employable blind population is either unemployed 
or underemployed. If before blindness an individual had an 
income of, say, $20,000.00 annually (not an uncommon income for 
sighted individuals), and if after blindness that same individual 
finds employment at $12,000.00 annually (not at all an uncommon 
experience for the blind), he or she will still not be eligible 
to continue receiving Social Security benefits despite the fact 
that a substantial loss of income has occurred. 

Under prevailing social conditions, blind people are pushed 
aside in competition for jobs and social opportunities. This 
results in significant lost income which is not replaced by 
Social Security. Responsibility for the prevailing attitudes 
about blindness does not rest with the blind alone; it is a 
general social phenomenon. However, it is the blind members of 
our society who currently bear the cost in lost opportunities, 
lost jobs, and lost income. 

The Social Security system itself presents additional 
economic barriers to the full integration of the blind. I am 
referring to the direct impact of the earnings limitation. These 
are the stark economic realities: under existing law, if an 
individual becomes blind and has average monthly earnings which 
do not exceed the "exempt amount," he or she will likely draw 
Social Security benefits. The individual has every incentive to 
remain unemployed and not return to work at all. Why? In the 
first place, the beneficiary is undoubtedly not an expert in the 
law. The law is complex, and the talk of allowed earnings, trial 
work periods, impairment related work expense deductions, and 
extended eligibility is confusing and not generally conducive to 
an attempt to resume or continue working. 

Ironically, the work incentives for blind people under 
Social Security are inversely related to the likelihood that an 
individual can engage in productive activity. For example, 
persons who are age seventy and older have the maximum incentive 
to work — there is no limitation on their earnings . Persons age 
sixty-five to seventy are faced with the disincentive of the 
earnings limitation, but two-thirds of their earnings are still 
exempt. Blind persons under age sixty-five are subject to the 
harshest penalty of all — there is an absolute barrier to 
earnings over the exemption threshold. If the individual goes to 
work and (after a specified trial work period) is earning 
somewhere in the neighborhood of $940.00 per month, benefits will 
be terminated. 

Place yourself in the position of a blind person considering 
possible employment. Remember that, including dependents' 
benefits, the family income from Social Security may exceed 
$1,500.00 per month in many instances. I know a number of blind 
people who (believing in the work ethic) would accept employment 
offering gross wages at somewhat less than their possible Social 
Security income. However, many people are simply not in a 
financial position which would allow them to do so. Of course, 
there are also costs associated with working that any blind 
person must consider. These costs may include employment of 
readers or drivers or other assistants, which will further reduce 
take-home pay. When all of these costs are taken into account, 
many individuals find that they cannot sustain the economic 
losses which may result from working. 

In the example under consideration the annual Social 
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Security benefit available to the primary beneficiary and 
dependents would be approximately $18,000.00. The blind 
beneficiary who, under present law, earns $11,300.00 ($20.00 over 
the limit) would lose $18,000.00. Almost anyone that I know of 
would opt to earn $20.00 less in order to retain $18,000.00. 

This is precisely the kind of economic choice presented to blind 
beneficiaries under the present law. 

Taking the example a step further, it is revealing to 
examine just how much the primary beneficiary would need to earn, 
if working, in order to replace the loss of $18,000.00 in Social 
Security benefits. Using conservative numbers, such as 28% for 
all taxes (including FICA withholding) and taking into account 
the cost of working (transportation, meals away from home, 
blindness related work expenses, union dues, et cetera), I would 
estimate that the working blind individual would need to have an 
income of $27,917.00, not including child care expenses. Since 
the example includes two dependents, child care expenses can be 
anticipated. A conservative estimate for child care would be 
approximately $4,600.00. This amount added to $27,917.00 means 
that the working blind beneficiary with two dependents in child 
care would likely need to have gross income of $32,517.00 in 
order to replace the buying power of the Social Security income - 
- $18,000.00 -- if lost due to working. 

The proposal in the Senior Citizens' Equity Act is a phased- 
in lifting of the earnings exemption threshold over a five year 
period in order to reach an annual ceiling of $30,000.00 in the 
year 2000. This policy should be adopted. If it is adopted it 
should apply to blind people and to age sixty-five retirees 
alike. That is the policy of existing law. As I have already 
said, the provision in the Senior Citizens' Equity Act which 
would withhold from blind people the mandated adjustments in the 
earnings limit threshold is a change from existing law and should 
not be included in the final bill. 

The policy of linking the earnings limit for the blind and 
for seniors became law with the 1977 amendments to the Social 
Security Act. Mr. Archer, who was at that time the ranking 
minority member of this Subcommittee and is now the Chairman of 
the full Committee, is the architect of this policy. The 
amendment which he offered to create the present linkage was 
approved with unanimous Republican support when the conferees met 
to resolve differences between the Senate and House versions of 
the Social Security Financing Amendments of 1977. 

The 1977 bill contained five mandated increases in the 
earnings exemption threshold, with automatic annual adjustments 
kicking in beginning in the sixth year. Under Mr. Archer's 
amendment both blind people and seniors were subject to the 
mandated increases as well as to the automatic adjustments. The 
Senior Citizens' Equity Act, if adopted, would be the first time 
since 1977 that mandated increases in the earnings exemption 
threshold have been made. The precedent, as well as the existing 
law, clearly establishes that both the mandated increases and the 
annual adjustments should apply to blind people as well as to age 
sixty-five retirees. 

If this is done the blind person who earns less than 
$30,000.00 could not lose by working. This policy, while not 
removing the earnings limit altogether, would cover the vast 
majority of blind people. The harsh reality of the choice to 
receive benefits or to work would seriously be diminished, and it 
would be replaced by an extremely powerful work incentive. The 
beneficiaries who respond will become taxpayers, and they will 
join the productive ranks of our society. The blind person is 
better off being productive. Society in general is better off if 
the individual is productive instead of idle — working instead 
of sitting at home. 

Proponents of the earnings limitation complain that 
individuals with high earnings will continue to receive Social 
Security benefits. The fact is that the number of blind people 
being paid $12,000.00 a year or more is surprisingly small. Most 
blind people do not even work. Approximately 161,300 blind 
persons under age sixty-five now receive Social Security or SSI 
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benefits. They would not be paid more as a result of increasing 
the earnings exemption threshold. They would have the maximum 
incentive to work, and thousands would begin paying into Social 
Security. 

By comparison, raising the earnings exemption threshold 
would add some blind persons as new beneficiaries but this would 
only be a fraction of the more than 160,000 who are now 
beneficiaries. The new beneficiaries would be individuals who 
earn more than the present exempt amount but less than 
$30,000.00. Although they would begin to receive benefits, there 
would be an overall positive effect on the Social Security 
system. That would result from providing a powerful incentive to 
work to more than 160,000 beneficiaries who would not receive one 
dime more from Social Security. Besides, fewer blind individuals 
would receive SSI as a result of becoming Social Security 
beneficiaries. ^ - 

Overall, there would actually be a positive cost impact on 
the Social Security system resulting from increased payments into 
the trust funds by working blind beneficiaries. The greater 
their earnings, the greater will be the amount that they pay into 
the trust funds. Considering the costs and benefits involved, 
the provision which would withhold the mandated earnings limit 
adjustments from blind people is truly punitive. Information 
reported by the Office of the Inspector General for the 
Department of Health and Human Services indicates that in 1993 
there were approximately 1,700 blind beneficiaries who had 
earnings above the exempt amount then in effect. It is fair to 
say that many (if not most) of these individuals would continue 
to receive benefits while working if the earnings limit threshold 
goes to $30,000.00, The punitive part is that all of these 
individuals would lose their beneficiary status if the policy of 
linking the earnings limits for the blind and for seniors is 
changed . 

Mr. Chairman, in concluding this testimony I would like to 
restate our long-standing position about work incentives and the 
counterproductive impact of the Social Security earnings 
limitation. The blind as a group are prepared to work -- and 
work hard. The disincentives created by Social Security force 
blind people into financial dependence. We seek to renounce this 
status. We are asking only for the opportunity to lead normal, 
self-supporting, independent lives. If there continues to be a 
limitation on earnings, those who are subject to it will be paid 
to remain outside of the work force. This policy reinforces the 
myth that the blind cannot be productive members of society. 

Until that myth is changed, we will be subject to the conditions 
of ignorance, prejudice, and discrimination which have long kept 
blind people out of the mainstream. Mr. Chairman, we are 
committed to use work incentives effectively as instruments of 
rehabilitation, self-help, and self-support for the blind. On 
behalf of the National Federation of the Blind, I thank you. 



116 


JOINT STATEMENT OF ORGANIZATIONS OF AND FOR THE BLIND 


SUBJECT: Increase of the Social Security earnings limit 

threshold in accordance with item seven of the Contract 
with America 

Announced plans to modify the senior citizens' retirement 
test could mean either opportunity or a severe blow to work 
incentives for blind people. The exempt earnings threshold for 
senior citizens and for blind people of any age is precisely the 
same. This linkage of the exempt earnings of blind persons of 
any age and senior citizens was brought about by an amendment to 
the Social Security Act sponsored by Representative Bill Archer 
in 1977, recognizing the similarity of the two groups with 
respect to the effect of an earnings limit. Provisions of a bill 
entitled the "Senior Citizens' Equity Act" would modify the 
present language of the earnings exemption. 

This statement presents an analysis of the proposed changes 
in the earnings exemption and how those changes would affect 
persons who are "blind" as defined in the Social Security Act. 

The essential point to be made is that actions which are taken to 
raise or eliminate the ceiling on outside earnings which applies 
to retirees will inevitably have a direct effect upon the 
treatment of earnings for blind people of any age. 

The bill entitled the "Senior Citizens' Equity Act" responds 
to item seven of the Contract with America. The earnings 
exemption changes can be found in title I of the draft bill. 
Section 101(a) of the bill calls for a phased-in increase of the 
Social Security earnings limit threshold, which applies at age 65 
and is then removed at age 70. Under the proposal the earnings 
exemption would be raised in annual increments in order to reach 
$30,000 annually ($2,500, monthly) in the year 2000. 

Under section 223(d)(4) of the Social Security Act the 
exempt amount for persons who are "blind" as defined in the 
Social Security Act is directly tied to the exempt amount for age 
65-69 retirees. The connection occurs by way of a statutory 
cross-reference to section 203(f)(8)(D) — the provision which 
defines the age 65-69 retirees' exempt amount. 

By virtue of the statutory cross-reference that is found in 
section 223(d)(4), section 203(f)(8)(D) also applies to blind 
people of any age. However, the drafters of the "Senior Citizens' 
Equity Act" have written a "Conforming Amendment" into the bill 
(subsection [b] of section 101 of the bill), which has been 
included for the sole purpose of withholding the earnings 
exemption increases from blind persons. 

The "Conforming Amendment" is contrary to existing law. In 
1977, as has already been stated. Congress decided that the 
earnings of blind people who receive disability insurance under 
Social Security should be exempt to the same extent as in the 
case of age 65 retirees. This explains the statutory cross- 
reference which connects section 223(d)(4) to section 203(f)(8). 
Since that time, in drafting amendments to repeal the retirement 
earnings test or to raise it, the legislative counsel staff have 
almost always included language which would break the 
relationship between the retirement test and earnings provisions 
for the blind. This explains why language similar to the 
"Conforming Amendment" in the "Senior Citizens' Equity Act" 
continues to show up in amendments or bills which are offered. 

It is important to note that the "Conforming Amendment" in the 
"Senior Citizens' Equity Act," or other bills, is contrary to 
existing law. 

Blind people and the professionals who serve them are 
strongly opposed to a conforming amendment which breaks the 
existing linkage with the senior citizens' retirement test. The 
rationale for linking these earnings limits was the expressed 
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fact that both retirement age and blindness are defined 
conditions in the Social Security Act. Therefore, it would be 
inequitable and counterproductive to have a different policy for 
persons who meet such statutorily defined circumstances as 
blindness and retirement. 

Organizations of and for the blind are in favor of 
increasing the earnings level for those age 65-69 because it 
would encourage individuals to remain in or reenter the labor 
market. The continuation of employment is good for both the 
individual and society. This is as true for blind people as it 
is for retirees, age 65-69. Many experts agree that the 
limitation on outside earnings should eventually be eliminated 
altogether. We agree with this goal and believe that the "Senior 
Citizens' Equity Act" is the proper step in that direction. 
However, we strongly oppose the "Conforming Amendment" 

(subsection [b] of section 101) because it would continue to 
apply a work disincentive policy to blind people while providing 
a much greater work incentive for those who attain age 65. 
Accordingly, we are asking for your help in having the conforming 
amendment removed from this bill. Removing the conforming 
amendment would continue the policy of existing law by which the 
exempt amounts for seniors and for blind people are defined by 
the same provision in the Social Security Act. 


Concurring Organizations 
American Council of the Blind (ACB) 

American Foundation for the Blind (AFB) 

Association for Education and Rehabilitation of the Blind and 
Visually Impaired (AER) 

Blinded Veterans Association (BVA) 

National Council of Private Agencies for the Blind and Visually 
Impaired (NCPABVI) 

National Council of State Agencies for the Blind (NCSAB) 
National Federation of the Blind (NFB) 

National Industries for the Blind (NIB) 
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Organizational Contacts 

American Council of the Blind (ACB): 

Glenn Plunkett, Program Associate 
1155 15th Street, N. W. 

Suite 720 

Washington, D. C. 20005 
(202) 467-5081 

American Foundation for the Blind (AFB): 

Scott Marshall 

Vice President, Governmental Relations 
1615 M Street, N. W. 

Suite 250 

Washington, D. C. 20036 
(202) 457-1498 

Association for Education and Rehabilitation of the Blind and 
Visually Impaired (AER): 

Kathy Megivern, Executive Director 
206 North Washington Street 
Suite 320 

Alexandria, Virginia 22314 
(703) 548-1884 

Blinded Veterans Association (BVA): 

Tom Miller, Executive Director 
477 H Street, N. W. 

Washington, D. C. 20001 
(202) 371-8880 

National Council of Private Agencies for the Blind and Visually 
Impaired (NCPABVI): 

Carroll L. Jackson, President 
Upshaw Institute for the Blind 
16625 Grand River Avenue 
Detroit, Michigan 48227 
(313) 272-3900 

National Council of State Agencies for the Blind (NCSAB): 

Jack Duncan, Counsel 
1213 29th Street, N. W. 

Washington, D. C. 20007 
(202) 333-5841 

National Federation of the Blind (NFB)t 
Jim Gashel 

Director of Governmental Affairs 
1800 Johnson Street 
Baltimore, Maryland 21230 
(410) 659-9314 

National Industries for the Blind (NIB): 

Pat Beattie 

Director, Public Policy and Legislative Affairs 
1901 North Beauregard Street 
Suite 200 

Alexandria, Virginia 22311-1727 
(703) 998-0770 
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Chairman Running. Ms. Rogers. 

STATEMENT OF PRISCILLA ROGERS, COMMISSIONER, 

KENTUCKY DEPARTMENT FOR THE BLIND; REPRESENTING 

THE NATIONAL COUNCIL OF STATE AGENCIES FOR THE 

BLIND 

Ms. Rogers. Thank you, Mr. Chairman and members of the sub- 
committee for allowing me to be here today. 

As Ms. Niceley said, I am representing the National Council of 
State Agencies for the Blind, and I am also the commissioner of the 
Kentucky Department for the Blind. 

Our National Council of State i^encies Serving the Blind is very 
concerned about two points relating to the bill. First are the dis- 
incentives which exist to employment for individuals who are blind. 
As a State director who is charged with helping blind persons find 
suitable and gainful employment, I, and our other State adminis- 
trators, feel there are far too many disincentives now. 

Jobseeking blind persons experience discrimination because of 
their disability. It is estimated that up to 70 percent of individuals 
who are blind are currently unemployed. 

Second, the existing earnings limit leads to underemployment 
and part-time employment. I personally know of several cases of 
people who are blind who do not work full time because they can’t 
afford to work full time. They will lose their benefits if they do, and 
they can’t afford to lose those benefits. 

A number of those individuals have out-of-pocket expenses every 
day to go to work. They have commuting costs, costs for reader 
services, equipment costs, and other expenses that cost them out 
of pocket to go to work. So, having the Social Security disability in- 
surance helps them, and we would hate to see that taken away. 

Third, the loss of medical benefits. Many individuals have medi- 
cal conditions which require them to have medical insurance. It 
would be a disincentive to them to lose those medical benefits, 
since the small employers for whom many work often do not pro- 
vide medical benefits. 

Another point that we feel is necessary to make is that we need 
to keep the existing linkage which currently exists between retiree 
recipients, and blind recipients 

This was set up in 1977, as Ms. Niceley has testified, and this 
has served blind people well. To disengage that linkage would be 
to increase the disincentives to work, whiai we do not want to hap- 
pen. This would not help the budget, or our clients. You have heard 
a lot of cogent arguments here today with regard to older Ameri- 
cans. Those arguments also apply to individuals who are blind. 

We therefore join all the other national organizations of and for 
the blind in requesting you to continue to support the existing law 
which links exempt earnings of seniors and blind persons, and we 
thank you for this opportunity to speak here today. 

Thank you. 

Chairman RUNNING. Thank you, Ms. Rogers. 

[The prepared statement follows:] 
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TESTIMONY OF PRISCILLA ROGERS, COMMISSIONER 
KENTUCKY DEPARTMENT FOR THE BLIND 
NATIONAL COUNCIL OF STATE AGENCIES FOR THE BLIND 


I am here today as the Commissioner of the Kentucky Department 
for the Blind, representing the National Council of State Agencies 
for the Blind. The Council is comprised of the chief 
administrators of public agencies which provide vocational 
rehabilitation and independent living services to persons who are 
blind throughout the country and are responsible for administering 
the Rehabilitation Act of 1973, as amended. Our mission is to 
provide services which enable blind and visually impaired 
individuals to achieve maximum personal and vocational 
independence . 

As public administrators of State vocational rehabilitation 
programs, we are aware that the unemployment rate of blind 
individuals is approximately 70%. We are concerned that proposed 
changes in the Social Security work incentive program might 
adversely affect this already high percentage. 

Due to a lack of knowledge, blind individuals continue to face 
well meaning discrimination on the part of many potential 
employers. Even with the help of well trained rehabilitation 
professionals, employment commensurate with the skills and 
abilities of most blind persons is difficult to secure. As a 
result, many blind persons are underemployed or choose not to face 
the rejection and humiliation which comes from an active employment 
search. Blind persons who want to work are faced also with major 
disincentives such as possible loss of medicare benefits. Employed 
blind persons very often face high out-of-pocket expenses related 
to their blindness and associated with their employment. Such 
costs might include specialized equipment, reader service or 
extraordinarily expensive commuting costs. 

Members of the National Council of State Agencies for the 
Blind are concerned about any proposed change in the Social 
Security Act which might adversely affect the linkage between blind 
persons and retirees relative to earnings limitations. Any such 
change will have a negative impact on the number of blind persons 
who are currently employed and those actively seeking employment. 
Further, the proposed changes are contrary to present law 
established in 1977 at which time Congress decided the earnings of 
blind persons receiving disability insurance under Social Security 
should be exempt as in the case of individuals 65 year of age and 
older. This was done because the Social Security Act defines only 
two conditions "blindness” and "retirement." We, as State 
Administrators, are strongly opposed to the conforming amendment 
which breaks this existing linkage with the retirement test for 
senior citizens. It would be inequitable and counterproductive to 
have differing policies for persons who meet these statutorily 
defined circumstances and for whom the same rationale of work 
disincentives applies. 

We therefore join all the other national organizations of and 
for the blind in requesting you to continue to support the existing 
law which links the exempt earnings of seniors and blind persons. 

Mr. Chairman, thank you for the opportunity to present these 
views on the social security retirement test and its effect on the 
work activity of persons who are blind. 
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Chairman BUNNING. Martha McSteen, National Committee to 
Preserve Social Security and Medicare. 

STATEMENT OF MARTHA A. McSTEEN, PRESEDENT, NATIONAL 

COMMITTEE TO PRESERVE SOCIAL SECURITY AND 

MEDICARE; FORMER ACTING COMMISSIONER, SOCIAL 

SECURITY ADMINISTRATION 

Ms. McSteen. Thank you, Mr. Chairman. 

Members of the National Committee to Preserve Social Security 
and Medicare welcome as a major step in the right direction the 
Contract With America proposal to raise the Social Security earn- 
ings limitation for persons who have reached age 65. The National 
Committee has in fact supported complete repeal of the earnings 
limitation for those 65 and over. 

Many National Committee members need or want to work, but 
they also deserve to receive their retirement benefits currently. 
Today, it is difficult to understand why benefits are still tied to an 
earnings limitation. It is really viewed as a relic of the Depression 
years. 

National Committee members do not believe that Members of the 
104th Congress would have sanctioned such a provision if they 
were starting anew. Assuming for the sake of argument that the 
economy of the thirties and the post-World War II forties required 
extreme measures to get older workers out of the work force, those 
conditions do not exist today. Yet, the earnings limitation stays in 
place, still encouraging older workers into retirement and finan- 
cially penalizing those who do not retire. 

Under existing circumstances, it is hard to imagine why any sen- 
ior would continue working after reaching retirement age. The 
truth of the matter is, that like younger workers, many need the 
money; increased cost of living, including high health care costs, 
force many retirees to supplement their savings and fixed income. 

Social Security is often depicted as one almost of a three-part re- 
tirement income package; savings and pensions are meant to pro- 
vide the remaining two-thirds. It is shocking that in this country 
almost 50 percent of retired men and over 75 percent of retired 
women have no pensions to supplement Social Security. For them, 
additional earnings are not an option, they are a necessity. 

Other seniors remain in the work force or reenter the work force 
to meet extraordinary medical or nursing care expenses of an ill 
spouse. And as lifespans increase, more and more retirees find 
themselves responsible for the care of an aged parent. 

Independence has long been a hallmark of today’s seniors. To be 
able to maintain that independence in later years is highly signifi- 
cant. However, not all seniors work because they need the money. 
Many seniors receive satisfaction from continuing to be productive 
and creative. Instead of a national policy to encourage the continu- 
ing use of talent, experience and energy, this Nation discourages it. 

Whether the senior works out of the need for extra income or the 
pleasure of working, the combination of payroll taxes, income tax, 
and the loss of Social Security if earnings exceed the limitation, 
exacts a high price. Opponents of raising the earnings limit center 
their ar^ment on the advantage eliminating the earnings test 
would give to the wealthy who say, “don’t need Social Security.” 



122 


Upper income workers have paid for their benefits and need is not 
supposed to be a criterion. This attitude is nothing more than a 
means testing in disguise. 

High income individuals have another decided advantage over 
those with lesser income and assets. As you know, unearned in- 
come from savings and investments often provides a substantial 
supplement to Social Security but unearned income never affects a 
right to benefits. 

It is estimated bv Social Security actuaries that eliminating the 
retirement test ana recomputations would save around $50 million 
to $100 million a year in administrative expenses. It is a paper 
process that creates so many problems. These are resource-inten- 
sive administration operations that could be eliminated and/or re- 
duced with a lifting of the earnings limit. 

In summary, Mr. Chairman, the Contract With America’s initia- 
tive to raise the earnings limitation to $15,000 in 1996 and to 
$30,000 by the year 2000 has the imqualified support of the Na- 
tional Committee to Preserve Social Security and Medicare. 

Thank you. 

[The prepared statement and attachment follow:] 
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TESTIMONY OF MARTHA A. McSTEEN 
NATIONAL COMMITTEE TO PRESERVE SOCIAL SECURITY AND MEDICARE 


Mr. Chairman: 

Members of the National Committee to Preserve Social Security and Medicare 
welcome as a major step in the right direction the Contraa With America proposal to 
raise the Social Security earnings limitation for persons who have reached age 65. 

The National Committee has, in fact, supported complete repeal of the earnings 
limitation for those 65 and over. 

Many National Committee members need or want to work, but they also 
deserve to receive their retirement benefits currently. Today it is difficult to 
understand benefits are still tied to an earning limitation. It is really viewed as a 
relic of the depression years. National Committee members do not believe that 
members of the 104th Congress would sanction such a provision if thQ^ were 
starting new. 

Yet, in the past, concern over the short-term cost and the continued use of 
Social Security trust funds to offset general budget deficits has kept Congress from 
relieving workers from the financial penalties orthe earnings limitation and the 
Social Security Administration of its administrative burden. 

A major goal in 1935 was to move older workers out of the work force to 
open up jobs for younger, unei^loyed workers. Even in 1935, the concept that 
there was a one-for-one tradeoff between entrants into and departures from the work 
force represented a misreading of the dynamics of the economy. Nevertheless the 
availability of Social Security benefits made retirement feasible for workers unable or 
unwilling to continue working and the earnings limitation encouraged into 
retirement those who might otherwise have chosen to keep going. Workers wisely 
responded to the double-edged disincentive. 

Assuming for the sake of argument that the economy of the 1930s and the 
post- World War II 1940s required extreme measures to get older workers out of the 
work force, those conditions do not exist today. Yet the earnings limitation stays in 
place, still encouraging older workers into retirement and financially penalizing those 
who do not retire. 

Under existing circumstances, it is hard to imagine why any senior would 
continue working after reaching retirement age. The truth of the matter is that, like 
younger workers, many need the money. Increased costs of living, including high 
health care costs, force many retirees to supplement their savings and fixed income. 

Social Security is often depicted as one element of a three-part retirement- 
income package. Savings and pensions are meant to provide the remaining two- 
thirds. It is shocking that, in this country, almost 50 percent of retired men and over 
75 percent of retired women have no pensions to supplement Social Security. For 
them additional earnings are not an option— they are often a necessity. For those 
who do have pensions, lack of cost-of-living adjustments after retirement mean a 
continuing decline in the purchasing power of those pensions. They, too, may need 
to return to the work force. 

Savings can be equally elusive. Investments are not always successful and 
for those who chose bcink or savings accounts to avoid the risk of a loss of principal, 
the decline in interest rates means far less income than anticipated at retirement 
Some have seen life savings wiped out by medical expenses not covered by Medicare 
or incurred before becoming eligible for Medicare. Younger spouses of retired 
workers, particularly those with preexisting conditions, for example, can find 
themselves without health insurance protection and unable to buy it. 

Other seniors remain in the work force or reenter the work force to meet 
extraordinary medical or nursing care expenses of an ill spouse. And, as life spans 
increase, more and more retirees find themselves responsible for the care of an aged 
parent. 


Statistics compiled by the Social Security Administration from the Census 
Bureau Current Population Survey demonstrate that seniors who work have 
approximately twice the median total money income of seniors who don't work (see 
chart 1) and are one-fifth less likely to be poor (see chart 2). 
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Independence has long been a hallmark of today’s seniors. To be able to 
maintain that independence in later years is highly significant However, not all 
seniors work because they need the money. Many seniors enjoy their work and the 
associations that come with work. They receive satisfaaion from continuing to be 
produaive and creative. Instead of a national policy to encourage the continuing use 
of talent and energy, this nation discourages it 

Research by the Commonwealth Fund's Americans over 55 at Work Program 
identified 1.6 million Americans between the ages of 65 through 69 who were ready 
and able to work. Interestingly, the largest group of seniors 55 or older who 
pronounced themselves ready and able to work were in the 65 through 69 age group. 
This is the group who are not only discouraged from trying to supplement retirement 
income, they are penalized with a lifetime loss in Social Security benefits. 

Whether the senior works out of the need for extra income or the pleasure of 
working, the combination of FICA payroll taxes, income tax and the loss of Social 
Security if earnings exceed the limitation exacts a high price. 

Opponents of raising the earnings limit center their arguments on the 
advantage eliminating the earnings test would give to the wemthy who “don’t need 
Social Security.” Upper income workers have paid for their benefits. Need is not 
supposed to be a criterion. This attitude is nothing more than means testing in 
dis^ise. 

High income individuals have another decided advantage over those with 
lesser income and assets. Unearned income from savings and investments often 
provide a substantial supplement to Social Security. But unearned income never 
affects a right to benefits. A question of equity exists in these situations. 

Over the years. Congress has increased the earnings limits and reduced the 
penalty. This has been a big help to many seniors. The current limit of $1 1,160 a 
year for those age 65-69 may even seem generous. But it certainly isn't generous in 
metropolitan areas like New York, Chicago or Los Angeles where the cost of living is 
high. And it is hardly a princely sum in many other communities. 

A National Committee member from Texas learned his lessen well in the first 
year of retirement when his earnings exceeded the limit. He had to ask that all 
benefits be ceased until he was out of debt. But to make up for the loss of Social 
Security income, he needed to increase his earnings over those intended. Again, he 
went over the limit and lost three more checks the following year. In June or 1995, 
he will reach age 70. Until then he will continue to keep his earnings right at the 
limit. 


For a salojy equal to the earnings limitation, I agreed to work from 8.00 a.m. 
to noon. Now I work from 6:30 a.m. to noon, but my pay is the same. ... I 
would like all of them (Members of Congress) to get $900 in Social Security 
and be limited in what they can earn over that. ... We need to raise the cap 
to $20,000 now. Taxes, insurance and utilities have been raised. All we 
want to do is live like human beings. 

It is estimated by Social Security actuaries that eliminating the retirement test 
and recomputations would save $50 to $100 million a year in administrative 
expenses. No longer would claims representatives have to calculate benefit 
withholding based on earnings estimates, under- or overpayments at the end of the 
year based on actual earnings and the new benefit taking into account both new 
earnings and months of benefits withheld. The many appeals that result from the 
misunderstanding of the retirement test and the waivers of repayment from those 
who can't pay back the overpayments would also be eliminated. Each year of work 
generates endless paperwork not just for the Social Security Administration but also 
For the beneficiary. These are resource intensive administrative operations. 

In summary, Mr. Chairman, the Contraa With America’s initiative to raise the 
earnings limitation to $15,000 in 1996 and to $30,000 by the year 2000 has the 
unqualified support of the National Committee to Preserve Social Security and 
Medicare. 
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Chart 1, Median Total Money Income, Aged Units 65 and Older, 1992 



Source; Income of the Population 55 and Older. 1992. Social Security Administration, May 1994 


Chart 2, Percent of Aged Units 65 and Older Below Poverty Line, 1992 


Dollars, in thousands 



All Units Married Couples Nonmarned Persons 


Income of the Population 55 and Older, 1992. Social Security Administration. May 1994 
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Chairman BUNNING. Thank you, Ms. McSteen. 

Mr. Jacobs will inquire. 

Mr. Jacobs. No. I simplv want to thank the panel for its con- 
tribution and one additional thing — ^your patience. 

Chairman Running. Mr. Johnson. 

Mr. Payne. 

Mr. Payne. I have no questions, but also wanted to thank the 
panel for their testimony. 

Thank you all very much. 

Chairman Running. Mr. Portman. 

Mr. Portman. No questions. 

Chairman Running. Mr. English. 

Mr. Christensen. 

I would really like to thank each and every one of you for coming 
today and thank you for your input. Your testimony and views are 
valuable and very much appreciated. 

This concludes our hearing. 

[Whereupon, at 4:58 p.m., the hearing was adjourned.] 

[Submissions for the record follow:] 
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TESTIMONY OF CHIEF MASTER SGT. JAMES D. STATON, USAF (RET.) 

AIR FORCE SERGEANTS ASSOCIATION 

Mr. Chairman and distinguished committee members, on behalf of the 160,000 
members of the Air Force Sergeants Association (AFSA), I appreciate having this 
opportunity to express our views on an issue being closely watched by older enlisted 
veterans and their families, and all senior Americans. AFSA represents the millions of 
active, retired and veteran enlisted members (and families) of the Air Force, Air Force 
Reserve and Air National Guard. 

Over the years, this association has worked with Congress to eliminate the Social 
Security Earnings Test or significantly increase the earnings threshold ceiling. Most 
recently, we welcomed the support of Senator John McCain (R-AZ) and Representative 
J. Dennis Hastert (R-IL) who clearly reflect the views of our senior citizens. We, too, 
were frustrated last year by overwhelming congressional support (with strong bipartisan 
co-sponsorship) stifled by inaction within congressional committees. Clearly, the time has 
come for action. 

I am here to express, on behalf of our members, our strong endorsement of the effort 
to raise or eliminate the Social Security Earnings Test. The current proposal would permit 
seniors of retirement age to earn approximately $4,000 more each year for the next five 
years, raising the earnings cap to $30,000 by the year 2000. Under current law, a working 
senior can earn only $11,280 before being penalized. Those between the ages of 62 and 
65 lose 50 cents in benefits for every dollar they earn above this threshold. Those 
between the ages of 65 and 70 sacrifice a full dollar in benefits for every three dollars 
earned above the limit. This extremely unfair tax clearly must be changed. 

I would submit that there are several national problems with the current system 
requiring immediate attention. It puts our senior former-enlisted citizens at risk. It 
blatantly tells our senior citizens, once again, that this nation does not need their input into 
our working economy. It serves as a disincentive for senior Americans to remain active 
and productive. It taxes those who can afford it least at rates experienced nowhere else 
in our society. Finally, it permits the wealthy non-working seniors to collect their full 
Social Security benefit with no penalty. In short, it reneges on the reciprocal contract our 
nation has with its citizens to treat them fairly if they work to ensure its economic and 
social vitality. 

Enlisted veterans and retirees will most certainly be affected by this program. During 
their careers, they are called upon, by and large, to work very difficult jobs and pay levels 
far below those experienced in the civilian sector. Savings and preparation for the future 
are usually deferred in light of the low wages. 

These patriots are called upon to sacrifice all, if necessary to protect our nation. 
Many do. And yet, those few who invest a third of their lives to serving our nation, and 
reach retirement, enter the Job market at a disadvantage because of their middle age. 
Make no mistake: Enlisted retirement must be supplemented with a second job to exist 
in our society. As these veterans reach Social Security age and enter their most physically 
vulnerable years, they must often continue to work. 

The first message they receive as they enter this age group is that their contribution 
is no longer needed or wanted by a nation that once depended on them for its defense. 
They can continue to work, but it will cost them. Once again, our nation sends the 
message too pervasive in many government programs: You will benefit more if you fail 
to produce; if you work, you will be penalized. 

Thus, these veterans are forced to examine the resources that will help them manage 
their final years. A military annuity check and Social Security will have to completely 
underwrite the cost of their lives, homes, health care — in short, their well-being. 
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Unfortunately, this disincentive to work, created by the Social Security Earnings Test, 
can be gladly embraced only by those who are wealthy. Usually, enlisted veterans don’t 
have the luxury of choice. They must work, and they again face a greater-than-normal 
burden. 

Clearly, no other group in our society is as highly taxed as those who are penalized 
under the current earnings test. The administration itself estimates that nearly a million 
beneficiaries currently lose some or all of their benefits because of the test that applies at 
age 65. With the one dollar penalty for every three earned, those in that age group face 
the equivalent of a marginal tax rate of 33 percent. When the returned benefits are 
combined with payroll taxes, federal income taxes, state taxes, and a possible tax on up 
to 85 percent of benefits, marginal tax rates are extraordinarily high. Once again, the 
disincentive to work is enormous. In fact, in some cases, the combined effect of the 
earnings limit and the various taxes can result in an equivalent marginal tax rate in excess 
of 100 percent. 

Finally, the current earnings test tells senior citizens that those who least need the 
economic assistance of Social Security assistance will receive the full benefit without 
penalty. Only those who are already at jeopardy face the test. Because the earnings test 
applies only to wage income, those who can afford to live off of dividend and investment 
income face no reduction in benefits whatsoever. This clearly tells our enlisted seniors 
that because of their reduced career wages, they will pay still another price for their 
sacrifice. 

Funding and deficit impact arguments for increasing the earnings threshold or 
eliminating the earnings test entirely have, to this point, been circular. Viewpoints have 
generally depended on the position of the presenter. The Social Security Administration 
focuses on short- and long-term costs; it minimizes the positive economic impact on the 
increased productivity through greater employment of our senior citizens. Others contend 
that the increased tax income and overall productivity of our seniors will more than 
compensate for any impact on the deficit. Rather than enter into this argument, we call 
for this committee to get the facts from bipartisan experts. We charge you to include in 
your deliberations the need to treat those who enter their late years of citizenship fairly. 

While the current proposal will not eliminate the inequities cited here, raising the 
earnings limit, without penalty, to $30,000 over the next five years is clearly a step in the 
right direction. It is an effort that has often been proposed but unfairly side stepped by 
our congressional leadership for too long. AFSA wholeheartedly endorses your effort. 

In closing, Mr. Chairman, the Air Force Sergeants Association does not underestimate 
the difficulty of the task before you. You are being closely watched by our senior citizens 
as this committee decides how to make the right decisions for those it represents. We 
applaud your effort and wish this committee well. As always, AFSA stands ready to 
assist in any way we can to do the right thing for the senior enlisted members we 
represent. 
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January 12, 1994 


The Honorable Jim Sunning 
Chairman 

Subcommittee on Social Security 
Committee on Ways and Means 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Re: Provisions of the "Contract with America" Dealing 

with the Social Security Earnings Test 

I am writing to you to present the views of the American 
Bar Association concerning the provisions of the 
"Contract with America" relating to the Social Security 
Earnings test. 

In August 1991, the ABA's House of Delegates adopted 
policy supporting the elimination or the substantial 
liberalization of the retirement earnings test in Social 
Security. The retirement earnings test coupled with 
other taxes imposes a very large marginal tax rate on 
certain elderly Americans. We believe that such a high 
tax rate discourages work effort by these elderly 
workers, many of whom have the very skills America needs 
to be competitive in the coming years. 

Different individuals and groups have conflicting views 
as to how many elderly individuals aged 65 and over would 
either return to work or continue to work depending on 
whether the test were repealed or liberalized. We cannot 
say with certainty what the results would be. However, 
we believe that if even a modest number of individuals in 
this group are encouraged to continue working, the effect 
on the economy can only be positive. The addition of 
skilled and experienced employees will enhance the 
competitiveness of the American economy and supplement 
the tax revenues derived from employment. 

From the standpoint of tax policy, we believe that the 
current restrictions result in a most regressive tax. 

The changing patterns of compensation and employment have 
outdated and thwarted the original effects and objectives 
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of the law. 

The ABA understands the importance to the individual of 
being given the option to continue to work in one's field 
of interest. A marginal tax rate as high as this one 
creates a substantial barrier to continued employment. 

We would appreciate it if you would include this letter 
in the record of the your Subcommittee's January 9 
hearing on the Social Security Earnings Test. 

Sincerely, 

Robert D. Evans 


cc: John C. Deacon, Chair, ABA Senior Lawyers Division 

Joseph E. Ross, Chair, Committee on Legislation and 
Administrative Regulations, ABA Senior Lawyers 
Division 
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TESTIMONY OF GLENN M. i 

AMERICAN COUNCIL OF THE BLIND 

January n, 

This is testimony for the record by the American Council of the Blind (ACB) in the hearing 
of January 9, 1995 about the Senior Citizens’ Equity Act of 1995 before the Honorable Jim 
Bunning, Chairman, Subcommittee on Social Security, Committee on Ways and Means, U. S. 
House of Representatives. 

The American Council of the Blind is a national membership organization established to 
promote the independence and well-being of individuals who are blind and visually impaired. 
By providing numerous programs and services, ACB enables blind and visually impaired 
people to live and work independently, contribute significantly to their communities, and 
advocate for themselves. 

We are greatly concerned about a proposed amendment (sec. 101 (b)) in the Senior Citizens' 
Equity Act which would have far reaching and detrimental effects on people who are blind 
and who are employed or who may find employment while in receipt of Social Security 
Disability Insurance (SSDI) benefits. That amendment would destroy the linkage between the 
basic earnings limit for retirees age 65-69 which is by law used to determine if a blind person 
is performing Substantial Gainful Activities (SGA). The linkage has been in effect since 1 977 
and has been helpful to people who are blind in their continuing effort to be productive 
members of society. Blind beneficiaries want very much to work and contribute to society, 
but those who are able to earn enough to approach the SGA level are fearful of losing their 
SSDI benefits and medicare coverage. Those fears are serious work disincentives. 

The proposed legislation to increase the earnings limitations for older workers would provide 
those older workers an incentive to remain productively employed. The current earnings limit 
has been shown to punish senior citizens who must work out of economic necessity, by 
penalizing them with a loss of benefits if they have earnings above the limit. It is the same 
for people who are blind, except the penalities are very harsh since the blind person loses his 
or her total benefit for the month if the earnings exceed the SGA limitation for that month. If 
the blind person continued to exceed the earnings limitation he or she would lose benefits and 
Medicare coverage, and have difficulty in regaining social security benefits. 

Retention of the linkage between the SGA level for people who are blind and retirees would 
not have a great effect on the numbers of people who are on the SSDI rolls and those who 
may become eligible in the future. Currently, the number of people who are blind and under 
the age of 65 on the SSDI rolls is approximately 109 thousand, based on Social Security 
Adminstration estimates. The number includes disabled widows/widowers and disabled adult 
children. An increase in the earnings limit for people who are blind would not affect those 
already on the rolls except to encourage them in their efforts to improve their earnings to the 
extent possible. As for additional beneficiaries who may become eligible for SSDI, the 
numbers might increase slightly year by year as the limitations are lifted. It is noted however 
that the CBO (June 19, 1991) estimated that approximately only 69,000 might be added to the 
SSDI rolls if the earnings limit for people who are blind was totally removed. That figure 
would presume that all who could be eligible would file for benefits. 

Contrasting the above figures with data developed by the Inspector General of the Department 
of Health and Human Services we cein more clearly define the possible effects of relaxing the 
earnings limitations. In September 1993, the IG reported on a study of the Work Experiences 
of Blind and Non-Blind disabled SSDI Beneficiaries. The IG used 1990 SSA data and found 
that only 1.6 percent (1,100) of blind beneficiaries had earnings between $6,000 and $9,360 
per year, page 6 of the IG report. It was found that only 1 1.3 percent of blind beneficiaries 
had some earnings in 1990. If the linkage with the earnings for retirees is retained, based on 
the above data there would be no additional cost for those already on the rolls. Based on the 
above data, it would appear that retaining the linkage between those who are blind and the 
retirees would have little, if any effect, on the numbers of people who are blind and who file 
for SSDI benefits in the future. 

Inasmuch as the definition of disability because of blindness established by law is very strict 
and specific, the Congress recognized in 1977 that the definition of SGA for people who are 
blind could best be established by setting a dollar amount for earnings, and that linking such 
amount to the earnings limitations for the retirees was the most equitable and efficient way of 
doing so. Should Congress overturn the Congressional actions of 1977 and now break that 
linkage, it would not be helpful to the program at large and would discourage the efforts of 
those who attempt to remain in the labor market. 
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TESTIMONY OF SCOTT MARSHALL 
AMERICAN FEDERATION FOR THE BLIND 

Mr. Chairman and Members of the Subcommittee: 

This statement is presented on behalf of the American Foundation for the Blind and is 
submitted for the hearing record relative to H.R. 8, the Senior Citizens Equity Act. 

The mission of the American Foundation for the Blind is to enable persons who are blind 
or visually impaired to achieve equality of access and opportunity that will ensure freedom of choice 
in their lives. AFB accomplishes this mission by taking a national leadership role in the development 
and implementation of public policy and legislation, informational and educational programs, 
diversified products, and quality services. 

AFB is opposed to H.R. 8, the Senior Citizens Equity Act as introduced on January 4, 1995. 
Section 101(b) of the bill should be amended to remove language which excludes blind persons from 
increases in the amount of money which blind SSDI beneficiaries can earn without loss of their SSDI 
payments and often Medicare benefits. 

Since 1977, blind SSDI beneficiaries can earn the same amount per month as retirees age 
65-69 without fear of losing their SSDI benefits, and if otherwise eligible, their Medicare benefits. 
Currently, the exempt earnings amount is $940 per month ($11,280 annually). 

The Senior Citizens Equity Act, introduced in the 104th Congress as H.R. 8, mandates 
increases in the exempt earnings amount for retirees to $30,000 per year by the year 2000, but does 
not provide these increases for blind ssdi beneficiaries. You have heard other witnesses today testify 
that For retirees over 65 the tax paid on $1 for each $3 of excess earnings earned, the FICA tax. 
Federal and state income taxes when applicable leave most people with little economic incentive to 
work. In the case of blind persons under 65, there is no $1 for $3 offset to even encourage an 
attempt to reenter the labor market. The earnings limitations affect persons who are in most need 
of additional income to cover living or health care expenses. For those people with high incomes, 
the removal of earnings limitations would add few dollars to their overall income, and one-half of 
the benefit would be taxable as part of Adjusted Gross Income. 

Failure to continue to provide these increases in the earnings limit to blind SSDI 
beneficiaries is contrary to existing law and would constitute a serious disincentive to work. 
Except for the mandated increases for retirees during the years 1978-1982, the earning limit for blind 
SSDI beneficiaries has continuously been adjusted upward and linked to the earnings limit for 
retirees. By contrast, continuation of the exempt earnings linkage between retirees and blind 
beneficiaries will help to prevent blind low income wage earners from losing financially by working. 

In addition, continuation of the increases in the exempt earning amount for blind SSDI 
beneficiaries makes economic sense for the U.S. Treasuiy and the Social Security Trust Fund. For 
those who can return to the labor market, their earnings will benefit the economy through increased 
productivity, reduced transfer payments from support programs, increased payments of income taxes, 
and payments to the Social Security and Medicare Trust Funds. In addition, as more blind persons 
return to work and accumulate work credits, the number of blind SSI beneficiaries should be 
reduced if not eventually eliminated. The cost of continuing the linkage between the earning test for 
blind and retired beneficiaries must not be scored on a static basis, given the savings to the Treasuiy 
resulting from the offsets listed above. Finally, according to a study by the Office of Inspector 
General, HHS, only approximately 1.6 percent of blind SSDI beneficiaries earned above the SGA 
earning limit. The attached chart factors this percentage against current estimates of blind SSDI 
beneficiaries which leads to the conclusion that a very few individuals will be affected by including 
blind persons within the scope of H.R. 8*s protections. 

Should you desire further information, please do not hesitate to contact me. 
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1991 Census population estimates from Statistical Abstract of the United States. 1993 , 113th edition, U.S. Bureau of the Census, table 22, page 21. 
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TESTIMONY OF THOMAS F. YOUNGBLOOD 
AMERICAN HOTEL & MOTEL ASSOCIATION 


The Honorable Jim Banning 
Chairman, Subcommittee on Social Security 
Committee on Ways and Means 
U.S. House of Representatives 
Washington, DC 20515 

RE: January 9, 1995 hearing on Social Security earnings limits. 

Dear Mr. Chairman: 

The American Hotel &. Motel Association is the trade association of the lodging industry. 

With over $60 billion in annual sales through 45,000 properties, the lodging industry employs 
over one and a half million people. Our industry is one of the main sources of entry level jobs in 
our country and also offers employment opportunity for a broad range of citizens, including older 
Americans. AH&MA membership includes all major chains, as well as independent properties, 
resorts and convention hotels. 

Our industry supports the efforts of this subcommittee to raise the Social Security earnings limit 
to $30,000. We believe this action will help expand the employment opportunities of many 
older Americans currently restrained from participating in the job market as fully as they wish. 

Currently, the Social Security earnings limit severely penalizes older Americans between the 
ages of 65 and 70 who wish to, and in many cases need to, work. By cutting Social Security 
benefits one dollar for every three dollars earned over $1 1,280 the federal government is 
imposing an immediate 33.3 percent “tax”. This is in addition to federal income tax, FICA tax 
and any state and local taxes which also must be paid. The net result is to take 60 percent or 
more of every three dollars earned over the Social Security limit. This is a painful deterrent to 
many older Americans who wish to work and we commend the subcommittee for addressing this 
issue early in the 104th Congress. The stepped increase to $30,000 targets its benefit without 
penalty to those who are most in need of relief - older Americans working to supplement Social 
Security and, all too often, a small retirement pension. 

Currently in the United States we have a population with a growing number of older 
Americans. With improvements in the quality of life many are living longer and enjoying 
productive lives which include the satisfaction of continuing to work. The changes in Social 
Security law proposed by the subcommittee go hand-in-hand with demographic changes to 
create a classic win-win situation. Removing obstacles to work for older Americans is an 
acknowledgment that working is good for people. It gives them the satisfaction of being useful 
and provides the money needed to live a more comfortable life. 

As a industry providing first jobs to many, we see, as a result, high turnover of employees as 
many move on to build careers both in and out of our industry. This turnover, when coupled 
with the large number of new jobs our industry adds in flourishing economic times, creates a 
continuing need for new employees. We have found that older Americans are good workers. 
They are experienced, reliable and welcome the opportunity to work. Frequently they become 
role models and mentors for their younger co-workers who are learning job skills they will need 
in their future. Also, the lodging industry is able to offer flexible work schedules which coincide 
with the work preference of many older workers seeking less than full time employment. Our 
industry welcomes older workers and actively seeks their employment. 

With the employment needs of our industry and other being helped and the job desires of older 
workers being met, the government also benefits. Taxes will be paid on these increased earnings 
and the health of American businesses will benefit by increased consumption. 

In summary, an increase in the Social Security earnings test from its current level to $30,000 
will allow many of our older employees to work for longer periods during a year. This will 
benefit our industry’s need for employees, while also benefiting the employees themselves many 
of whom, quite frankly, need the extra income and can not afford to forfeit any of their Social 
Security payment. We support legislation to increase the Social Security earnings test and ask 
that our comments be made a part of the record of the hearing. 

Sincerely, 

Thomas P^oungblo^ 

Director,^overnm€ 5 ^tal Affairs 
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TESTIMONY OF TONY YOUNG 
CONSORTIUM FOR CITIZENS WITH DISABILITIES 

Mr. Chairman, we the undersigned members of the Consortium for Citizens with 
Disabilities Social Security and Long Term Services and Supports Task Forces appreciate 
THIS opportunity TO SUBMIT THE FOLLOWING STATEMENT FOR THE RECORD. ThE CCD IS A 
COALITION OF OVER I 20 CONSUMER, ADVOCACY, SERVICE PROVIDER, AND PROFESSIONAL 
ORGANIZATIONS THAT ADVOCATES ON BEHALF OF INDIVIDUALS WITH DISABILITIES AND THEIR FAMILIES. 

We APPLj\UD the committee for its efforts to bring much needed EQUITY TO SENIOR CITIZENS 
AFTER A LIFETIME OF CONTRIBUTING TO SOCIETY. IT IS APPROPRIATE TO ENABLE CITIZENS TO RETIRE 
IN DIGNITY AND COMFORT AND TO PURSUE ACTIVITIES DELAYED BY THE NEED TO WORK AND RAISE 
FAMILIES. 

AS MOST Americans, persons with disabilities desire to work and assume all the 

RESPONSIBILITIES AND DUTIES OF CITIZENSHIP IN AN OPPORTUNITY SOCIETY. IN ORDER TO DO SO, 
PERSONS WITH DISABILITIES MUST BE ABLE TO COMPETE ON A LEVEL PL-AYING FIELD. THE REALITY 
IS THAT FACED WITH THE EXTFRAORDINARY COST OF DISABILITY, PERSONS WITH DISABILITIES NEED 
FINANCIAL RELIEF FROM THESE EXPENSES TO LIVE INDEPENDENTLY AND BE SELF-SUFFICIENT. 

Therefore we recommend that this bill be renamed the "Senior and Disabled Citizens 
Equity Act" and the attached amendments be made to the proposed legislation. 

Section I O 1 (a) of H.R. 8 would increase the monthly earnings level for individuals of 
retirement age to $2,500.00 in the year 2000. We take no position on the merit of this 
INCREASE. However, we are concerned about the great disparity which will result if the 

NEW EARNINGS LEVEL IS NOT APPLIED EQUALLY TO ALL PEOPLE WHO RECEIVE MONIES UNDER OASDI 

FROM THE Social Security Agency. We suggest that Title I be amended to include people 

WITH DISABILITIES WHO ARE RECEIVING BENEFITS UNDER TITLE II. THE OlD AGE, SURVIVORS, AND 

Disabled Insurance Program of the Social Security Act. 

A RECENT Harris poll showed that two-thirds of working age people with disabilities are 
unemployed. Of this number, 79% want to work. As you may know, individuals with 
disabilities face significant disincentives in attempting to enter and remain in the 

WORKFORCE. SOCIAL SECURITY STATISTICS SHOW THAT THE NUMBER OF SSDI BENEFICIARIES WHO 
SUCCESSFULLY RETURN TO THE WORKFORCE IS LESS THAN ONE-HALF OF ONE PERCENT. THE 

Substantial Gainful Activity (SGA) level currently utilized by the SSA is the primary 

REASON PEOPLE WITH DISABILITIES ARE UNABLE TO FULLY TRANSITION FROM SSDI TO EMPLOYMENT. 

The present SGA level - $500 per month - represents a barrier to tax-payer status for 

INDIVIDUALS WHO WANT TO WORK. PEOPLE WITH DISABILITIES CANNOT AFFORD TO RISK ACCEPTING 
EMPLOYMENT AT THE "bASELINE OF OCCUPATIONAL DEMANDS*' WHICH THE SSA HAS DETERMINED TO 
CONSTITUTE SGA. IN DETERMINING THE "bASELINe", SSA FAILS TO TAKE INTO ACCOUNT WHETHER OR 
NOT SUCH A POSITION WOULD PROVIDE A LIVING WAGE, MUCH LESS AN INCOME LEVEL WHICH WOULD 
DEFRAY THE EXTRAORDINARY COST OF DISABILITY. 

When action is taken on the provisions related to the monthly earnings level that 

RESULTS IN MORE FAVORABLE TREATMENT OF EARNINGS FOR PEOPLE WHO ARE AGED. WE URGE THAT 
THE SAME EARNINGS LEVEL BE APPLIED TO INDIVIDUALS WITH DISABILITIES. WE SEE NO BASIS FOR 
CONTINUING TO MAKE A DISTINCTION BETWEEN PERSONS WHO ARE DISABLED AND PERSONS WHO ARE 
AGED, BOTH OF WHOM MAY NEED AND WANT TO WORK. AS DEMONSTRATED BY THE SOCIAL SECURITY 
STATISTICS CITED ABOVE, PEOPLE WITH DISABILITIES OF ALL TYPES, INCLUDING PHYSICAL, SENSORY, 
COGNITIVE, OR MENTAL IMPAIRMENTS, CAN EXPERIENCE DIFFICULTY IN ENTERING OR RE-ENTERING THE 
WORK FORCE. SUBSTANTIAL COSTS ASSOCIATED WITH LIVING AND WORKING WITH A DISABILITY ARE NOT 
ENCOUNTERED BY THOSE WITHOUT DISABILITIES. 
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These extraordinary costs might include personal assistance services, such as bathing, 

DRESSING, EATING, TOILETING, TRANSFERRING FROM BED TO CHAIR AND BACK, COMMUNICATING WITH 
OTHERS THROUGH SIGN LANGUAGE INTERPRETERS, HIRING A DRIVER TO ENABLE TRANSPORTATION TO 
WORK OR RELATED ACTIVITIES, OR HIRING SOMEONE TO ASSIST A PERSON WITH A COGNITIVE 
DISABILITY TO MAKE DECISIONS. THEY COULD INCLUDE THE COST OF ACCESSIBILITY MODIFICATIONS 
SUCH AS A LIFT OR HAND CONTROLS TO A CAR OR VAN; A WHEELCHAIR RAMP OR ALTERNATIVE 
SIGNALING DEVICES FOR AN ACCESSIBLE HOME; OR MEDICINES AND MEDICAL SUPPLIES. THERE ARE 
MAJOR EXPENSES FOR ASSISTIVE TECHNOLOGY, INCLUDING WHEELCHAIRS, HEARING AIDS, CANES, 
COMPUTERS, AUGMENTATIVE COMMUNICATIONS DEVICES, AND THE MAINTENANCE COSTS OF THE TOOLS. 

Not the least of these extraordinary expenses is for medical specialists ABOVE AND 

BEYOND THE TYPICAL MEDICAL EXPENSES INCURRED BY THE AVERAGE PERSON. ALL OF THESE 
EXPENSES CONSPIRE TO TRAP INDIVIDUALS WITH DISABILITIES IN A CYCLE OF POVERTY FROM WHICH 
MOST CANNOT ESCAPE WITHOUT TAX BREAKS TO LEVEL THE ECONOMIC PLAYING FIELD. 

In order to encourage individuals with disabilities to obtain employment, we RECOMMEND 

CHANGES IN TITLE III TO ADDRESS THE COST OF LONG-TERM SERVICES FOR ALL WORKING PERSONS 
WITH DISABILITIES, NOT ONLY THOSE ON SSDI. TO DO THIS, WE PROPOSE A TAX CREDIT OF ONE-HALF 
OF ALL PERSONAL ASSISTANCE SERVICES COSTS, UP TO $ I 5,000 FOR ANY INDIVIDUAL WITH A 
DISABILITY WHO IS WORKING. WE RECOMMEND THE INCORPORATION OF THE ATTACHED SECTION 303 
AS PART OF THE SENIOR AND DISABLED CITIZENS EQUITY ACT. 

The proposed tax credits and changes in allowable medical care deductions will help to 

OFFSET THE EXTRAORDINARY EXPENSES OF LIVING WITH A DISABILITY AND ASSIST PEOPLE WITH 
DISABILITIES TO ENTER THE WORKFORCE BY GIVING THEM A MEASURE OF ECONOMIC EQUITY WITH 
THOSE WHO DO NOT NEED TO PAY SUCH COSTS. 

We are concerned that this bill relies too heavily on long term care insurance to meet 

THIS CRITICAL SERVICE NEED FOR ELDERS AND INDIVIDUALS WITH DISABILITIES. WHILE WE DO NOT 
BELIEVE THAT PRIVATE INSURANCE WILL BE ABLE TO ADEQUATELY MEET THE LONG-TERM SERVICE 
NEEDS OF PERSONS WITH DISABILITIES OF ALL AGES, WE RECOGNIZE THAT IT MAY HELP TO PAY SOME 
OF THE LONG-TERM SERVICE COSTS OF THOSE PERSONS WITH DISABILITIES (GENERALLY OLDER 
PEOPLE) WHO CAN AFFORD TO PURCHASE AND MAINTAIN PRIVATE COVERAGE. SINCE NUMEROUS 
INADEQUACIES AND ABUSES IN THE LONG-TERM CARE INSURANCE MARKET HAVE BEEN WELL 
DOCUMENTED, WE BELIEVE THAT PRIVATE LONG-TERM CARE INSURANCE SHOULD NOT BE GIVEN 
PREFERENTIAL TAX TREATMENT UNLESS ADEQUATE STANDARDS ARE IN PUVCE TO PROTECT CONSUMERS 
FROM SUCH PRACTICES. 

We believe that the inclusion of these amendments would greatly enhance the ABILITY OF 
INDIVIDUALS WITH DISABILITIES TO BECOME AND REMAIN CONTRIBUTING MEMBERS OF AMERICAN 

SOCIETY. Encouraging people with disabilities to become tax-payers rather than tax-takers 

WOULD REDUCE THE OUT-FLOWS OF THE SSDI TRUST FUND AND INCREASE THE REVENUES TO BOTH 

THE General Fund and the SSDI Trust Fund. It will also assist them to discharge fully 

THEIR DUTIES AND RESPONSIBILITIES AS CITIZENS. THANK YOU FOR THIS OPPORTUNITY TO PRESENT 
TESTIMONY FOR THE RECORD. 

If you have further questions, please contact tony Young of the American Rehabilitation 
Association, at 202-789-5700x4035, or 1350 I Street, NW, Suite 670, Washington, 
DC 20005. He is a co-chairs of both the Social Security Task Force and Long Term 
Services and Supports Task Force. 
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PROPOSED AMENDMENTS 


The Senior Citizens’ Equity Act 

[RECOMMENDED AMENDMENTS ARE UNDERLINED] 

1. Rename This The Senio r and Disabled Citizens’ Equity Act 
SECTION 1. SHORT TITLE. 

This Act may be cited as the “Senio r And Disabled Citizens’ Equity Act”. 

2. TITLE I - SOCIAL SECURITY EARNINGS TEST 

SEC. 101. ADJUSTMENTS IN MONTHLY EXEMPT AMOUNT FOR PURPOSES OF THE 
SOCIAL SECURITY EARNINGS TEST. 

(a) INCREASE IN MONTHLY EXEMPT AMOUNT FOR INDIVIDUALS WHO HAVE 
ATTAINED RETIREMENT AG OR HAVE BEEN DETERMINED ELIGIBLE FOR DISABILITY 
INSURANCE BENEFITS . - Section 203(f)(8)(D) of the Social Security Act is amended to read as 
follows: 

(D) (i) Notwithstanding any other provision of this subsection, the exempt amount 
which is applicable to an individual who has obtained retirement age (as defined in section 216(1)) 
or has been determined eligible for disability insurance benefits before the close of the taxable year 
involved shall be- 

3. TITLE III - TREATMENT OF LONG TERM CARE AND SERVTCF.S 

4. SEC. 301. TREATMENT OF LONG TERM CARE INSURANCE OR PLANS. 

(a) General Rule. -- Subpart E of part I of subchapter 1 of the Internal Revenue Code of 1986 
is amended by inserting after section 818 the following new section: 

SEC. 818A. TREATMENT OF LONG TERM CARE INSURANCE OR PLANS. 

(c) Qualified Long Term Care Services. - For purposes of this section - 

(1) In General. -- The term ‘qualified long term care services’ means necessary 
diagnostic, preventive, therapeutic, and rehabilitative services, and maintenance or personal care 
services, which — 

(A) are required by an indi vi dua l wi th a d isa bi lity a t hom e or in a qualified 

facility, and 

5. AMEND SECTION 818A, (c)(2) to read: 

( 2 ) Individual with a Disability . - 

(A) In General. ~ The term ‘ individual with a disability * means any individual 
who has been certified by a licensed health care practitioner as — 
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6. AMEND SECTION 818A, (c) (2)(B)(v) to read: 

(B) Activities of Daily Living. ~ For purposes of subparagraph (A), each of 
the following is an activity of daily living: 

(v) Eating. — The process of acquiring or preparing or getting food 
from a plate or its equivalent into the mouth. 

7. AMEND SECTION 818A, (c)(3) to read: 

(3) Qualified Facility. — The term ‘qualified facility’ means -- 

(A) a nursing, rehabilitative, hospice, a comprehensive outpatifnt 
REHABILITATION FACILITY , or adult day care facility.... 

(B) an individual’s home, orany home-like setting of one or more individuals 
choosing to share quarters . 
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NATIONAL ASSOCIATION OF CONVENIENCE STORES 
STATEMENT FOR THE RECORD 
ON SOCIAL SECURITY EARNINGS LIMIT 

My name is Ten Richman, Senior Vice President for Public Affairs for the National 
Association of Convenience Stores (NACS), and we strongly support the provision in the 
"Contract With America" to raise the Social Security earnings limit. NACS is a national trade 
association with over 1,750 members that operate over 60,000 outlets in all 50 states. 
Collectively, these stores employ over half a million individuals of which only a small percentage 
(less than five percent) are 60 or older. It is our view that the earnings limit on these individuals 
is, at least in part, a main contributor to their small representation in our workforce. 

NACS believes that this provision in the "Contract With America" is extremely important 
for the American work place. The earnings limit functions as a disincentive to work for many 
bright and potentially productive individuals in this country. 

Older workers bring many positive attributes to the work place. They are usually 
experienced individuals with many important job skills. While the benefits of these workers to 
the employer may be obvious, they are also beneficial to younger employees who can learn from 
the examples set by these work place veterans. 

To put the need for this change into context, let me review recent changes in the law 
which covers their benefits. Prior to 1984, social security benefits were excluded from the gross 
income of the recipient. Additional legislation changing the taxation of social security benefits 
was enacted in 1993 and again in 1994. These changes have had a devastating effect on 
industries, like the convenient store industry, who are traditionally disadvantaged in a tight labor 
market. 


The current tight labor market has been especially hard on the convenience store industry 
due to some industry trends. Specifically, the convenience store industry is rapidly changing to 
add services. Indeed, many industry members are teaming up with traditional "fast food" chains 
(McDonald’s, Burger King and Taco Bell, for example) to offer a combined facility to customers. 
A major impact of these combination outlets is the need for more employees. Whereas a 
traditional convenience store may operate well on an average of 10 full and part-time employees, 
the addition of a fast food operation can increase that requirement to near 30 per store. Social 
Security beneficiaries would fit this bill well, but for the current limitations they face on earnings. 

Given that starting wages in our industry range from the minimum to over $6.50 per hour 
and that seniors are likely experienced enough to pull down the highest of hourly rates, it is easy 
to see that they would exceed the earnings limitation inside of a full year. 

More importantly, they could never afford to get a raise since they would lose $1 in 
benefits for every $3 earned over the annual limit. To illustrate this point, let’s assume a full- 
time senior employee earning $6.00 per hour. This individual will, within 12 months, reach the 
earnings limitation. If that individual were to receive a 50 cent per hour raise, that would add 
about $19.00 a week or $950.00 year to their income. The raise, therefore, could cost them 
nearly $300 in benefits a year when you apply the formula mentioned above. The idea that 
seniors have a built in disincentive to work is exacerbated when you realize that there is an even 
greater disincentive to reward, through raises, good job performance. 

Given the country’s demographics going forward in which we realize that the population 
is getting older and not younger and the ever present need for full and part-time help in industries 
like ours, NACS believes that it is entirely appropriate that Congress address this issue and update 
it to reflect today’s realities. We urge you to reinstate work incentives for seniors and pass 
legislation to increase the earnings limitation as proposed. 
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Written Testimony of 
Leland Swenson 

President, National Farmers Union 
submitted to the Subcommittee on Social Security 
House Ways and Means Committee 
January 9, 1995 


Mr. Chairman, Mr. Jacobs and members of the subcommittee, I am pleased to represent the 
253,000 farm and ranch family members of National Farmers Union in responding to your 
request for written statements for the printed record of your hearing on proposals to raise the 
Social Security earnings limit. 

National Farmers Union believes older Americans provide knowledge, experience and skills 
which make them a valuable national resource. Our organization historically has supported 
programs which benefit senior citizens. 

However, National Farmers Union's membership does not believe the current proposal to raise 
the Social Security earnings limit to $30,000 by the year 2000 is in the best interests of our 
nation and its senior citizens, particularly when there is no defined plan to pay the projected S7 
billion in increased costs over the next five years. 

The Congressional Budget Office (CBO) agrees and has found no data to support arguments that 
raising the earnings limit will result in large-scale re-entry of individuals into the workforce. 
CBO’s findings result from the fact that no significant behavior changes occurred in the 1970's 
when the earnings test was liberalized. CBO further presents data showing that more than 50 
percent of new Social Security beneficiaries elect Social Security as soon as they are eligible at 
age 62, even though amounts are reduced. 

The present earnings test exists because Social Security was designed to help replace the income 
lost by workers when they genuinely retire. Because weakening the test broadens the entitlement 
and would cost the federal government $7 billion over five years it simply does not make sense 
to take such an action during a time when other critical programs for the elderly, children and the 
truly needy are being slashed or eliminated in the rush to reduce the federal deficit and balance 
the budget! 

Data shows that the neediest beneficiaries would not be helped by this proposal. However, one- 
third of the $7 billion in increased Social Security costs which would result instead would go to 
increase benefits to households with incomes of more than $70,000, according to the Social 
Security Administration. More than half would go to households with incomes of more than 
$50,000. 

As the number of elderly in our population increases due to the aging of baby boomers and 
improved medical technology, it becomes ever more important to assure the future financial 
integrity of Social Security. 

Delegates to our most recent national convention adopted the following policy statement in this 
regard; 


’’The current Social Security tax rate could be 
reduced if it were made applicable to all 
earnings, as is the case with the Medicare tax 
rate, which in 1993 was applicable to $135,000 in 
eamings....We urge continued support for 
strengthening and protecting the Social Security 
program.” 


Thank you for the opportunity to express the views of our organization on this issue. 
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BEFORE TEIE SUBCXMiiTl'KE ON SOCIAL SECURITY 
C aM UlTrKE ON WAYS AND MEANS 
UNITED STATES HOUSE OF REPRESENTATIVES 
WASHINCTON, D.C. 


STATEMEOT OF 
Patricia M. Beattie 

Director, Public Policy and Legislative Affairs 
National Industries for the Blind 
1901 North Beauregard Street, Suite 200 
Alexandria, VA 22311 
Ph. (703) 578-6513 
January 9, 1995 

Statement on H.R. 8, The Senior Citizens’ Equity Act 


National Industries for the Blind (NIB) is pleased to have an 
opportunity to provide this statement for the record, expressing our 
views on H.R. 8, the proposed SSlior Citizens' Equity Act. NIB is 
designated by the Presidentially-appointed Committee for Purchase--. 
From People Who Are Blind or Severely Disabled as the central 
nonprofit agency to represent state and nonprofit agencies that 
participate in the program of the Javits-Wagner-0 ' Day Act. NIB is 
a 501(c) (3) organization which was incorporated in 1938. One of our 
primary responsibilities is to equitably distribute contracts from 
the Federal Government for products and services among qualified 
nonprofit agencies for the blind. Currently, 82 agencies, which 
operate 110 employment facilities in 40 states employing 
approximately 5,500 people who are blind, are associated with NIB. 

We are greatly concerned about language in Sec. 101 (b) ) of the 
Senior Citizens' Equity Act which would have far-reaching and 
detrimental effects on people who are blind. The language would 
destroy the linkage in existing law between the basic earnings limit 
for retirees age 65-69 and blind SSDI beneficiaries, which is the 
legal standard used to determine if a blind person is performing 
Substantial Gainful Activities (SGA) . 

Since 1977, blind SSDI beneficiaries can earn the same amount 
per month as retirees age 65-69 without fear of losing their SSDI 
benefits, and if otherwise eligible, their Medicare benefits. 
Currently, the exempt earnings amount is $940 per month ($11,280 
annually. Continuation of this exempt earnings linkage between 
retirees and blind beneficiaries will help to prevent blind low 
income wage earners from losing financially by working. 

Sec. 101(b) of the Senior Citizens Equity Act mandates 
increases in the exempt earnings amount for retirees to $30,000 per 
year by the year 2000, but does not provide these increases for 
blind SSDI beneficiaries. Failure to provide these increases to 
blind SSDI beneficiaries is contrary to existing law and would 
constitute a serious disincentive to work. 

Retention of the linkage between the SGA level for people who 
are blind and retirees would not have a great effect on the numbers 
of people who are on the SSDI rolls and those who may become 
eligible in the future. Currently, the number of people who are 
blind and under the age of 65 on the SSDI rolls is approximately 109 
thousand, based on Social Security Administration estimates. The 
number includes disabled widows /widowers and disabled adult 
children. Please keep in mind that the number of blind 
beneficiaries represents less than three percent of the 3.7 million 
working age SSDI beneficiaries. Maintaining the linkage would serve 
to encourage those already on the rolls to improve their earnings 
to the extent possible. As for additional beneficiaries who may 
become eligible for SSDI, the numbers might increase slightly year 
by year as the limitations are lifted. It is noted however that the 
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CBO {June 19, 1991) estimated that approximately only 69,000 might 
be added to the SSDI rolls if the earnings limit for people who are 
blind was totally removed. That ficfure would presume that all who 
could be eligible would file for benefits. However, the actual 
number of additional beneficiaries would more realistically be 
25,000. This is not a "budget buster". Even at maximum rates, the 
cost would be less than $200,000 per year. The result would be more 
productive, tax-paying blind people- -and additional contributions 
to the Social Security Disability trust funds. 

The consequences of breaking the linkage between the blind and 
older retirees would be dramatic. Listen to the words of Richard 
Joiner, a blind employee at Royal Maid Association for the Blind in 
Hazlehurst, Mississippi, writing to the House Government Operations 
Subcommittee on Employment and Housing, February 20, 1991. His 
experience in trying to combat the effects of the low earnings limit 
are all too common among people who are blind. When the United 
States found itself at war with Iraq during Desert Storm, and NIB 
Affiliates had to complete much needed contracts to support the war 
effort, blind employees were forced to choose between working as 
hard as they could or surviving financially. 

"If I could, I would dress in desert sand camouflage, carry an M16 
and serve my country in the Persian Gulf. Instead, I am responsible 
for helping to produce Desert Storm items and carry a cane . I would 
like to produce more goods to supply our fighting men and women in 
the Persian Gulf, but because I receive Social Security benefits my 
working hours are limited. Hopefully this war will end soon, but 
in the mean time, we are told that our products are in high demand. 

. . . For most of us, working only a few hours overtime decreases 
benefits from Social Security instantly. When the overtime hours 
stop, the benefits don't start back instantly. ... Give us the 
opportunity to do our part the best we can, but please don't 
penalize us for doing so." 

Mr. Chairman and members of the Subcommittee, imagine what 
obstacles you would face if you became blind in mid-life at the 
height of your earning potential. Medical care is ’ still a 
necessity, and your obligations to your family would be even more 
profoundly difficult to fulfill. Imagine yourself in the shoes of 
Marvin Shelley, another blind employee working at the Cincinnati 
Association for the Blind. Testifying before the Subcomn tee on 
Employment and Housing on February 20, 1991, Mr. Shelley exp..essed 
the frustration of losing sight and trying to earn a living wage. 

"I currently receive approximately $900 per month in SSDI benefits. 
Yet, if I earn even one dollar more than the limit of $810 I would 
lose these benefits. This would be devastating to my family. My 
wife and I would lose our house, car, and insurance. We would have 
to pull our son out of college. I would lose everything I have 
worked for." 

It DOESN'T make sense for blind workers to feel they must turn down 
extra hours, raises in wages or promotions for fear of losing 
benefits. It DOES make much sense to encourage blind people to be 
productive, earn as much as they can, pay the resulting income taxes 
and contribute to the Social Security trust funds. I urge you to 
provide these work INCENTIVES by maintaining the linkage with the 
retirees' earnings test. 
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TESTIMONY OF COL. CHRISTOPHER J. GIAIMO, USAF (RET) 

THE RETIRED OFFICERS ASSOCIATION 

Dear Mr. Chairman: 

On behalf of The Retired Officers Association, an association 
comprised of over 400,000 active duty, retired, reserve and guard 
personnel and their dependents, we wish to express our appreciation 
for the opportunity to present this statement in support of The 
Senior Citizens' Equity Act, a bill which proposes to raise the Social 
Security earnings limit to $30,000 by the year 2000. We support this 
legislation as a critical first step in redressing the current, unfair, 
seniors only tax. 

Mr. Chairman, The Retired Officers Association (TROA) has worked 
diligently for the past several years to remedy what we consider to 
be a grave injustice— a form of discrimination, if you will— being 
perpetrated against our nation's senior citizens for over fifty years. 
This injustice comes in the form of the Social Security earnings test. 
At every turn we have supported efforts to either repeal or amend 
this egregious law— from whatever source or political party, for we 
truly believe it to be a non-partisan issue. 

We applauded President Clinton's campaign document, Putting 
America First , wherein he pledged to "lift the Social Security earning 
limitation so that older Americans are able to rebuild our economy 
and create a better future for all." We stood shoulder to shoulder 
with Senator John McCain in 1991 when he successfully introduced a 
Social Security earnings test repeal amendment to the Older 
Americans Act. Likewise, we decried the House of Representative's 
refusal to act on this measure; a measure which was passed by a 
voice vote in the Senate. Lastly, we urged our membership to 
strongly support Senator McCain, Representative Dennis Hastert and 
their co-sponsoring colleagues in their 1993 efforts to, once again, 
achieve repeal of this law or, at the very least, incrementally 
increase the base amount of "excludable" income in some meaningful 
way. Had we been successful Mr. Chairman, there would be no need 
for this testimony today. 
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Members of the committee, the goals and opinions of The Retired 
Officers Association with respect to the Social Security earnings test 
have not changed over the years. We continue to maintain that the 
law is one of the most egregious, inequitable and anachronistic 
burdens of modern day America. We continue to aver that this law is 
bad economic policy, bad social policy and bad labor policy. 

With your permission, we would like to highlight for the committee 
our rationale for these views: 

• The law unequivocally "targets" senior citizens who wish to 
continue to work and contribute to America, specifically, those 
between the ages of 62 and 69 who are eligible to receive social 
security benefits. We say unequivocally because the Social Security 
earnings test applies to no other segment of working Americans. 

• The tax penalty (and make no mistake about it, it is indeed a tax 
penalty) is extremely onerous on working seniors, costing those 
between the ages of 62 and 65, fifty cents in benefits for every one 
dollar they earn above $11,280 and, for those between the ages of 65 
and 70, one dollar in benefits for every three dollars they earn above 
the limit. Coupled with the recently enacted tax increase on social 
security benefits for individuals with incomes in excess of $25,000 
and couples with incomes in excess of $32,000, the tax penalties 
imposed by the Social Security earnings test makes working seniors 
the most highly taxed Americans in our society. 

• We believe that the rationale which supported passage of this law 
some fifty years ago is archaic and out of step with current economic 
realities and needs to be carefully re-examined. At one time, it was a 
commonly accepted economic tenet that it was preferable to 
encourage older workers to leave the work force, have their lost 
earnings replaced by social security benefits, and have their jobs 
taken over by those younger workers who were under-employed or 
unemployed. This tenet is no longer true. Today, America is facing a 
shortage of skilled labor, a shortage that can be filled by allowing 
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older Americans who have honed their skills over a 30 or 40 year 
span, to participate in the work force without fear of losing a large 
portion of their Social Security benefits. America needs to re- 
examine it's perspective on this issue, to study how American society 
has changed in the last fifty years and how the Social Security 
program should and must interface with those employment practices 
that will carry us well into the 21st century. 

• Mr. Chairman and members of the committee, we would like to 
briefly discuss what we consider to be perhaps the most egregious 
facet of this law and that is the impact that it has had on the morale 
of our nation's older citizens. No one, regardless of age, wants to be 
shunted aside; no one wants to be forced into doing something they 
don't want to do, especially if they are happy doing it and feel 
productive. Furthermore, Americans have always believed that as 
long as a person was willing and able to do a job, then that person 
should have the freedom to do it to the best of their ability. We know 
all too well the effects that forced retirement has on people. Higher 
health care and social service costs are just two that come to mind. 
People, who were never sick a day in their lives because they were 
gainfully and productively employed, suddenly become the victims 
of real or perceived illnesses. Programs (federal, state and local) that 
provide a variety of services to senior citizens have become fiscally 
strapped, due in no small measure to a law that forces the 
beneficiaries of these programs into not working. 

Despite what supporters of this law say about the law not denying 
anyone their constitutional right to work, the practical impact is just 
the opposite. A reading of the legislative history behind this law 
amply demonstrates that it's stated purpose was to convince or 
"force" people not to work, to quit as it were, to make room for 
younger workers. While it may have been politically expedient and 
necessary to do so fifty years ago, it is not so today nor should it be. 

Finally, we believe Congress has, to a certain extent, been mislead as 
to the real fiscal impact outright repeal or the incremental raising of 
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the Social Security earnings test base amount would have on our 
budget deficit. In the past, opponents have postulated that such 
actions would require an increased expenditure of Social Security 
funds to pay higher benefits to Social Security eligible recipients, 
with the result being the eventual bankruptcy of the Social Security 
trust fund and the addition of yet another huge increase to the 
federal budget deficit. We do not agree with this position. In an 
independent study conducted by The Institute for Policy Innovation, 
it was demonstrated that if the retirement earnings penalty were 
eliminated, at least 700,000 older workers would re-enter the labor 
market and that, as a result, our annual output of goods and services 
would increase by at least $15.4 billion and our government 
revenues (moneys received by the government through taxes) would 
increase by some $4.9 billion, more than offsetting the additional 
Social Security benefits that would be paid. As you can see, there is 
not a uniformity of opinion on this issue. We would, therefore, as a 
second critical step, urge the committee to consider the feasibility of 
having an independent non-governmental agency conduct a thorough 
analysis of this so-called "threat" and ascertain exactly what the real 
effects on the budget, Social Security trust fund, etc., would be if a 
total repeal of the Social Security earnings test were enacted. We also 
suggest that this study include data on how much revenue would be 
generated by senior citizens if they were allowed to work freely 
without fear of loss of social security benefits. If this independent 
study corroborates the work done by The Institute for Policy 
Innovation, we strongly recommend you take the final step to repeal 
the earnings limit entirely. 

Mr. Chairman, members of the committee, we thank you for the 
opportunity to express our views on the issue of the Social Security 
earnings test. As mentioned earlier, we have been in this battle a 
long time. On many occasions, we have joined with other like-minded 
organizations representing the interests of senior citizens in 
concerted efforts to get the earnings test law repealed or amended. 
Up to now we have failed in our efforts. Today this committee has a 
chance to start the ball rolling on crafting a remedy for this long- 
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standing injustice and we applaud you for this effort. In that regard, 
we urge the committee to carefully examine all aspects of this issue: 
to commission an independent study of the fiscal impact repealing or 
amending this law would have on our budget deficit, to listen to 
those who will explain to you how our country is in need of skilled 
workers in an increasingly competitive international environment, to 
listen to those who tell you that they would rather be working than 
on the federal dole. Then, perhaps, armed with accurate data and a 
fresh outlook on this issue, you may accomplish meaningful change. 

Mr. Chairman, The Non Commissioned Officers Association 
representing over 160,000 enlisted personnel, active and retired, 
from all seven uniformed services and their survivors and 
dependents Join with us in presenting this statement. 
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STATEMENT OF CONGRESSMAN CHRISTOPHER SHAYS 
EARNINGS LIMITATION HEARING 
HOUSE WAYS AND MEANS COMMITTEE 
JANUARY 9 , 1995 


I would like to express my strong support for the 
provisions of the Senior Citizens' Equity Act which would 
raise the earnings limitation on older Americans, and 
commend the Ways and Means Committee for acting so 
promptly in the 104th Congress to correct this injustice. 

I strongly believe Social Security recipients who want to 
continue working should be able to earn outside income 
without being penalized. Senior citizens, like any other 
group of Americans, have a right to work to achieve 
financial independence without being penalized by the 
federal government. 

Unfortunately, that is not currently the case. The 
earnings test imposed on senior citizens, taxing their 
Social Security benefits if they earn more than a certain 
amount, is an unfair punishment for those who merely wish 
to stay productive and contribute to our economy. 

Persons aged 65 to 69 can receive full benefits as long 
as they earn no more than $11,160 in outside income. 
Benefits under this category are reduced $1 for every $3 
earned above this amount. For those citizens 70 years 
old or older there is no earnings test. 

I was an original cosponsor of H.R. 300, the Older 
Americans Freedom to Work Act, in the 103rd Congress. 

The legislation, introduced by Congressman Denny Hastert 
of Illinois, would have eliminated the earnings test for 
those who have reached the normal retirement age of 65. 
The legislation had more than 185 cosponsors and was 
referred to the Ways and Means Subcommittee on Social 
Security, but no further legislative action was taken. 

On September 27, I along with 366 Republican members and 
challengers signed the GOP "Contract with America." The 
contract makes a pledge that, with Republican control of 
the House this year, votes will be held on 10 key issues 
during the first 100 days of the session. 

The earnings test is among those issues, as it is a 
provision of the Senior Citizens Fairness Act, of which I 
am a cosponsor this Congress. The bi!..! would phase in an 
increase of the earnings limit over five years, raising 
it to $15,000 in 1996, $19,000 in 1997, $23,000 in 1998, 
$27,000 in 1999 and $30,000 in 2000. 

Support for this change is strong, both from the public 
and here in Congress. We cannot afford to ignore the 
experience and professionalism older Americans bring to 
our workforce. In addition, these older Americans will 
be working longer and paying more taxes. 

The earnings test, developed during a depressed economic 
environment, was designed to drive workers out of scarce 
jobs. Its repeal is long past due as a recognition of 
the changing needs of businesses struggling to remain 
competitive. 

Once again, thank you for addressing this important 
issue. I look forward to working with my colleagues to 
make this important change to help our senior citizens as 
quickly as possible. 
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Statem^ of James L. Martin, Chairman 
The 60/Phts Association 
1655 N, Fort Myer Drive, Suite 700 
Arlington, VA 22209; (703) 351-525 i 

Subcommittee on Sodal Security of the Committee on Ways and Means 
Hearing on the Senior Cidzens' Equity Act: 


Mr. Chairman and Members of the Committee, it is an honor to ^peak with you 

today. 


My name is Jim Martin and Fm the Chairman of The 60/Ptu$ Association. In only 
our second year of active operatioti, the mend^er^ip of 60/Pliis has grown to ov^ 

225,000 members. 60 ^b publishes a newsletter, die Senior Voice^ which regularly 
features the popular ‘Xawmaker of the Month** colunm. Also, SO/PKis is the only 
conservative senior cirizeos group to publish a Congressional Rating System, scoring 
Members of Congress based on tlw pro-senior votes. If any Member of Coiygress scores 
60 percent (6Q/Plus) or better on the Scorecard that Member reedves the '*GUARDIAN 
OF SENIORS* RIGHTS AWARD,” In the 103rd Congress, 226 Members received our 
non-partisan award in the House and Senate. 

60/Phis is an anti-tax advocacy group dedicated to repealing the Federal Estate 
and QiR Tax, an un&ir tax placed upon Senior Citizens and their heirs. Specifically, we're 
working with several Memhers of Qmgress as well as many small &niily-owned 
businesses, and others concerned that the Estate Tax, otherwise known as the ^^Inheritance 
Taxf' or Death Tax,** is unfair, burdensome and a jOb killer. I've attached to my 
testimony a recent oohimo, 7ob-Robbing* Double Tax on Seniors and their Heirs,” 
which was distributed to more than 200 Semors* publications nationally. 1 submit it too, 
fbr the record. 

However, today I want to include in the record the fiict that the members of 
6Q/Ph]8 fiiUy support the Senior Citizens* Equity Act 

We support the provision that raises the earnings limit three-fold, bringing it to 
$30,000 by the year 2000. This is a good first 8tq>, but we ask, why an earnings limit at 
all? Washington should not be in the business of driving productive Seniors out of the job 
market. 


We also support the provision in the Act that calls for the repeal of last year's 
increase on Social Security benefits. Too many Semors are now &oing effective margin^ 
tax rates ofover 50 percent, a rate much M^er than that of other Americans. Thistoois 
a good first step, but we would also ask the Committee to repeal the 1 983 tax increases on 
Seniors’ benefite as well. The 1983 tax implemented to raise revenues was wrong then, 
and it’s wrong now. 
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1 know that tho Committee has already heard from the economists, the number 
crunchers, and the so-called ‘poHcy wonks,’ so 60/Plus would like to focus our testimony 
on the social consequences of the Mghcr tax burden placed on Senior Citizens. 

60/Phis believes, as do most on this Committee, that whoi taxes are cut, 
government revemie/m7ease5. Why is this the case? In our opinion, the dynamic analysts 
approach about how people and businesses respond, what they do, and why, is dead ri^. 

Taxes alter how hard people work. Government revenue estimators continue to 
ignore the evidence that when taxes are raised, businesses don’t hire, they fire. 
Government revenues decrease. However, when the tax burden is lifred, people invest, 
work harder and save more money. At the same time, businesses hire more people, invest 
more money, take more risks, ex|Msnd operations and, thus, pay more t^es, 

Expecting to raise $40 billion in new reveoue, (by raising the top rate of tax by 
more than one third, from 31 percent to 42 percent), the 1993 Clinton tax increase will in 
our esrimation have a devastating impact on revenue the gavernmeot is counting on. One 
noted economist says the tax increase wOl yield only $1 0 lotion, or only 25 percent of 
projections. 

Another example given by Bruce BaxtIeU, fr)n[Der Executive Director of the Joint 
Economic Committee, shows a 1979 Joint Committee on Taxation (JCl*) forecast of 
revenue gained by the Cnide Oil Profit Tax. The JCT estimated raising $1S4.5 billion 
between 19S0 and 1985. The tax raised only $77.7 billion, less than half of government 
projections. Exoinples like this are endless. 

This gets back to the sodal consequences. Tax poHcy has consequences on 
everyday people and busitiesses. How th^ think, how they operate, and how they iuvest 
is oftentimes determined by Washington’s taxes. 

When taxes punish hfolong habits of thrift, when taxes discourage 
entrepreneurship, when taxes penalize families, udien taxes are applied to already-taxed 
income^ then they are wrong, imoiora! and, most of all, unfiiir. This is exactly the case 
within Soda! Security Taxes, the Eanihigs Umlt and I might add, the most confiscatory 
tax of all the Inberitafice Tax 

Mr. Chairman, you said, and I quote, 'HJn November Stb, voters around the 
country sent a thundering message to the Nation’s Capital that rocked the foundations of 
the U.S. Congress and sent the Presideot and his advisors scurrying for cover ...(t]he 
voters basically said, there is ’too mudi spending and waste, too tnuch taxing, and too 
much goveimnent involvement in our fives.’” 

Mr. Chainnan, we agree with your words 100 percent. And in fact, from . 
everything we know about you and your less government, less taxes philosophy, you are 
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cettaintly one of the exceptions to Twain’s admonition, “Your money is never safe 

as long as the Congress is in session ” If s so heartening to America’s Seniors that you 
are where you are. 

The dO/Phis Association supports the Senior Citizens Equity Act, and we fully 
support the Contract with America. 

1 look forward to continuing our relationship on behalf of 60/Phis, which 
represents a rapidly growing Seniors population who’ve already made sacrifices and 
contributions to the safety, prosperity and security of our nation. 

Thank you. 
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Testimony of The Honorable Beau Boulter 
on behalf of the United Seniors Association, Inc. 

Submitted to the Subcommittee on Social Security 
Committee on Ways and Means 

Hearing on the Senior Citizens Equity Act 
January 9, 1995 


Mr. Chairman, it is an honor to submit to this committee testimony concerning two 
issues which have long been of great importance to the members of United Seniors 
Association. I speak today in support of Titles I and II of the Senior Citizens’ Eq- 
uity Act. 

United Seniors Association worked closely with Congressman Hastert’s office in the 
last Congress to secure passage of H.R. 300 — The Older American’s Freedom to 
Work. 

We, like others who hoped to see a repeal of the unfair and outdated Social Security 
earnings limit, were disappointed that many in the bipartisan majority who co-spon- 
sored the bill did not follow-through and sign Discharge Petition 1 8 so H.R. 300 
could be considered by the House. 

Even though United Seniors Association advocates full repeal of the earnings limit, 
we were then and are now prepared to support raising the cap on earned income to 
$30,000. 

But, I must tell you that we view such a liberalization of the earnings limit only as a 
first step toward complete repeal. 

As others have testified before this committee in past weeks, the earnings limit not 
only punishes the seniors it affects by denying them the human dignity inherent in 
providing for themselves; it also denies employers productive, experienced and 
reliable workers, forces the government to forego additional tax revenues and denies 
the economy a healthy injection of capital. 

The bottom line is this: repeal of the Social Security earnings limit is an issue of 
fairness. Seniors who work above the earnings limit face an effective marginal tax 
rate of 56 percent, not including state income taxes — a tax rate higher than that paid 
by millionaires. 

But these are not wealthy people we are talking about. As you are no doubt aware, 
fully two-thirds of those who would benefit from a repeal of the earnings limit would 
have an earned income of less than $40,000. 

If you will allow me, I would like to give you an example from my own office which, 
more than any chart or policy analysis, brought home to me the personal hardship 
the earnings limit brings individuals. 
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United Seniors Association is fortunate to have two older women who work part 
time in our Fairfax office. Both women, who live alone, collect OASI benefits and 
both work to augment those benefit checks. In the fall of last year, these ladies were 
forced to take extended “vacations” in order to stay below the earnings test — then 
$8040 for one and $11,160 for the other. 

They took time off not because they wanted to take trips to exotic destinations, nor 
did they simply not want to work. They took time off because, as one of the women 
put it, “the government wouldn’t let me make any more money.” 

And, let me tell you, both of these women were sorely missed in our office. 

Mr. Chairman, the Social Security earnings limit may have made sense in 1935. Now, 
with our nation facing shortages in the labor market and with seniors facing ever- 
increasing costs of living, it is past time for the earnings limit to be repealed, or, at the 
very least, lifted to a more humane level. 

United Seniors Association realizes that the repeal or liberalization of the earnings 
limit has to be paid for. But this will not be as difficult as at first it may seem. As 
others have already testified, dynamic models suggest that abolishing the Social 
Security earnings limit would actually increase federal revenues by as much as $140 
million. 

At this juncture, I would like to note that United Seniors Association will release, 
within the next month, an updated version of the 1989 study in which that estimate 
appeared. I will be happy to submit the new study, for the record, to this committee 
just as soon as it is available. 

As I have already mentioned, I come here today to testify also in support of Title II 
of the Senior Citizens’ Equity Act. United Seniors Association fought President 
Clinton’s tax hike on Social Security benefits when it was introduced, and we 
worked closely with then-Congressman Jon Kyi and Senator Trent Lott in support of 
H.R. 2959, The Senior Citizens’ Tax Fairness Act, which would have repealed that 
provision of OBRA ‘93. 

It is our position that any tax on Social Security benefits amounts to a double taxa- 
tion of income, which we oppose. Those seniors who are subject to both the tax on 
benefits and the earnings limit pay marginal tax rates of up to 1 15 percent. 

That, Mr. Chairman, is little short of robbery. In essence, the federal government is 
mugging older Americans. 

In closing, I would like to thank you and the other members of this committee for 
your speedy action on the Senior Citizens’ Equity Act. 

The changes contemplated in this bill will make a real difference in the lives of real 
people who want nothing more than to have government off their backs so they can 
provide for themselves. 
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Chamber of Commerce 

OF THE 

United States of America 


R. Bruce Josten 

Senior Vice President. 
Membership Poucy Group 


1 6 1 5 H Street, N.W. 

Washington. D.C. 20062-2000 
202 / 463-5010 


January 9, 1995 


The Honorable Jim Running 
Chairman 

Subcommittee on Social Security 
Committee on Ways and Means 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman; 

The U.S. Chamber of Commerce wishes to voice its strong support for the proposal — 
contained in the Contract with America and the subject of today’s subcommittee hearing — to 
raise the Social Security earnings limit. 

As you may know, the Chamber numbers among its members more than 215,000 
businesses (96 percent with 100 or fewer employees), 3,000 state and local chambers of 
commerce, 1,200 trade and professional associations, and 71 American Chambers of 
Commerce abroad. All these members share a deep concern with the issue of hiring and 
keeping qualified employees. The Chamber believes that raising the earnings limit will 
enhance their ability to do so. 

When Social Security was instituted during the Depression, few older workers had a 
pension that would enable them to retire with any kind of financial security. The Social 
Security benefit gave them some measure of economic protection, and served to encourage 
retirements that would open jobs to younger workers at a time when employment was scarce. 
Retirement was viewed as an absolute, that is, benefits were delivered only to those who had 
stopped working. 

The earnings test preserves this sharp demarcation into a time when society has 
changed. Other provisions of federal law seem to encourage older workers to stay on the job; 
for example, the Social Security normal retirement age has been raised for those bom after 
1935, and the Age Discrimination in Employment Act has largely abolished mandatory 
retirement based on age. Employer-sponsored pension plans are required to begin 
distributing pension benefits to workers still on the job after age 70 1/2. 

At the same time, demographic and social trends foster the concept of more gradual 
retirement. People live longer, and thus require more money to finance their retirement. The 
days of one long career with one employer are behind us as well; an older person who has 
changed jobs a number of times is likely to find a transition to post-retirement employment - 
perhaps with reduced hours or lesser responsibility — comfortable as well as financially 
appe^ing. But many now find themselves forced to curtail their time on the job or face an 
overwhelming loss of Social Security benefits. Having a job may be desirable, indeed 
necessary, but exchanging earnings for Social Security benefits under the current earnings test 
does not make practical sense. 

^ ' Changing demographics have made the earnings test a significant issue for business as 
well. Retaining experienced and competent older workers becomes even more of a priority in 
view of an employment pool to which new entrants are fewer and often less well educated in 
comparison to the demands of the modem workplace. Chamber members report that older 
workers tend to be more mature and more loyal, as well as more experienced, than their 
younger counterparts. With more extensive life and work experience, older workers may be 
ideally suited to serve as mentors to the young. 
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The Chamber recognizes that there are revenue implications to continuing benefit 
payments without penalty to workers beyond the current $11,280 threshold. However, those 
who continue to work also continue to pay taxes, a revenue stream not properly accounted for 
in previous cost estimates. 

In sum, the Chamber believes the present earnings test is a policy dinosaur. Raising 
the earnings limit to $30,000, as proposed in the Contract with America, brings Social 
Security into better alignment with modem reality. This increased limit will allow older 
Americans to make their knowledge and skills available to their employers and colleagues 
without facing unreasonable financial penalty. The Chamber calls for its early 
implementation, and asks that this letter be incorporated as part of the January 9 hearing 
record. 


Sincerely, 

R. Bruce Josten 

cc: Members of the Subcommittee on Social Security 
of the House Committee on Ways and Means 

O 
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MANAGING THE SOCIAL SECURITY 
DISABILITY INSURANCE PROGRAM 


TUESDAY, MAY 23, 1995 

House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Social Security, 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:04 a.m., in room 
B-318, Rayburn House Office Building, Hon. Jim Bunning (chair- 
man of the subcommittee) presiding. 

[The advisories announcing the hearings follow:] 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON SOCIAL SECURITY 

FOR IMMEDIATE RELEASE CONTACT: (202)225-9263 

May 3, 1995 
No. SS-2 

RUNNING ANNOUNCES SOCIAL SECURITY DISABILITY HEARINGS 

Congressman Jim Running, (R-KY), Chairman of the Subcommittee on Social Security of the 
Committee on Ways and Means, today announced that the Subcommittee will hold a series of 
hearings on the Social Security disability insurance program. The first hearing will take place on 
Tuesday, May 23, 1995, beginning at 10:00 a.m. in room B-318 Rayburn House Office 
Building. On that day, the Subcommittee will examine broadly how effectively the disability 
insurance program is being administered by the newly-independent Social Security Administration 
(SSA). The Subcommittee will hear testimony focusing on the causes and extent of the disability 
claims backlogs, what short- and long-term initiatives have been developed to address these backlogs 
and to conduct disability reviews, and various concerns surrbunding the agency's implementation of 
these initiatives. 

The second hearing will be held on Wednesday, May 24, 1995, beginning at 10:00 a.m. 
in room B-318 of the Rayburn House Office Building. At that time, the Subcommittee will hear 
from any Member of Congress wishing to testify regarding his or her views on ways to improve any 
aspect of the Social Security disability insurance program. 

Oral testimony at the May 23 hearing will be heard from invited witnesses only. Witnesses 
will include representatives from SSA, the U.S. General Accounting Office, and employee and 
professional organizations. However, any individual or organization may submit a written statement 
for consideration by the Subcommittee and for inclusion in the printed record of the hearing. 
Members of Congress wishing to testify at the May 24 hearing are asked to contact the 
Subcommittee staff at 225-9263 no later than close of business May 17. 

BACKGROUND AND FOCUS : 

From 1984 to 1994, the U.S. population grew by 11 percent In the same 10 years, the 
number of individuals receiving Social Security benefits on account of disability went up 40 percent, 
from 4.8 million to 6.7 million. This surge in disability applicants and awards has created 
unprecedented increases in SSA disability workloads, particularly over the past four years. As a 
result, backlogs have occurred, causing unacceptable service delays to those suffering from severe 
disabilities. In particular, applicants who append their disability claims as far as a hearing before an 
Administrative Law Judge often wait over a year after first applying to receive a final decision. 

A severe backlog also exists in the number of active disability cases requiring review to 
determine whether a legitimate disability continues. Experts estimate that for every $1 spent on 
reviewing disability cases, about $6 in benefits can be saved. Congress passed legislation in 1980 
requiring SSA to periodically review at least 500,000 disability cases annuall y^ and terminate 
benefits to those who have recovered. For the last five years, however, SSA has reviewed fewer 
than 100,000 disability cases, and in three of those years it reviewed under 50,000. As a 
consequence, GAO estimates that hundreds of thousands of individuals who have recovered continue 
to receive hundreds of millions of dollars of disability benefits to which they are not entitled, 
draining the disability trust fund, and eroding public confidence in the integrity of the disability 
program. 

The solvency of the disability trust fund is of particular concern to Subconunittee Members. 
In response to imminent insolvency. Congress passed legislation in 1994 shifting a percentage of the 
payroll tax from the retirement and survivors’ trust frmd to the disability trust fund. Although the 
tax reallocation was projected to keep the disability trust fund solvent until 2015, the retirement and 
survivors’ trust fund is projected to lose $275 billion by 2008 as a result 


(MORE) 
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WAYS AND MEANS SUBCOMMITTEE ON SOCIAL SECURITY 


The Subcommittee is interested in ensuring that short- or long-term agency initiatives to 
streamline or alter various aspects of the disability claims process do not negatively impact public 
service, the integrity of the process, or the solvency of the trust funds. It is also interested in SSA’s 
efforts to identify the causes for the explosion in disability. 

DETAILS FOR SUBMISSION AND PRESENTATION OF TESTIMONY : 

Witnesses scheduled to present oral testimony are required to summarize briefly their written 
statements in no more than five minutes. THE FIVE MINIJTE RULE WILL BE STRICTLY 
ENFORCED. The full written statement of each witness will be included in the printed record 
of the hearing. 

In order to assure the most productive use of the limited amount of time available to question 
wimesses, all wimesses scheduled to appear before the Subcommittee are required to submit 200 
copies of their prepared statements for review by Members prior to the hearing. Testimony for the 
May 23 hearing should arrive at the Subcommittee on Social Security office, room B-316 
Rayburn House Office Building, no later than noon, Friday, May 19, 1995. Failure to do so 
may result in the witness being denied the opportunity to testify in person. Members scheduled to 
testify at the May 24 hearing are -asked to submit copies of their testimony by May 19 if they would 
like Subcommittee Members to review it prior to the hearing. 

Any questions concerning a scheduled appearance should be directed to the 
Subcommittee staff at (202) 225-9263. 

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE : 

Any person or organization wishing to submit a written statement for the printed record of 
the hearing should submit at least six (6) copies of their statement, including their address and date 
of hearing, by Wednesday, June 7, 1995, to Phillip D. Moseley, Chief of Staff, Committee on Ways 
and Means. U.S. House of Representatives, 1 102 Longworth House Office Building, Washington, 
D.C. 20515. If those filing written statements wish to have their statements distributed at the 
hearing, they may deliver 200 additional copies to the Subconunittee on Social Security, room 
B-316 Rayburn House Office Building, at least one hour before the hearing begins. 

FORMATTING REQUIREMENTS : 


■UHt nMiM fir pritttd mart • 
aUttrthalMV. tej Urtamrt « oMMt Ml li 
a tar cawlMT aai M# kjr Ifea Cmrtttaa. 


1. AD mummui art aay aecoamwtac aUUMta for pnidac aaat bo uprt fa ataflo apaco aa lafaMia papar art aup aat aaeart a fatal 
af lOpafoa. 

2. Coplaa of vbolo Aocaaoata aabrtttrt aa oiblblt Batartal «U1 aac bo aeeaptrt fir prtaltac. Iaataa4 trtibtt aufatlal abaald ba raCaraaert 
aad qaotod or parapbraaod. AD oiblbtt Batartal aot aModaf iboao apodOcafloaa aUl bo ■alaialaod la Iho **~— ***— Oloa far loaloa art aao bp lha 
Coauatitoo. 

X ftaioaoata aiaaf coatala ibo aaaM aad eapaettp la ablrt Ibo altaoaa am appoar ar. fir aittaa eanaata. tao aaoM art oapaeltp af tbo 
paiaoa aabartttiBD ibo aiaioMoat aa aoD aa aap cUoata ar panaaa. or aap arfaataaOaa fir abaai tao aUaaoa appoara ar fir ahaa tao atalaaiaaf la 

aabadttad. 


Note; All Committee advisories and news releases are now available over the Internet at 
GOPHER.HOUSE.GOV under ’HOUSE COMMITTEE INFORMATION.’ 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON SOCIAL SECURITY 

FOR IMMEDIATE RELEASE CONTACT: (202) 225-9263 

July 18, 1995 
No. SS-3 

Bunning Announces Social Security Disability Hearing 

Congressman Jim Bunning, (R-KY), Chairman of the Subcommittee on Social Security of the 
Committee on Ways and Means, today announced that the Subcommittee’s hearing on the Social 
Security disability insurance (DI) program will be continued on Thursday, August 3, 1995. The 
hearing will be^ at 9:00 a.m. in room B-318 Rayburn House Office Building. On that day, 

Lhe Subcommittee will continue its examination of malfunctions in the disability program. The 
hearing will focus on management of the program, vocational rehabilitation, and the appeals process. 

Oral testimony at the hearing will be heard from invited witnesses only. Witnesses will 
include representatives from the U.S. General Accounting Office and experts in vocational 
rehabilitation, program administration, and due process. However, any individual or organization 
may submit a written statement for consideration by the Subcommittee and for inclusion in the 
printed record of the hearing. 

BACKGROUND : 

Witnesses who appeared at the hearing held in May testified that the Social Security 
Administration’s disability process redesign plan will not correct two of the program’s most serious 
problems — the discrepancies caused by differing standards in the disability decision-making process, 
and the variations in disability standards across the country caused by the impact of the Federal 
courts. 


In addition, only 6,154 of the 9.2 million disabled individuals receiving Social Security 
disability insurance (SSDl) and Supplemental Security Income (SSI) were successfully rehabilitated 
m 1993 - and only 21 percent of those awarded were even referred for rehabilitation services. 

FOCUS : 

Chairman Bunning is committed to restoring fairness to the disability program by enabling 
those who are truly disabled to receive benefits quickly, and by stopping payments to those who 
have recovered. The Subcommittee will hear expert views on what action is needed to remedy the 
abysmal record of vocation rehabilitation of SSDl and SSI recipients, as well ways to improve 
malfunctions in the disability process. 

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE : 

Any person or organization wishing to submit a written statement for the printed record of 
the hearing should submit at least six (6) copies of their statement (legal size), including their 
address and date of hearing, by Thursday, August 17, 1995, to Phillip D. Moseley, Chief of Staff, 
Committee on Ways and Means, U.S. House of Representatives, 1102 Longworth House Office 
Building, Washington, D.C. 20515. If those filing written statements wish to have their statements 
distributed at the hearing, they may deliver 200 additional copies (any size) to the Subcommittee on 
Social Security, room B-316 Rayburn House Office Building, at least one hour before the hearing 
begins. 


(MORE) 
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WAYS AND MEANS SUBCOMMITTEE ON SOCIAL SECURITY 


FORMATTING REQUIREMENTS : 

Each statement presented for printing to the Committee by a witness, any written statement or exhibit 
submitted for the printed record or any written comments In requmse to a request for written comments must 
conform to the guidelines listed below. Any statement or exhibit not In compUanee with these guidelines will 
not be printed, but will be maintained tai the Committee flies for review and use by the Committee. 

1. All statements and any aecompanytaig exhibits for printing most be typed In single space on 
legal-size paper and may not exceed a total of 10 pages (only 2 legal-sized copies need be snbmltted for 
printing purposes). 

2. Copies of whole documents submitted as exhibit material will not be accepted for printing. Instead, 
exhibit material shonld be referenced and quoted or paraphrased. All exhibit material not meeting these 
specifications will be maintained in the Committee files for review and nse by the Committee. 

3. Statements must contain the name and capacity In which the witness will appear or, for written 
comments, the name and capacity of the person submitting the statement, as well as any clients or persons, 
or any organization for whom the witness appears or for whom the statement Is submitted. 

4. A supplemental sheet must accompany each statement listing the name, full address, a telephone 
number where the witness or the designated representative may be reached and a topical outline or summary 
of the comments and recommendations in the f^ statement This supplemental sheet will not be Included In 
the printed record. 

The above restrictions and limitations apply only to material being submitted for printing. Statements 
and exhibits or supplementary material submitted solely for distribution to the Members, the press and the 
public during the course of a public hearing may be submitted In other forms as desired. 


Note: All Committee advisories and news releases are now available over the Internet at 
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Chairman Running. Since we have so many panels, I would like 
to get the hearing underway. 

Let me first welcome our witnesses and ^ests, especially the 
agency employees who have traveled so far to oe here today. 

As is the custom of the subcommittee, without objection, we will 
dispense with opening statements except for the chairman and for 
my ranking member, Mr. Jacobs. Any member is welcome to sub- 
mit his opening remarks for the record. 

Today marks Social Security’s first appearance before this sub- 
committee since it became an independent agency on March 31. 
Social Security is the most important social program ever created 
and it needed to be rescued from the basement of HHS. Confess 
did that last year, and I am extremely proud of the role that Andy 
and I both had in the legislation that passed. 

Protecting Social Security is extremely important to the Amer- 
ican people. One way to do that is to ensure that the Social Secu- 
rity disability program is accurately administered. The numbers 
show that the disability program is in trouble. For example, over 
half a million denied claims are awaiting a hearing before an AU, 
administrative law judge. 

Part of the problem is Social Security’s management of the pro- 
gram. Today’s hearing will focus on what action SSA, the Social 
Security Administration, is taking and whether its efforts will in- 
crease allowances of borderline cases, placing further stress on the 
program and undermining public confidence even more. 

SSA employees, as well as those at the DDS, Disability Deter- 
mination Services, and OHA, Office of Hearings and Appeals, are 
to be commended for the work they have done to raise productivity, 
cut processing time, and reduce backlogs. But SSA administrators 
must be cautioned that those of us who have been in Congress for 
a little while know that numbers do not necessarily tell the whole 
story. The key issue is not whether SSA is getting the numbers 
down but how SSA is getting the numbers down. 

Taken to extremes, one way to eliminate backlogs is just to pay 
more cases from the beginning, and there is no question that the 
numbers show that SSA is doing a terrible job getting people off 
the rolls. 

Of the 4 million disabled workers currently getting benefits, 
roughly half, almost 2 million are long overdue for a continuing dis- 
ability review or a CDR, The CDR backlog grows by 500,000 each 
year. Just doing the required CDRs would go a long way toward 
restoring public confidence in Social Security. 

[The prepared statement follows:] 
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STATEMENT 

of 


CHAIRMAN JIM RUNNING 


Social Security Subcommittee 
May 23, 1995 


TODAY MARKS THE FIRST APPEARANCE BEFORE THE SOCIAL 
SECURITY SUBCOMMITTEE OF THE SOCIAL SECURITY ADMINIST^TION 
- SSA - SINCE IT BECAME AN INDEPENDENT AGENCY ON MARCH 31. 
SOCIAL SECURITY IS THE MOST IMPORTANT SOCIAL PROGRAM EVER 
CREATED. WITH OVER 42 MILLION AMERICANS RELYING ON IT EVERY 
MONTH, SSA NEEDED TO BE RESCUED FROM THE BASEMENT OF HHS. 
CONGRESS DID THAT LAST YEAR, AND I AM EXTREMELY PROUD OF THE 
ROLE THAT I HAD IN THE LEGISLATION. 

WHAT HAPPENED AT THE RECENT CONFERENCE ON AGING - 
ATTENDED BY SEVERAL THOUSAND SENIOR DELEGATES FROM ALL OVER 
THE COUNTRY - DEMONSTRATES HOW IMPORTANT SOCIAL SECURITY IS 
TO THE AMERICAN PEOPLE. WHEN THE DELEGATES VOTED, THEIR 
NUMBER ONE CONCERN WAS PROTECTING SOCIAL SECURITY - NOT 
MEDICARE, IN SPITE OF ALL THE ATTENTION IT HAS RECEIVED. 

THE AMERICAN PUBLIC CLEARLY WANTS CONGRESS TO PROTECT 
AND STRENGTHEN THE SOCIAL SECURITY SYSTEM. ONE WAY IS TO 
ENSURE THAT THE SOCIAL SECURITY DISABILITY PROGRAM IS 
ACCURATELY ADMINISTERED. 

FROM 1984 TO 1994, THE U.S. POPULATION GREW BY 11 PERCENT. IN 
THE SAME TEN YEARS, THE NUMBER OF INDIVIDUALS ON SOCIAL 
SECURITY DISABILITY WENT UP 40 PERCENT, TO OVER 5.5 MILLION. OVER 
$42 BILLION IN DISABILITY BENEFITS WILL BE PAID THIS YEAR. AS A 
RESULT, CONGRESS HAD TO REDIRECT FUNDS LAST YEAR FROM THE 
RETIREMENT AND SURVIVOR INSURANCE TRUST FUND TO THE DISABILITY 
INSURANCE TRUST FUND TO PREVENT THE PROGRAM FROM GOING BROKE 
THIS YEAR. THIS ACTION GOT LITTLE ATTENTION, BUT IN THE NEXT 
FIFTEEN YEARS, AS MUCHAS $275 BILLION COULD BE REDIRECTED FROM 
THE RETIREMENT FUND TO THE DISABILITY FUND. 

INDIVIDUALS WHO WORK AND PAY INTO SOCIAL SECURITY MUST BE 
ABLE TO COUNT ON DISABILITY BENEFITS TO SUPPORT THEIR FAMILIES IF 
SEVERE DISABILITY STRIKES. BUT BENEFITS SHOULD ONLY GO TO THOSE 
WHO ARE TRULY DISABLED. 
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THE NUMBERS SHOW THAT THE DISABILITY PROGRAM IS IN 
TROUBLE. PART OF THE PROGRAM’S PROBLEMS CAN BE ATTRIBUTED TO 
SSA’S MANAGEMENT OF THE PROGRAM. OVER A HALF MILLION DENIED 
CLAIMS ARE AWAITING A HEARING BEFORE AN ADMINISTRATIVE LAW 
JUDGE. TODAY’S HEARING WILL FOCUS ON THE PROGRAM’S PROBLEMS, 
AND WHAT SSA IS DOING TO FIX THEM. WILL THE REMEDIES THAT SSA 
IS PROPOSING CURE THE PROBLEMS - OR ULTIMATELY CAUSE THE 
DEMISE OF THE PROGRAM BY ALLOWING MORE CLAIMS, PLACING 
FURTHER STRESS ON THE SOLVENCY OF THE PROGRAM, AND 
UNDERMINING PUBLIC CONFIDENCE EVEN MORE. I WILL BE ASKING GAO 
TO MONITOR THIS CLOSELY. 

SSA’S MANAGEMENT OF THE DISABILITY PROGRAM AFFECTS 
PROGRAM GROWTH IN MANY CRITICAL WAYS. BY AWARDING BENEFITS 
TO BORDERLINE CASES THAT SHOULD NOT BE ALLOWED, SSA 
ENCOURAGES OTHERS WHO ARE NOT TRULY DISABLED TO APPLY IN THE 
HOPE THAT THEY, TOO, WILL BE AWARDED BENEFITS. 

SSA EMPLOYEES, AS WELL AS THOSE IN THE STATE DISABILITY 
DETERMINATION SERVICES, AND OFnCE OF HEARINGS AND APPEALS, ARE 
TO BE RECOGNIZED FOR RAISING PRODUCTIVITY, CUTTING PROCESSING 
TIMES, AND REDUCING BACKLOGS. BUT SSA ADMINISTRATORS MUST BE 
CAUTIONED THAT THOSE OF US WHO HAVE BEEN IN CONGRESS FOR A 
WHILE KNOW THAT NUMBERS DON’T TELL THE WHOLE STORY. TAKEN 
TO EXTREME, ONE WAY TO ELIMINATE BACKLOGS WOULD BE TO SIMPLY 
PAY MORE CASES FROM THE BEGINNING. 

THERE IS NO QUESTION THAT THE NUMBERS SHOW THAT SSA IS 
DOING A TERRIBLE JOB GETTING PEOPLE ^ THE ROLLS. SSA MUST DO A 
BETTER JOB REVIEWING CLAIMS TO DETERMD® WHICH BENEFICIARIES 
REMAIN LEGITIMATELY DISABLED, AND WHICH ARE RECOVERED AND 
SHOULD HAVE BENEFITS STOPPED. 

OF THE FOUR MILLION DISABLED WORKERS CURRENTTY GETTING 
BENEFITS, ROUGHLY HALF ~ ALMOST 2 MILLION - ARE LONG OVERDUE 
FOR A CONTINUING DISABILITY REVIEW, OR CDR. THE CDR BACKLOG 
GROWS BY 500,000 A YEAR. 

WHEN SSA TALKS ABOUT CUSTOMER SERVICE, IT SEEMS TO FORGET 
THAT IT SERVES TWO GROUPS OF CUSTOMERS - THE APPLICANTS AND 
CURRENT RECIPIENTS, AND THE TAXPAYERS AND FUTURE RECIPIENTS. 
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BOTH GROUPS DESERVE TOP-NOTCH SERVICE THAT PROTECTS 
THEIR INTERESTS. 

DOING THE REQUIRED CDRs WOULD GO A LONG WAY TOWARD 
RESTORING PUBLIC CONFIDENCE IN SOCIAL SECURITY. WHEN PEOPLE 
BELIEVE THAT A PROGRAM DOESN’T WORK, THEY STOP SUPPORTING IT. 
THIS WEAKENS THE PROGRAM, AND DOES A DISSERVICE TO TRULY 
DISABLED PEOPLE WHO ARE LEGITIMATELY ENTITLED TO BENEFITS. 

THERE ARE SERIOUS CONCERNS ABOUT SSA INITIATIVES TO 
STREAMLINE THE PROCESS. THE NUMBER OF EMPLOYEES TESTIFYING 
TODAY IS EVIDENCE OF THAT. THESE EMPLOYEES ARE TO BE 
COMMENDED FOR COMING FORWARD WITH THEIR CONCERNS. AS YOU 
LISTEN TO THEM, IT WILL BECOME OBVIOUS THAT THEY CARE DEEPLY 
ABOUT PROTECTING THE PROGRAM, RESTORING ITS INTEGRITY, AND 
ENSURING THAT IT FUNCTIONS AS IT IS INTENDED, PAYING ONLY THE 
TRULY DISABLED. 

BECAUSE THEY ARE THE CLOSEST TO THE PROCESS, THEY CAN BEST 
IDENTIFY WHAT DOESN’T WORK. WE SHOULD PAY CAREFUL ATTENTION 
TO THEM, AND I CERTAINLY HOPE THAT COMMISSIONER CHATER STAYS 
TO HEAR FROM HER EMPLOYEES AFTER SHE TESTIFIES. 

FINALLY, SSA IS NOW AN INDEPENDENT AGENCY, EMPOWERED BY 
CONGRESS TO MANAGE ITS OWN PROGRAMS, FORMULATE ITS OWN 
POLICY, AND ARGUE FOR ITS OWN RESOURCES WITHOUT UNDUE 
BUREAUCRATIC INTERFERENCE. CONGRESS WORKED HARD TO BRING 
ABOUT THIS CHANGE. I SINCERELY HOPE THAT SSA USES ITS NEW 
STATUS TO MAKE A DIFFERENCE IN THE LIVES OF THE PUBLIC IT SERVES. 
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Chairman Running. Before I yield to the ranking member, Mr. 
Jacobs, I would like to remind all the witnesses, with the exception 
of SSA and GAO, that they will be strictly limited to 5 minutes for 
their oral testimony. All witnesses are welcome to submit full writ- 
ten statements for the record. 

I would like to recognize the ranking minority member, Andy 
Jacobs, for any comments that he might have. 

Mr. Jacobs. Thank you, Mr. Chairman. 

My contribution to the quietude and happiness of this gathering 
is that I pass. 

Chairman Running. Thank you. 

Now we go to the introduction of our first witness. The first wit- 
ness will be the Commissioner of Social Security, Shirley Chater. 
She is accompanied by Susan Daniels, Rita Geier, and Charles 
Jones. I would like to welcome you all. 

Commissioner Chater, if you would proceed. 

STATEMENT OF HON. SHIRLEY S. CHATER, PH.D., 

COMMISSIONER OF SOCIAL SECURITY; ACCOMPANIED BY 

SUSAN M. DANIELS, PHJ)., ASSOCIATE COMMISSIONER FOR 

DISABILITY; RITA GEIER, DEPUTY ASSOCIATE COMMIS- 
SIONER FOR HEARINGS AND APPEALS; AND CHARLES A. 

JONES, DIRECTOR, DISABILITY PROCESS REDESIGN TEAM 

Ms. Chater. Good morning and thank you veiy much for this op- 
portunity to discuss disability program issues with you. 

Whenever we talk about the disability program, our starting 
point has to be the dramatic growth in benefit applications that 
has taken place in recent years. For example. Social Security re- 
ceived more than 2.6 million initial disability claims in fiscal year 
1994. That compares to about 1.7 million in fiscal year 1990, rep- 
resenting a 60-percent increase in applications in just 5 years. 

We have done some analysis on the reasons for this growth, and 
there are a number of key factors that have driven these steady in- 
creases in disability applications. These factors include poor eco- 
nomic conditions in the early part of this decade, the growing num- 
ber of baby boomers who are reaching ages at which they are in- 
creasingly disability prone, a rise in the number of women insured 
for disability benefits, and the disability program changes resulting 
from legislation, reflations, and various court decisions. 

The Social Security Administration cannot control disability ap- 
plication increases that stem primarily from economic and demo- 
graphic developments, but there are actions that we can take and 
are in the process of taking to both improve the disability claims 
process and to control program growth. 

These actions include. No. 1, developing a more effective, efficient 
disability claims process that produces decisions both accurately 
and promptly. No. 2, ensuring that people who are no longer enti- 
tled to disability benefits are not continuing to receive benefits. No. 
3, helping more of our beneficiaries, those able to do so, to leave 
the benefit rolls and return to the work force. 

As disability applications have increased in recent years, people 
who come to Social Security for assistance have felt the impact. 
While we cannot control the number of applications we receive, we 
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can and we must develop a more efficient means of processing 
those claims. 

Last October we implemented short-term initiatives aimed at in- 
creasing productivity and reducing pending disability claim work- 
loads. Productivitv, I am pleased to say, has increased in our Office 
of Hearings and Appeals and we have seen very positive results in 
the State Disability Determination Services. Pending workloads in 
the States have dropped by about 45,000 or 6 percent, and process- 
ing times have decreased slightly since the short-term plan was im- 
plemented last October. 

While we are pleased with this success, we also realize that more 
dramatic change must take place in order to make the disability 
claims process more efficient for the long run. The process that we 
have today cannot adequately handle the workloads we are facing 
now or will face in the future. It is too slow, it is too expensive, 
it is too inefficient. It is a process that cannot be fixed by marginal 
incremental change. It is in need of a total redesign. 

Today, for example, as many as 26 different employees are in- 
volved in processing an initial disability claim. If the claimant ap- 
peals an unfavorable decision and requests a hearing, about 45 
people are involved in handling that single case. 

So our plan to redesign the disability program is the result of 
input from SSA employees, from State employees, and the public, 
as well as expert advice from companies, acaaemic institutions, or 
advocacy CTOups and consulting firms with redesign experience. 

This redesign plan, which will be fully implemented by the year 
2000, is discussed in detail in my written testimony, but let me just 
say that it will result in a process that is customer friendly and 
produces decisions more quickly and accurately. A critical part of 
the plan is extensive use of information technology to provide 
world-class service to those who come to us for assistance. 

This, I should add, will depend on full funding of SSA’s automa- 
tion investment fund, the $88 million in the fiscal year 1995 appro- 
priation, and the $357 million requested for fiscal year 1996. 

In the end, we will have a disability claims process that will have 
only 7 or 8 employees involved, not 26, and our goal is to process 
claims in about 60 days. On an appealed claim requiring a hearing, 
we will have 14 employees, not 45, involved, and that case, we 
hope, will be processed in approximately 165 days. 

I would like to say something about CDRs, if I may. To help con- 
trol program growth, we are committed to increasing the number 
of continuing disability reviews that the Social Security Adminis- 
tration performs each year. In fiscal year 1995, we expect to proc- 
ess about 271,000 reviews, the largest total in 6 years. We have 
proposed a budget for fiscal year 1996 that will enable us to proc- 
ess 431,000 reviews. That is a threefold increase in just 2 years. 

We have also developed a more efficient review process that will 
save the Social Security Trust Fund $6 for every $1 spent conduct- 
ing continuing disability reviews. 

We will also be addressing program growth by developing and 
implementing new employment strategies designed to help individ- 
uals with disabilities return to the work force. We have found that 
most individuals with disabilities have a strong desire to work, and 
we are intent on helping them do so. I am optimistic that we can 



12 


help many of our beneficiaries achieve a more rewarding life while, 
at the same time, reducing disabili^ program costs. 

We are committed to improving the Social Security disability pro- 
gram, and as we make these improvements, Mr. Chairman and 
members of the subcommittee, we look forward to working closely 
with Congress, to work together to ensure that we have a program 
that serves the American people in an efficient and responsive 
manner. 

I would like to answer any questions that you have, but I would 
also like to tell you who is with me today so that you know their 
expertise and the positions they hold. To my far right is Rita Geier, 
who is our Deputy Associate Commissioner for Hearings and 
Appeals. Dr. Susan Daniels, to my left, is the Associate Commis- 
sioner for Disability. 

Chuck Jones, to my right, is the director of our Disability Process 
Redesim Pro^am. He was previously the president of the National 
Council of Disability Determination Directors. He held that title 
when he was the Disability Determination Services director for the 
State of Michigan. 

Mr. Jones is coordinating our disability redesign implementation. 
Dr. Daniels is spearheading the return-to-work initiative that I dis- 
cussed in my testimony. The disability program at OHA falls under 
the jurisdiction of Rita Geier. 

We will all be pleased to answer your questions. 

[The prepared statement, attachments, and supplemental infor- 
mation follow:] 
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TESTIMONY OF SHIRLEY S. CHATER 
COMMISSIONER OF SOCIAL SECURITY 

Thank you for inviting me here today to discuss the administration of the 
disability insurance (DI) program. As you know, this is my first time before this 
Subcommittee since SSA became an independent agency on March 31, 1995. We are 
truly entering a new chapter in our history. I would, therefore, like to emphasize 
today that I am strongly committed to working with the Congress on all issues 
affecting programs administered by SSA. Working together, I believe we will be 
successftil in providing the public with the quality, integrity, and efficiency of service 
that they expect and deserve. 

You asked me to focus my testimony on the causes and extent of the disability 
workloads we are facing, the initiatives we have developed to address them, and 
disability program growth. I am pleased to report that we have made measurable 
progress in managing our initial disability claims and hearing-level workloads and have 
substantially increased the number of continuing disability reviews (CDRs) that we 
conduct. I will be providing more detail about these improvements later in my 
testimony. I would also like to tell you about one of our initiatives which will assist 
beneficiaries in re-entering the workforce~our return- to-work strategy. But before I 
discuss these issues, let me briefly describe the disability program and the people it 
serves. 

OVERVIEW OF THE DISABILITY PROGRAM 

The purpose of the DI program, as reflected in Congressional Committee reports 
in the Social Security amendments of 1956, is to extend Social Security protection for 
workers and their families due to the loss of earned income when the family provider 
becomes disabled. To qualify for disability benefits, a worker must meet two basic 
requirements. That is, a person must have worked a prescribed period of time in 
employment that is covered under the Social Security program and must be unable to 
engage in any substantial gainful activity because of a medically-determinable physical 
or mental impairment. Further, that impairment must be expected to last for at least 
12 months, or to result in death. 

In fiscal year (FY) 1994, the DI program provided benefits totalling about $37 
billion to 5.5 million disabled individuals and their families. These individuals are 
among our most vulnerable citizens, who, in many cases, depend upon Social Security 
benefits for their very existence. These facts are important to keep in mind as we 
examine the DI program. 

OVERALL DI PROGRAM GROWTH 

Despite the fact that disability requirements are very difficult to meet, the DI 
program has experienced increased growth in recent years. Growth like this is not a 
new phenomenon. Historically, the DI program has experienced other surges in 
growth. During the early and mid-1970s, the number of beneficiaries in the DI 
program increased dramatically before leveling off in the late 1970s and then 
declining. Program growth continued to decline until FY 1984 when a steady 
progression of growth began and continued throughout the remainder of the 1980s. In 
the early 1990s, the program e?q)erienced a sharp increase, and then returned to a 
steady progression of growth. 

Reasons 


It is crucial to analyze the reasons for growth in the disability program in order 
to successfully plan for: (1) our resource needs to deal with future workloads; and 
(2) policy changes to meet the needs of a potentially changing society. To determine 
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the causes for the recent growth, SSA, in conjunction with the Department of Health 
and Human Services, conducted an analysis in 1992 of the DI program and prepared a 
report which presented some preliminary findings for the Board of Trustees of the 
Federal Old-Age and Survivors Insurance and Disability Trust Funds. We were unable 
to quantify the impact of our preliminary fmdings, such as unemployment and 
demographics, on program growth. Therefore, the Board of Trustees recommended 
that we initiate a research effort to establish whether the growth represents a temporary 
phenomenon or a longer-term trend. 

In response to this recommendation, in 1993 we began major short- and long- 
term research efforts, including contracting with Lewin-VHI, a highly respected social 
research analysis firm, to produce an independent assessment which would quantify the 
reasons for disability program growth. 

We know that program growth is driven by both an increase in the number of 
applications and a decrease in benefit terminations. For example, SSA received more 
than 2.6 million initial disability applications in FY 1994, compared to about 1.7 
million in FY 1990”an increase of more than 60 percent in just 5 years. 

Lewin’s fmdings to date confirm the relationship between the increase of 
applications and program growth. Lewin found that about half of the 40 percent 
increase in the number of applications between 1988 and 1992 relates to the early 
1990s recession, population growth and aging, and increases in the number of women 
insured for disability benefits. Specifically: 

• The number of applications increased in the early 1990s when poor economic 
conditions prevailed. Lewin found that about 20 percent of total DI application 
growth related to increases in the unemployment rate between 1988 and 1992. 
Moreover, Lewin estimated that had the unemployment rate remained the same 
in 1992 as in 1988, 62,000 fewer applications would have been filed just in 
1992. 

• Also, Lewin estimated that 15 percent of application growth relates to 
demographic factors such as the baby boomers entering disability-prone years, 
and 10 percent relates to the increasing proportion of women who have worked 
long enough to be insured for DI benefits. We expect these trends to continue. 

• Lewin’s findings showed that the remaining half of the application growth was 
related to other factors, such as AIDs, State program cuts and DI program 
changes resulting from legislation, regulations, and court decisions. 

As I already indicated, the other factor affecting DI program growth is disability 
benefit terminations, or the number of people leaving the disability rolls. Disability 
benefits are terminated when a beneficiary medically improves, returns to work, dies, 
or reaches age 65 and transfers to the retirement rolls. The annual percentage of 
beneficiaries whose disability benefits are terminated has steadily declined. In FY 
1990, benefits for about 11 percent of DI workers were terminated. In FY 1994, the 
figure dropped to about 9.5 percent. This decline is due to: 

• increased life expectancy, 

• more awards to people with disabling mental impairments who tend to be 
younger and physically healthier, and 

• a lower average age of disability beneficiaries due to the baby boom cohort. 
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Continuing Disability Reviews (CDRs) 

While SSA has little or no control over certain factors affecting the increase in 
the number of applications, we have a process that can affect the number of 
beneficiaries who remain on the DI rolls—continuing disability reviews (CDRs). Also, 
we have a strategy to assist beneficiaries to re-enter the workforce. Let me first briefly 
provide you with some background on CDRs and bring you up to date with our current 
actions in this area. Following that, I will explain what we are doing to encourage 
beneficiaries to seek employment 

The Social Security Act requires SSA to review the continuing eligibility of 
individuals with non-permanent disabilities at least once every 3 years. This was 
intended to ensure that individuals remain on the disability rolls only if they continue 
to be disabled according to the statutory definition. 

In the past, as initial claims workloads escalated, difficult decisions had to be 
made about the prudent use of limited administrative resources. Thus, decisions were 
made in previous years to give highest priority to processing initial claims and less 
emphasis was placed on CDRs. Recognizing that we needed to strike a better balance 
between addressing the growing workloads in initial disability claims and conducting 
CDRs, we implemented a more efficient CDR process in 1993. 

The new CDR process includes a profiling method that helps identify those 
disability beneficiaries scheduled for CDRs who are most likely to have medically 
improved as well as those with little likelihood of improvement. Once profiled, those 
cases identified as likely improvements are sent for a full medical review. Those 
identified as having little likelihood of improvement are sent a questionnaire asking for 
updated information about their medical condition, and their responses are reviewed 
against information in our files. This process allows SSA to identify certain cases for 
a full medical review based on the beiieficiaiy*s response which indicated a greater 
likelihood of medical improvement than predicted earlier. 

The new process which is almost twice as cost effective immediately began to 
pay dividends. For every dollar invested in administrative e>q>enses (calculated on a 
lifetime present-value basis), we realize about $6 in program cost savings. 

In addition to implementing a new CDR process, we are determined to increase 
the number of CDRs we conduct. In FY 1995, we eiq^ect to process about 271,000 
CDRs, the most processed since FY 1989. And, we proposed an FY 1996 budget 
which would establish, for the first time ever, an earmarked amount for processing 
CDRs. The $215 million requested will allow us to process 431,100 CDRs-a nearly 
three-fold increase over the 152,000 reviews process^ in FY 1994. 

I want to assure you that we are committed to intensifying efforts to ensure that 
only those people who are eligible for disability benefits receive them. Therefore, as 
we refine our CDR process, we will continue to enq)loy quality assurance measures to 
ensure the integrity of the process. 

Retum-to-Work Strateg y 

Another key initiative related to program growth that we have undertaken on a 
priority basis is our retum-to-work strategy. The employment strategy is designed to 
help individuals with disabilities re-enter the workforce. This is a crucial effort since, 
historically, very few individuals who receive DI benefits ever leave the rolls to return 
to work. 
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I have established a proactive strategy team, headed by Dr. Susan Daniels, to 
develop approaches to increase the employment of current and potential disability 
beneficiaries. In the near hituie, we will make decisions about how best to design 
employment strategies. I am optimistic that we can help many of our beneficiaries 
achieve a more rewarding life, while at the same time reducing disability program 
costs. 

DISABILITY CLAIMS PROCESS 

Let me now turn to another issue you asked me to address, our disability claims 
workload. To give the discussion of workloads context, I want to briefly describe how 
disability claims are handled today. 

Initial disability claims are taken in Social Security offices located throughout the 
country. Local field office staff request and evaluate information about the non-medical 
aspects of each person’s claim, such as whether or not the individual has worked enough 
to qualify for benefits. Field office staff also obtain information about claimants’ 
impairments, including treating medical sources. Claims are then forwarded to the 
federally-funded, but State-Administered, disability determination services (DDSs), in the 
State where the person lives. State DDS staff obtain and review necessary medical 
evidence and make the disability determinations based on Social Security regulations and 
guidelines. This process has been in effect since the beginning of the disability program 
and was designed to take advantage of the States’ established links with the medical 
community and experience in dealing with the needs of the disabled in State programs. 

Individuals dissatisfied with their disability decision may request a reconsideration 
which is reviewed at the State DDS. If the reconsideration is denied, individuals may 
request a hearing before an administrative law judge. And, if still dissatisfied, individuals 
may request an Appeals Council review. Each level of review involves multi-step 
procedures for evidence collection, review, and decisionmaking. 

The current disability process is very lengthy and time consuming. One of the 
main reasons why it takes so long is that many employees handle each claim. As many 
as 26 employees are now involved in processing an initial disability claim, and about 45 
employees are involved in processing an appeal in which the claimant has requested a 
hearing before an administrative law judge (ALJ). This process, combined with the 
increase in initial disability applications in recent years, has had a tremendous effect on 
our initial disability workload. 

We have also experienced particularly high increases in the number of requests for 
hearings filed over the last several years. This increase is not surprising, however, 
considering that in FY 1994 we processed one million more initial disability claims than 
in FY 1990. Let me explain. Accelerating the number of initial disability claims 
processed has a direct impact on workloads at the hearing level. T^hat is because many 
beneficiaries who receive an adverse determination appeal their decision. Thus, the more 
initial claims processed, the more denied and the more appealed. 

I am pleased to report that in FY 1994 we were able to process 40 percent more 
hearing cases compared to FY 1990. This improvement was accomplished with a 44 
percent increase in the use of overtime and the hiring of about 200 additional ALJs in FY 
1994. Even so, we have not been able to keep up with the increase in requests for 
hearings. Workloads increased 34 percent in FY 1994 and processing time averaged 337 
days compared to 263 days in FY 1993. 
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SOLVING THE WORKLOAD PROBLEM 

The enormous challenges feeing the disability program in the form of 
unprecedented workloads combined with staffing reductions required that we take 
immediate action. We responded to the upward trends in disability workloads with two 
important initiatives~a Short-Term Disability Project and a redesign of the disability 
process (which should be fully implemented by the year 2000). 

While the primary objective in the disability redesign effort is to improve the 
entire disability process, the goal of the Short-Term plan is to significantly reduce the 
number of pending claims by December 1996 in a way that will support fee long-term 
redesigned disability process. In addition, quality assurance principles are built into these 
initiatives. 

Short-Term Disability Project 

The Short-Term initiatives will reduce fee number of claims pending in fee State 
disability determination services (DDSs). As part of fee initiative, we are providing 
additional funds to DDSs to increase their case processing capacity, and we are 
redirecting headquarters staff to assist in processing workloads. 

We have already seen positive results in fee State DDSs* pending workloads from 
our Short-Term initiatives. Pending workloads have dropped by about 45,000, or 6 
percent, and processing time has decreased slightly since fee Short-Term plan was 
implemented last October. These results are encouraging. 

Wife regard to pending hearing-level workloads, while fee numbers have 
increased, we have not fully implemented the most significant actions. We believe we 
will begin to see a decline in poiding cases before fee end of fee year. These actions 
include: 

• expanding fee prehearing conference procedures to ensure claimants* files are 
complete; and 

• granting temporary authority to e}q)erienced staff attorneys and paralegal specialists 
to make allowances in certain prehearing cases. 

It is important to understand that these initiatives preserve fee key principles and 
parameters of our adjudicative process— fee decisional independence of AUs and fee 
rights of claimants to a hearing. They also preserve fee exclusive role of ALJs to hear 
and decide cases rather than burdening them wife matters feat do not require their 
expertise. 

Rgdssigi of fee Dis ibiii ly Ci^m? 

This brings me to a discussion of our long-term effort to inq>rove fee disability 
claims process— fee disability redesign. Many of SSA*s procedures for processing 
disability claims are based, in large part, on procedures begun 40 years ago. Our 
customers view fee disability process as bur«nicratic and unresponsive to their needs. 
And, our escalating workloads have made it difficult for SSA to provide a satisfactory 
level of service to claimants who file for disability benefits. As you know, one of our 
goals is for Social Security to become a world-class service provider, and considering fee 
many challenges facing fee DI program, we determined that our first efforts to achieve 
this goal would address fee disunity determination process. 
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Moreover, it was clear even before I arrived at SSA that the current system was not 
woiidng and that incremental change would not fix it. I doubt that anyone involved with 
the current process, and who has observed the avalanche of work flooding into field 
offices, the State DDS, and the Office of Hearings and Appeals believe that tinkering at 
the edges will permit us to give the American public the service they deserve. 

The primary objectives of this new redesign effort include making: 

• the process "user fiiendly." Claimants will be able to choose their mode of access 
to SSA~in person, mail, phone, computer, through third parties, etc.; 

• the right decision the first time. Two examples of changes that support more 
accurate decisions are enhanced quality assurance and simplified decision 
methodology; 

• a decision as quickly as possible. The redesign creates additional opportunities for 
face-to-face interviews with the claimant. In addition, disability claims* 
documentation will be greatly improved; and 

• work satisfying for employees. Teamwork and workforce empowerment are 
fundamental ingredients in the new redesign process. 

The success of the redesigned process will be measured against these overall 
objectives and, of course, emphasis will be continually placed on overall measurement 
fi-om the customer’s perspective. 

Our redesign plan is the result of a rigorous, high-level investigation of the 
reengineering efforts of companies, public or^nizations, academic institutions, and 
consulting firms with the most hands-on e^q^erience in reengineering. We also facilitated 
open communications with various unions representing both SSA employees and State 
DDS employees and various management associations recognized as having an interest in 
disability issues. 

The redesign of SSA’s disability process is a long-term initiative with a project life 
expected to run beyond the turn of the century. Nevertheless, we are moving quickly to 
implement those aspects of the new process that can be implemented in the near-term, 
including major changes in the way claimants access our process and the way we process 
initial claims and requests for a hearing. More specifically we are: 

• Enhancing public information. Comprehensive disability information will be 
available to claimants, medical providers, and appropriate organizations, with 
particular emphasis on claimant participation in securing medical evidence; 

• Training disability adjudicators on critical areas. We are preparing training materials 
for adjudicators on: the evaluation of pain, residual functional assessment, and 
weight given to treating source evidence; and 

• Developing an adjudication officer position. The adjudication officer would conduct 
pre-hearing conferences to narrow Ae issues of a case and, if the evidence warrants, 
issue favorable decisions based on the record. 

I would like to emphasize that any regulation-based change in the process will be 
tested and reevaluated before fully implemented. 
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In addition, information technology will be a vital element in the new disability 
claim process. The new process relies heavily on folly fonding of SSA’s automation 
investiment fond—the $88 million enacted in the FY 1995 appropriation and the 
$357 million requested for FY 1996. Automation is necessary so that electronic files that 
can be accessed from any SSA office. Accordingly, SSA will take advantage of the 
"Information Highway" and those technological advances that can improve the disability 
process and help provide world-class service. When folly implemented, we expect that 
the number of employees handling an initial disability claim will be reduced from as 
many as 26 to 8 employees and from as many as 45 to up to 14 employees at the 
hearing-level. Also, initial disability claims processing time will be reduced to about 60 
days for initial decisions and to 225 days for decisions at the hearings level. 

The new disability process represents a change in the lives of most of our employees. 
This has created a great deal of anxiety. Our employees are concerned because there will 
be major changes in the way in which they will work, and there is potential for 
relocations. While maintaining a focus on improving customer service, we will also be 
attentive to the concerns of our employees. 

CONCLUSION 


Although our progress to date is encouraging, we are by no means satisfied. The 
effort to make the disability program work better for Americans will require our 
dedicated effort and long-term commitment. 

Therefore, in closing, let me summarize our approach to dealing with our disability 
workloads. 

• First, we are totally redesigning a process that is not working well— our new process 
will be completed by the year 2000; 

• Second, we are taking steps in the short-term to significantly reduce pending levels 
and processing times; 

• Third, next year we are almost tripling the number of continuing disability reviews 
we will conduct; and 

• Finally, we will continue to find ways to improve the process by focusing on our 
customers’ needs. The public deserves a thorough, timely, responsive process, and 
we will deliver it. 

We look forward to working closely with Congress as we move forward in 
implementing the disability redesign that will bring us much closer to providing world- 
class service to disability claimants. 



20 


"JBl 1 8 1995 


The Honorable Jim Bunning 
Chair, Subcommittee on 
Social Security 
Committee on Ways and Means 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Bunning: 

As requested in your letter dated June 27, 1995, we are providing 
answers to questions for the record that relate to the hearing 
before your Subcommittee on May 23-24, 1995. 

In response to your concerns about the ongoing relationship 
between the Social Security Administration (SSA) and the General 
Accounting Office (GAO) , as has always been the case, SSA will 
continue to cooperate with GAO and will provide statistics and 
other information requested in connection with their audit of SSA 
management of the disability program. We have a good working 
relationship with GAO which we intend to maintain. 

You asked about SSA’s response to proposals to involve third 
parties in the disability insurance (DI) claim process. SSA's 
Plan for a New Disability Claim Process stresses the importance 
of involving third-party organizations in that process. The 
Allsup proposal you referred to represents one potential way of 
achieving the goal of increased third-party involvement. 

However, SSA cannot simply implement the proposal. All federal 
agencies must follow the procedures of the Federal Acquisition 
Regulation for awarding contracts by other than full and open 
competition. We are still evaluating the substantive aspects of 
the proposal and, once we have completed this evaluation, we will 
notify Allsup. We have some concerns about entering into 
agreements with any entity where the proposal has not been 
subjected to the competitive bidding process. 

In your letter, you also inquired about the status of proposals 
to consolidate our Regional Office operations. As you know. 
Regional Office consolidation — from ten to five offices — was 
approved under Phase II of the Administration’s Reinventing 
Government (REGO II) initiative. We commissioned a small 
workgroup of senior career managers, representing all regional 
components of the independent SSA, to examine this proposal and 
to develop options that would provide optimal service to our 
customers, while carefully considering the impact on our 
employees . 
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In developing their options, we asked the workgroup to consider: 

o Cost savings, 

o Geographical balance, 

o Workloads, 

o Demographic patterns and projections, 
o Transportation access, 

o Impact on employees, 

o Facility of communications, 

o Interaction with other Federal agencies and the Federal 
Court system, 

o Impact on Customers, and 

o Consideration of State relation issues. 

The workgroup is currently finalizing its report, and will be 
presenting recommendations to me in the near future. After 
careful consideration of the factors, I will make my decision and 
inform you expeditiously. 

Our responses to your nine questions are enclosed. 

Sincerely, 

ShirleyS< Chater 
Commissioner of 
Social Security 

Enclosures 
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QUESTION 1 

Please provide annual estimates of the amounts that will be 
reallocated to the disability insurance (DI) trust fund from 1994 
through expected exhaustion of the fund in 2016 as the result of 
enactment of H.R. 4278, the Social Security Domestic Employment 
Reform Act (P.L. 103-387). In addition, please provide this 
information in chart form, expanding on table II.FIO (Operations 
of the DI Trust Funds) and table II.F12 (Operations of the Old 
Age and Survivors Insurance (OASI) and DI Trust Funds) of the 
1995 Trustees' Report. 

Response 

According to SSA's Chief Actuary, about $499 billion will be 
reallocated from the OASI to the DI trust fund from 1994 through 
2016 as a result of the tax reallocation enacted in P.L. 103-387. 

Historically, reallocation of rates has been used on occasion to 
alleviate temporary funding problems encountered by the trust 
funds. The 1977 Amendments reallocated money from OASI to DI to 
help resolve temporary financing problems encountered by DI in 
the late 1970s. Conversely, funds were reallocated from DI to 
OASI in 1980 and 1983 to help avoid depletion of the OASI trust 
fund. Had the funding for the DI program in the 1977 amendments 
been retained, the DI trust fund today would actually have an 
actuarial surplus over the next 75 years. 

Additional information is provided in the attached tables. 

(Note: Because of slightly different interest payments that 

result from reallocating funds from one trust fund to another, 
the combined OASDI assets are slightly different from those shown 
in the 1995 Trustees Report.) 

Attachments 
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Estimated Social Security Taxes 
Reallocated from the OASI Trust Fund to the DI Trust Fund 
As a Result of the Enactment of P.L. 103-387 
(In Billions) 


Calendar Reallocated 
Year Taxes 


1994 

— rrenr 

1995 

20.1 

1996 

21.0 

1997 

16.5 

1998 

17.0 

1999 

17.8 

2000 

14.5 

2d01 

15.0 

2002 

15.8 

2003 

16.7 

2004 

17.6 

2005 

18.7 

2006 

19.8 

2007 

20.9 

2008 

22.1 

2009 

23.4 

2010 

24.7 

2011 

26.1 

2012 

27.5 

2013 

29.0 

2014 

30.6 

2015 

32.2 

2016 

34.0 


Total 1994-2016 $499 


Social Security Administration 
Office of the Actuary 
July 17, 1995 
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QUESTION 2 

SSA faces huge backlogs In processing both new disability claims 
and cases awaiting continuing disability reviews. What are your 
views regarding competitively contracting out, as a temporary or 
demonstration measure, some parts of the backlog — either to 
top-performing States, or to private firms? In your opinion, do 
certain workloads more easily lend themselves to "contracting 
out?" In your opinion, are certain approaches preferable to 
others? In your opinion, what specific safeguards are important 
if "contracting out" were tried? 

Response 

As part of its Reinventing Government Phase II (REGO II) package, 
SSA would give the States, working in cooperation with their 
unions, the opportunity to develop and implement plans to raise 
the performance levels, within a relatively short period of time, 
of the lower performing DOSs, and to narrow the gap between the 
highest and lowest performing States. If this does not produce 
the desired results, SSA will explore a contracting out option 
either to higher performing States or private firms. 

Factors that must be considered when contracting out to private 
firms include: 

o private contractor access to disability rolls information; 

o time needed to get contracts planned, awarded, operational, 
and periodically recompeted; and 

o disruption of claims processing during the changeover 
periods . 

Conversion to competitive contracts for any or all of the 
disability adjudication process could be beneficial by: 

o introducing competitive bidding into the initial disability 
process which would allow SSA to choose the best performers 
to meet workload demands and possibly cost less; and 

o offering monetary resources of scale and eliminating State 
level administrative issues such as hiring freezes. 

It should be noted that parts of the disability workload, short 
of the disability determination can be and are being contracted 
out. For example, many States contract out for some services, 
such as medical consultants, clerical support, and transcription 
services, when contracting is cost-effective within the State's 
administrative structure. SSA encourages States to employ the 
most effective and efficient methods available in performing the 
disability determination function, including contracting out 
parts of the process when it makes sense to do so. 
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QUESTION 3 

In your view. Is the disability program more appropriately based 
on objective medical findings — the basis for the decisions the 
DDSs currently make — or more subjective legal findings — the 
basis for the decisions the ALJs make? 

Witnesses testified that the accuracy rate of DDS decisions is 97 
percent. Yet about 70 percent of these denials are reversed by 
the ALJs. What is your interpretation of this? 

Don't you think that this discrepancy undermines the public's 
confidence in the integrity of the program to pay only the truly 
disabled? 

In your view, how should this difference in methods be resolved? 
Does SSA have the authority to resolve this difference, or does 
it require legislation? 

Response 

The disability program is based on a balance of both medical and 
legal findings. Disability decisions at all levels of 
adjudication require the presence of a medically determinable 
impairment and must adhere to the definition of disability in the 
law. 

Many factors Influence the fact that administrative law judges 
(ALJs) allow a substantial percentage of claims for disability 
benefits at the hearing level, including the following: 

o ALJ allowances are often made based on additional evidence 
and new information that was not available to the DDSs. 

o At the hearing level, a large percentage of claimants are 
represented by an attorney or other individual. 

o Some cases were denied by the DDSs based on expected 

improvement in the claimant's condition, but improvement did 
not occur. 

o A change in the claimant's functional capacity or vocational 
skills may justify changing a denial to an allowance at the 
ALJ level. 

o The ALJ hearing is generally the first step in the 

adjudication process in which claimants may appear in person 
before the decisionmaker to explain their impairments and 
present witnesses who can attest to the effects of their 
impairments . 

SSA's initiative to redesign the disability process will focus on 
these and other Influences in an attempt to unify the process. 

We will evaluate various remedies including legislative and 
regulatory remedies. 
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QyE,§T,IpN,.4. 

SSA now has 10 years experience with the medical Improvement 
standard. Is it working? Do we need to revisit this standard in 
the law? 

Response 

The medical improvement review standard in the 1984 Disability 
Amendments provided, for the first time in statute, a specific 
standard that must be met before a disability beneficiary can be 
found no longer disabled. The standard represented a response to 
broad-based concerns that the continuing disability review 
requirements of the 1980 Amendments resulted in hardships to 
beneficiaries whose benefits were terminated even though their 
conditions may have been unchanged from the time they were 
awarded benefits. The standard was also intended to avoid 
unnecessary program expenditures by assuring that benefits could 
be terminated when such action is warranted. 

We believe that SSA has implemented this provision of law in 
accord with congressional Intent. 

QUESTION 5 

According to testimony, in a substantial number of CDR cases 
originally awarded by ALJs, it is difficult to determine that 
medical improvement has occurred because medical evidence in the 
original file is insufficient to establish a "baseline” of 
disability. In what percentage of CDR cases is medical 
improvement not found simply because of insufficient medical 
documentation in the original decision? 

Response 

In fiscal years 1994 and 1995 to date, SSA's quality assurance 
samples included 8,727 continuing disability review (CDR) 
continuances. Only 44 (0.5 percent) of those cases were found 
deficient for the reason that the most recent prior favorable 
determination was insufficient to determine medical improvement. 


QUESTION 6 

Do you favor legislation to close the disability claim record, 
and if so, at what point in the process? 

Response 

SSA is examining the issue of closing the record in the context 
of redesigning the disability claim process. 
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QUESTION 7 

Your long-term disability redesign doesn't seem to take human 
nature into consideration. SSA employees are very service- 
oriented and try to help people. It's only human to feel sorry 
for people who are out of work and in need. Why do you think 
that the disability claims manager will be able to avoid the 
natural bias in favor of applicants, especially when the 
disability claims manager will have to personally deal with irate 
applicants whose claims he or she has denied? Won't there 
ultimately be a tendency on the part of claims managers to allow 
borderline cases to avoid the draining and unpleasant task of 
giving bad news to people? Won't allowance rates inevitably go 
up as a result? 

Response 

SSA has a long history of dealing with claimants who are in need 
of immediate, compassionate, and equitable assistance. While it 
is true that our employees are service-oriented, they are also 
professionals who recognize that they are charged with 
implementing the Social Security law. SSA staff are trained to 
secure and evaluate necessary evidence and have perfected these 
skills with years of adjudicative experience. In addition, they 
have long experience making determinations on the nondisability 
aspects of disability claims including denials for excess income 
and resources in SSI claims and denials for lack of insured 
status in Social Security disability insurance claims. 

We will be taking measures to address employee and claimant 
security as we increase our use of face-to-face contact in the 
disability process. In addition, our plan to conduct systematic 
quality reviews of disability decisions as part of ongoing 
stewardship of the program will continue to ensure accuracy and 
consistency. 

QUESTION 8 

Please explain in detail why you believe that allowing non- 
physicians to allow some cases without physician review will not 
Increase the allowance rate? Have you sought the views of the 
AMA, APA, or any professional medical association regarding this 
proposal? What have they advised? 

Response 

SSA's Plan for a New Disability Process calls for a modified use 
of medical consultants, in that disability claims managers would 
be authorized to adjudicate cases as a "single decisionmaker" 
without the traditional decisionmaking team that requires 
physician review. Medical consultants would provide expert 
advice and opinion on questions and issues in difficult cases, 
allowing for a more focused use of SSA's resources. 

Permitting non-physicians to make disability decisions should not 
in itself directly affect the allowance rate, since each decision 
must comply with the statutory definition of disability. 

In general, professional, medical, and psychological groups have 
expressed some concern about the changing role of medical 
consultants in disability determinations. We believe that many 
of their concerns will be addressed by a full understanding of 
our redesign plan, a plan that does not eliminate medical 
consultants' input, but rather more effectively utilizes their 
expertise at all levels of adjudication. 
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QUESTION 9 

There have been a number of studies of levels of disability 
within the general population. What is your best estimate of the 
number of individuals who meet SSA's medical definition of 
disability, but do not receive disability benefits because they 
are working at substantial gainful levels in spite of severe 
impairments? 

Response 

Because of the imprecision of available data, we are unable to 
provide an exact answer to this question. Most currently 
available information on disability in the general population is 
based on unverified self-reporting, or reports by family members. 
These reports indicate levels of disability that vary 
considerably and appear to be substantially affected by 
questionnaire content and survey procedures. 

Estimates of the proportion of the general working-age population 
that have a work-limiting disability vary roughly in the range of 
8 to 16 percent. Reported numbers with "severe” disabilities 
that are more likely to conform to SSA's medical criteria display 
similar variation. Therefore, available data can produce 
conflicting estimates of the size of the disabled population that 
differ by several million. 

Other factors also need to be considered, such as the fact that 
even though people may be severely disabled, they may not meet 
the insured status requirement for disability insurance benefits 
and/or the income and resources tests for supplemental security 
income benefits. 

A final methodological problem is that persons who work in spite 
of severe impairments are likely to downplay the severity of 
their disabilities, while those who are not working may 
exaggerate their limitations. 

In order to obtain reliable data, SSA is designing a Disability 
Evaluation Study that will combine self-reported health and 
impairment data with objective medical, vocational, and 
functional measures. The results of the study should provide 
reliable answers to this and other important policy-relevant 
questions about the disabled population and how they are served 
by SSA's programs. 
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Mr. Chairman and Members of the Subcommittee: 


I am submitting this statement for the record as a supplement to my testimony 
of May 23, 1995, to further address your concerns about the Social Security disability 
insurance (DI) program. You stated in the press release announcing this hearing that 
you are committed to fairness in the disability program, enabling those who are truly 
disabled to receive benefits quickly, and stopping payments to those who have 
recovered (i.e., are no longer disabled). Let me state at the outset that we absolutely 
share your commitment. In addition, we are committed to seeing that Social Security 
DI and Supplemental Security Income (SSI) disability beneficiaries have full access to 
a positive, quality vocational rehabilitation program to assist them to enter productive 
employment. 

The issues associated with the disability programs we administer are very 
difficult and complex and have been ongoing for many years. There are no easy fixes. 
Nevert/.sless, we agree that we can do a bettc job in these areas. Let me assure you 
that solving any problems associated with the disability programs is a top priority. At 
SSA, we are dedicated to making essential improvements in the disability programs so 
that they work better for all Americans. 

As I indicated in my testimony earlier this year, we have been focusing our 
improvements in three specific areas that we believe will help us achieve major 
improvements in the disability programs. First, we are redesigning the disability 
claims process from start to finish. The current lengthy and complicated decision- 
making process is broken and needs fixing. Second, we are continuing to seek 
improvement in the way we conduct continuing disability reviews (CDRs) and greater 
funding to finance CDRs. And third, we are developing approaches to increase the 
employment opportunities of current and potential disability beneficiaries. Let me 
begin with the disability redesign. 

SSA’s Disability Process Redesign 

When I spoke before you in May, I explained that our redesign plan included 
both short-and long-term initiatives. I mentioned that although our short-term 
initiatives were designed to reduce the number of claims pending in the State 
Disability Determination Services (DDSs) and the Office of Hearings and Appeals 
(OHA), we had not fully implemented the most significant actions in OHA. 
Consequently, pending hearing-level workloads in OHA had increased. On the other 
hand, DDSs’ pending workloads had dropped by about 45,000 claims (6 percent) as a 
direct result of our short-term initiatives. Since then, DDSs have continued to reduce 
the number of pending claims by about 53,000, for an overall decrease of 13 percent. 
This is a very significant improvement. We are well on our way to our FY 1996 goal 
of 304,000 pending claims, down from 552,000 at the end of FY 1994. 

Since May, we have focused our efforts on OHA and the most significant 
actions in our short-term initiative plan are now underway. On June 30, 1995, we 
published a final regulation which granted temporary authority to attorney advisors at 
OHA to conduct pre-hearing proceedings and, where the evidence warrants, to issue 
wholly favorable decisions. When this initiative is fully implemented, it will assist us 
in further substantially reducing the number of requests for hearings that are pending. 

In addition to ensuring more effective use of automation at OHA, we have increased 
our pre-hearing screening of cases and temporarily redirected resources from other 
agency components to draft disability decisions at OHA. 

Despite the fact that the number of pending hearings is significantly higher now than at 
the beginning of the fiscal year, we have begun to reduce the numbers of cases 
pending at OHA. For the two week period ending August 3, 1995, pendings were 
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decreased by 4,057 cases. While these results are somewhat small, this is a very 
significant step in the right direction. 

With respect to our long-term initiatives, I stated that we were moving quickly 
to implement those aspects of the new disability process that could be achieved in the 
near-term. I specifically mentioned that we would be increasing public awareness of 
the requirements for disability benefits by providing comprehensive public information, 
training our disability adjudicators on critical areas, and developing an Adjudication 
Officer position to conduct pre-hearing conferences. We are currently reviewing 
comments on the notice of proposed rulemaking we published in the Federal Register 
on June 9, 1995, to authorize testing of the Adjudication Officer position, and we 
expect to publish a final regulation authorizing this testing in the near future. 

Further, on June 29, 1995, I approved a series of disability process 
improvements that will begin to move SSA closer to its five-year plan to fully 
implement i.ie redesigned disability process. These improvements will begin this fall 
and should significantly enhance the overall disability process. They include: 

o More uniform policy guidance and training for all disability adjudicators and 
reviewers; 

o Intercomponent claims representative/disability examiner baseline teaming; 
o Enhanced consumer-oriented public information; 
o Increased third-party monitoring and assistance; and 

0 The adoption of quality assurance guiding principles tailored to our new 
processes. 

Once complete, we believe that our disability process redesign initiatives will 
assure swift, efficient decisionmaking and processing on a continuing basis. 

Continuing Disability Reviews 

Let me now address the status of our efforts to improve the CDR process. 
During my last appearance before this subcommittee, I explained that the CDR process 
directly affects the number of beneficiaries who remain on the DI rolls because this 
process allows us to terminate disability benefits to those who are no longer disabled. 

1 also explained how unprecedented increases in initial disability claims workloads 
required previous Commissioners to make difficult decisions on the prudent use of 
limited resources, one of which was to place less emphasis on CDRs. 

However, recognizing the need to strike a better baleince between addressing the 
growing workloads in initial disability claims and conducting CDRs, we implemented a 
more efficient CDR process in 1993. I elaborated on this new CDR process and our 
expectations of increasing the number of CDRs we process. 

We are continuing to evaluate and improve our CDR process, including the 
development of a machine-readable CDR mailer questionnaire which will enable us to 
electronically screen CDRs and store the data for analysis. In addition, we are also 
responding to a General Accounting Office audit to determine: 

o The characteristics of beneficiaries in the pending caseloads in order to more 
accurately profile these beneficiaries and predict medical improvement; 
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o What SSA and DDS resources would be necessary to eliminate the current CDR 

workload over the next few years; and 

o What effect this might have on our initial and appeals workloads. 

We are determined that disability program dollars should be going only to those 
who are truly entitled. 

SSA’s Vocational Rehabilitation Program 

I would now like to discuss the issue of vocational rehabilitation (VR). At the 
May 23, 1995 hearing, I very briefly explained SSA’s retum-to-work strategy to assist 
individuals with disabilities re-enter the work force. We are very concerned that, 
despite the fact that numerous studies show that people with disabilities want to work, 
SSA’s current VR process is not as effective as it could be. Very few disabled 
beneficiaries have returned to work at the substantial gainful activity level and left the 
beneficiary rolls as a direct result of our VR program. Because this is a complex 
issue, let me now provide you with an overview of the history of the VR program, 
describe our current VR process, and also tell you about some steps we are taking to 
improve the VR program and increase the number of beneficiaries who leave the rolls 
and return to work. 


History of the VR Program 

As you know, the primary public VR program was established in 1920 and is 
now authorized by the Rehabilitation Act of 1973, as amended. The Rehabilitation 
Services Administration, which is part of the Department of Education, administers the 
program as a partnership between the Federal Government and the States— 80 percent 
of the funds come fi-om Federal appropriations and 20 percent from State 
appropriations. When Congress established the Social Security disability program in 
1956, it expressed great confidence in the value of VR for people with disabilities by 
including a provision that provided for the referral of disability applicants to State VR 
Agencies. 


Current VR Process 


People who apply for disability benefits are provided information about the 
availability of services from their State VR agency. When their claim goes to the 
State DDS for adjudication, a DDS examiner (or a State VR agency counselor) screens 
the cases to identify persons who may benefit fi-om VR and then refers these 
individuals to State VR agencies. (I should point out that SSA’s referral process is but 
one route to receiving VR services. Many disability applicants and beneficiaries, on 
their own initiative or at the advice of their doctors, employers, or other interested 
third-parties, seek out services from State VR agencies.) 

Once the referral is made, neither SSA staff nor State DDS examiners are involved in 
deciding who receives services or what services are provided. These decisions are 
made in light of regulations and policies set forth by the Department of Education’s 
Rehabilitation Services Administration and the State VR agency’s own guidelines. If 
the individual is eligible for services, which could include diagnostic services, 
counseling, medical services or training, the VR agency counselor and client jointly 
work out a plan or program of rehabilitation. According to the Rehabilitation Services 
Administration, many State VR agencies are unable to meet the current demand for 
services. 
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Under current law, SSA pays for VR services only when these services result in a 
successful outcome, i.e., when the beneficiary performs substantial gainful activity for 
a continuous period of nine months and SSA determines that the VR services 
contributed to the return of the individual to such activity. In FY 1994, SSA 
reimbursed State VR agencies $63.4 million for successfully rehabilitating about 5,600 
beneficiaries. Since 1983, when the current VR payment program began, just over 
55,000 beneficiaries have been rehabilitated and employed through this program. 

Steps Taken to Improve the Current VR process 

We are concerned about the effectiveness of the current VR process and have taken 
several steps to increase the number of beneficiaries who are served by State VR 
agencies and to increase the participation of private sector rehabilitation providers in 
the process. For example, SSA has been implementing the recommendations of a 
Federal-State task force to improve the VR referral process; simplifying Federal 
guidelirjs for VR referral; sponsoring greater collaboration among ..SA, State DDS 
and State VR agencies; and tracking persons who request referral for VR services in 
the course of a CDR. SSA is also streamlining the VR payment process, which will 
expedite claims, and improving its management information about the persons who 
receive VR services and the services they receive. 

In June 1989, SSA submitted a legislative proposal to authorize us to contract directly 
with private VR providers to serve our beneficiaries. The private sector has grown 
significantly in numbers in recent years, and there are many small businesses, 
community-based facilities and national firms with the experience and specialized 
knowledge to serve people with severe disabilities. In fact. State VR agencies often 
contract with the private sector for services. In FY 1991, the latest data we have 
available, 64 percent of beneficiaries who were accepted by State VR agencies received 
some type of service from the private sector. When SSA’s proposal was not enacted, 
we sou^t to modify the process through regulations which permit us to use private or 
other public agencies as alternate sources when a State VR agency declines to serve an 
individual whom SSA has referred to it. 

These new regulations, published March 15, 1994, brought the first substantive changes 
to the SSA VR program in over a decade. In addition to expanding the pool of 
potential service providers, thereby expanding opportunities for our beneficiaries to 
receive rehabilitation services and return to work, the regulations protect consumers by 
assuring that alternate providers are qualified through licensing or certification to serve 
them. 

Since the publication of these regulations, we have been working hard to put the new 
process in place. Briefly: 

0 We have modified the claims system to record when a beneficiary is referred to 
a State VR agency and are developing a system to track these referrals. 

o We are informing public and private sector rehabilitation providers about our 
VR program. 

o We are developing criteria for certifying alternate providers as qualified to serve 
our beneficiaries under the VR payment program. 


We are working with our attorneys and Federal procurement professionals to 
draft model agreements and contracts with alternate providers who agree to 
serve our beneficiaries. 
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We expect to have the framework in place to begin enrolling alternate providers in the 
next few months. 

Let me briefly describe two other initiatives to expand VR services and job 
opportunities for disabled beneficiaries. The first. Project NetWork, was initiated in 
1991 to test 4 service delivery models that offer alternatives to the current VR 
program. 

Project Network is the SSA’s first large-scale demonstration of VR assistance to 
persons with severe disabilities. This project is also the first major attempt by SSA to 
take direct responsibility for helping people widi disabilities enter or reenter the 
workforce. Project NetWork used a randomized field e5q)eriment design to test 4 
models of providing employment and rehabilitati(Mi sovices to DI beneficiaries and 
SSI applicants and recipients. All of the models wctc completed in March, 1995. 
Preliminary results will be available in FY 1996 and a final evaluation report is due 
Decern'.: ar 1C 97. 

We have contracted with a major social science research firm to perform a 
comprehensive evaluation of Project NetWork. The evaluation will address two key 
policy questions: 

o Is it feasible to increase participation in VR services among DI and/or SSI 
beneficiaries through a combination of intensive outreach, case management, 
and enhanced work incentives? and 

o Do the interventions tested produce net benefits from the perspective of 
participants, society, the DI trust fund, goieral revenues, and the Federal 
government in general? 

The second initiative. Project ABLE— launched in 1993-is a joint Federal-State 
initiative to link disabled job-ready beneficiaries with public agencies and private 
sector employers that need their skills and abilities. 

Project ABLE began as a pilot program In 1993 for disability beneficiaries 
residing in Maryland, Virginia and the District of Columbia. Project ABLE is a joint 
effort of the Office of Personnel Management (OPM) in conjunction with SSA, the 
Rehabilitation Services Administration and participating State VR agencies. Through 
this program. State VR agencies enroll job-ready beneficiaries into a database which is 
used by Federal agencies to find qualified candidates. 

I am pleased to report that, based on favorable input from VR counselors and 
personnel offices, the Project ABLE system has been improved and is being expanded 
to California, Illinois, Pennsylvania and Texas. In addition, we have enhanced the 
Project ABLE database to include resume imaging that will allow prospective 
employers to receive a client resume by fax directly firom the Project ABLE database. 
Another enhancement will automatically give Federal agencies listings of eligible 
employees from Project ABLE for all posted job vacancies. 

While only a very small number of beneficiaries have been hired to date, we 
believe Project ABLE’s success has been limited by restricted hiring and downsizing 
of government agencies throughout this period. We are beginning to work with the 
Department of Labor (DOL) to list Project ABLE clients in various databases funded 
by DOL that are principally used by private sector employers and to work with States 
that are experimenting with "one-stop shopping" employment centers. 
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Project ABLE has been recognized as a National Performance Review 
"Reinvention Lab" and I am pleased that Project ABLE has proven to be a fine 
example of Federal and State agencies collaborating to give state-of-the-art service to 
their respective customers. 

Employment Strategy for People with Disabilities 

In addition to the initiatives I just mentioned, as I indicated at the May hearing, 
we are examining other approaches to increase the employment of current and potential 
disabled beneficiaries. I have established a team headed by Dr. Susan Daniels, 
Associate Commissioner for Disability, to examine approaches to increase the 
employment of disability beneficiaries. I am very interested in approaches for bringing 
together the interests of employers, private insurers, and rehabilitation services to 
achieve more efficient handling of claims and to return to the workplace as many 
people as are able to work. Over the coming months, we will continue to work with 
our State pa. tners, other public agencies, and ] rivate organizations that serve people 
with disabilities in an effort to improve these services and to create greater 
employment opportunities for our beneficiaries as we move forward. 

Conclusion 


In summary, Mr. Chairman, I thank you for the opportunity to submit my 
statement for the record. Even though it has only been two months since I last 
testified before you and your subcommittee, we have made measurable progress and 
we can assure you that our progress will continue. We are working to maintain 
fairness in the disability program, improve the integrity of our disability rolls, and 
increase employment opportunities for current and potential disability beneficiaries. 
The initiatives I have described will help us accomplish these goals. 
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Chairman Bunning. Thank you, Dr. Chater. 

I will try to be brief and I nope everybo^ else is brief because 
we have a lot of panels here today. Since SSA is an independent 
agency now, and those of us that were on the subcommittee last 
year had a lot to do with the changes that were made, I think we 
can talk with some kind of an authority that one of the reasons 
that Congress made SSA an independent agency was that it did 
Social Security and the American public no good to have it buried 
over in HHS, Health and Human Services. 

Congress has had a tough time getting expert advice about Social 
Security issues and problems when SSA was part of HHS because 
no one paid any attention to it. But all that has changed now and 
Congress will be looking to you or whoever heads SSA for advice 
on SSA policy. If you cannot tell us the best way to approach a 
Social Security issue, who can? 

So I am interested in taking a step back and looking at our na- 
tional disability policy. I would like your opinion on a few ques- 
tions. 

In your opinion, and I am just asking it, is the definition of “dis- 
ability” as it is currently in the law still appropriate for the pro- 
gram? Should it be tightened, loosened, or changed? 

Ms. Chater. In my opinion, and my opinion only, I believe the 
definition of disability, as it is now stated, is still appropriate for 
our goals at this time. 

Chairman Bunning. In your view, is the disability program more 
appropriately based on objective medical findings, the basis for the 
decisions the DDSs currently make, or more subjective legal find- 
ings, the basis for the decisions that the ALJs make? 

Ms. Chater. I believe the decisions are based on both. 

Chairman Bunning. Which is more appropriate, since we have 
an awful lot of reexaminations on the initial disability determina- 
tions? We have a 90-percent accuracy rate of the initial disability 
determinations made. Of these about 40 percent are appealed; 80 
percent of these are allowed by the ALJs. How can this be? 

Ms. Chater. First of all, let me say something about the dif- 
ference that could be explained in terms of the process, Mr. 
Bunning. It is true that the DDSs make the decision based on a 
folder, a folder of evidence, including medical evidence and some 
assessments that substantiate medical evidence or medical diag- 
noses, such as tests, x rays, and so on. 

At the other extreme, when a person requests a hearing, the de- 
cision is made not only on a folder, it is made with an individual 
interview between the AU and the client. So there is that variable 
that differs. 

Another differing variable is the fact that the folder, between the 
time it starts and the time it ends up at the AU, is quite different 
from point A to point B. In other words, all along the line, addi- 
tional information is added, and, indeed, if 1 year goes by, as in 
the case of many, the amount of material that is added to the file 
is substantial, and it is quite possible that the person has become 
more severely disabled than in the beginning. 

So I would say to you that the decisions that are made at the 
two points in time are quite different, based on the amount and 
kind of information in the folder. 
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Second, there is generally an interview, a personal one, at the 
hearing level. In addition to that, judges make decisions based on 
their legal expertise and the DDSs do not. 

Chairman BuNNiNG. Madam Commissioner, the DDSs get a 
decisional accuracy rating of 97 percent when they make the deci- 
sion the first time around. Eighty percent of the appeals from the 
DDS level are overturned by the ALJs. There has got to be a better 
way, and there has got to be a better way before the year 2000 to 
do this or we are going to have a backlog that will never disappear. 

You cannot tell me in 1995 that you are going to solve the prob- 
lem in the year 2000 when each year we have a bigger backlog. We 
have to do it now. It is not something that we can put off. All the 
studies and all the things that you are doing may be wonderful, but 
they are not getting the job done. 

Ms. Chater. I agree with you that we need to do something now. 
That is part of the reason that we instituted short-term disability 
initiatives, so that we could begin to make some changes right now 
that are temporary in nature. The changes that we are making 
now in our short-term disability program include committing more 
resources by redeploying people from one part of the agency to an- 
other, and taking peo^He from some of our other programs and 
moving them over to work on disability workloads. 

One of those changes that we are making in the Office of Hear- 
ings and Appeals, for example, is to put into place an arrangement 
whereby senior attorneys could look at the files and get other medi- 
cal material that is needed to make a decision, if needed. Or, if the 
case may be that the decision looks as if it is going to be allowed, 
those senior attorneys could make that decision then and there in- 
stead of having the ALJs do everything which they are now accus- 
tomed to doing. 

Chairman BuNNiNG. One last question from me, and then I am 
going to give the other members an opportunity. Do you not think 
that the current schizophrenic approach to disability decisions, one 
standard for the DDSs, another standard for the ALJs, is demor- 
alizing to the DDS examiners who see almost 80 percent of their 
appealed decisions reversed? Does it not also undermine the integ- 
rity of the proCTam by awarding benefits to more borderline cases 
and raising public skepticism and even hostility toward all disabil- 
ity recipients, even those who are legitimately receiving benefits? 

Ms. Chater. I think it is about 66 percent of the cases that are 
overturned, according to our data, Mr. Bunning. 

I understand what you are saying 

Chairman Bunning. We have the same data that you have, so 
there should not be a dispute on the percentiles. 

Ms. Geier. May I, Commissioner, Mr. Bunning, the difference is 
whether or not dismissals are counted. With dismissals, the rate is 
66 percent. 

Chairman Bunning. It is still too high. 

Ms. Geier. Yes, I cannot argue with you. 

Ms. Chater. I would like to say something about the people who 
work in the State DDS offices, because I care very much about 
them. I understand that they may feel that the overturning of DDS 
decisions is a reflection on their work. I will tell you, it is not a 
reflection on their work. They are very good and very accurate. 



40 


Their workload has increased but their productivity has increased. 
They are a very, very committed group of employees, and I have 
met many of them and I have talked at their annual meetings. 

I think they ought not to look at what they do vis-a-vis what the 
Office of Hearings and Appeals does for the very reasons that I 
have said to you. They are operating in a different moment in time 
with a different file and not with the advantage of a face-to-face 
interview. 

Chairman Running. We will hear from some of them later on, 
so we will make sure that we ask them the proper questions. 

Mr. Jacobs will inquire. 

Mr. Jacobs. Thank you, Mr. Chairman. 

First, I commend you. Dr. Chater, for your concern and involve- 
ment in comforting and counseling the bereaved out in Oklahoma 
City. What you did there did not make headlines, but I am aware 
of it and I commend you for the devotion you showed. 

On the CDRs, Mr. Running and I, I believe, last year supported 
legislation to allow your agency to plow back some of the recovered 
benefits where people were found no longer to be disabled, and we 
ran into a buzz saw, as I recall, with the Appropriations Commit- 
tee. 

Chairman Running. Yes, we did. 

Mr. Jacobs. Do you think that is a practical thing to do, to get 
cracking on this? That is to say, the investment of a little bit of 
what is recovered recovers that much more, and so on. Is that sen- 
sible to you? 

Ms. Chater. Obviously, it would be wonderful if we had a revolv- 
ing fund where we could put some of the money that was recovered 
from CDRs into that fund that would enable us to do even more. 
We are well aware that we have many, many more CDRs to do, 
and for this agency, in past years, we have had to decide between 
using limited resources on processing initial claims or doing many 
CDRs. So, obviously, that is a good idea. 

Rut I am aware of the Appropriations Committee’s feeling about 
this. I think part of their reason, as I understand it, is they think 
it would be precedent setting for other agencies. 

Mr. Jacobs. If you do not want to answer this, do not answer 
it. It would be OK by me. Rut have you an opinion about the pro- 
posal for a Social Security appeals court, a subject matter appeals 
court to avoid the variations in the various circuits on outcomes, 
rules, and definitions? If you live in one State, you can have a 
hangnail and do all right, and if you live in another one, they can 
be dragging you with a rope and you still do not qualify. Do you 
have any opinion on that? 

Ms. Chater. There are certainly advantages to having a Social 
Security court because the judges making decisions would become 
expert. There would be one set of decisions coming to us, and now 
there are so many decisions. We have one re^on implementing cer- 
tain laws and regulations and another region using slightly dif- 
ferent standards. So, certainly, consistency would be an advantage. 

On the other side, there are some people who think that more 
objective decisions would result from not having a Social Security 
court. 
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Mr. Jacobs. Some of my friends are for it and some of my friends 
are against it. 

I will not ask the patience of the subcommittee any further. 
Thank you. 

Chairman Running. Mr. English. 

Mr. English. Thank you, Mr. Chairman. 

Dr. Chater, welcome. SSA now has 10 years’ experience with the 
medical improvement standard. In your view, is it working and do 
we need to revisit the standard in the law? 

Ms. Chater. Could I defer to my colleague. Dr. Daniels, and 
have her respond to that, please? 

Mr. English. Certainly. 

Ms. Daniels. I think we have to look at the medical improve- 
ment standard, Mr. English, in terms of the context in which it 
came up. It was a time when many individuals were receiving 
CDRs whose conditions had not changed over time. The Congress 
thought it was important to be sure that individuals had a fair 
hearing if their case came up for a CDR. The medical improvement 
standard was instituted in order to be sure that each beneficiary 
had a fair evaluation at the time of the CDR. 

Now, the medical improvement standard is very important in en- 
suring the rights of the individual beneficiaries, and so I want to 
say that first. 

Mr. English. I understand. 

Ms. Daniels. It is very important for us to recognize that. But 
I do not think that the medical improvement standard realty ties 
our hands in terms of doing CDRs. We can do effective and efficient 
targeted continuing disability reviews with the current medical im- 
provement standard that we have, and we have done a lot to im- 
prove and target the ones that we are doing. 

Mr. English. Almost 2 million disability cases out of a total of 
4 million cases, as I understand it, are awaiting continuing disabil- 
ity reviews. Half of these are cases where medical improvement is 
expected or possible. Given the fact that fiscal restraints are wors- 
ening, there may never be enough resources for SSA to do CDRs. 

In your view, is it time for SSA to consider recommending op- 
tions such as time-limited benefits, at least when medical improve- 
ment is expected, Dr. Chater and Dr. Daniels? 

Ms. Daniels. I would like to make a distinction here, Mr. Eng- 
lish, between “medical improvement expected” and profiling CDRs. 
When the case is originally adjudicated and the DDS medical staff 
look at the case, they assign it to either a medical improvement ex- 
pected, medical improvement not expected, or medical improvement 
possible review category. This is a paper review. This is an individ- 
ual physician or DDS examiner looking at the case and making 
that decision from the file that they have. 

In the last 2 or 3 years, we have been testing out that concept 
more from an empirical standpoint. That is, we have been statis- 
tically analyzing the data that we have for those people who actu- 
ally leave the rolls as a result of a CDR. This is called profiling. 
That is, we looked at certain characteristics to see which particular 
confluence of characteristics most likely predicts individuals who 
would leave the rolls through a CDR. So we have focused our 
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efforts on profiling, as well as those designations that were used 
or^nally by the DDS examiner and the physician. 

So I want to make that distinction, because sometimes I do not 
think it is necessarily helpful to use those older distinctions when 
I think we have modernized our approach, using the empirical data 
now by looking at the actual variables that lead individuals to have 
a CDR. 

Mr. English. I appreciate that. Dr. Daniels, but I guess I am 
getting back to the question, do you think it is time for SSA to look 
at other options that might include timedimited benefits? 

Ms. Daniels. I think it is time for us to continue our efforts in 
improving our CDR process and making it more efficient and effec- 
tive. I do not think I have an opinion on time-limited benefits at 
this point. 

Mr. English. Do you have any view. Dr. Chater? 

Ms. Chater. I think it might be worth looking at the issue of 
time-limited benefits, Mr. English. If people knew that they were 
going to be on the rolls for a 3-year time period, for example, it 
might serve as a motivating factor for them to go back to work. 

It would also mean, for the Social Security Administration, we 
would have to put into place a process by which we would do those 
reviews in a very prompt way so that people did not get stuck be- 
tween the fourth and fifth year, for example, of having no benefits. 
We would have to develop ways of deciding which of our bene- 
ficiaries to review. 

Mr. English. Sure. My final question, because I am running out 
of time, how many people who are no longer disabled did SSA re- 
move from the rolls last year, just for context? 

Ms. Daniels. Last year, we did 118,000 CDRs and removed 
about 12 percent. 

Mr. English. So 12 percent would be about 15,000 people out of 
roughly 4 million? 

Ms. Daniels. [Nodded head yes.] 

Mr. English. Thank you very much for your testimony. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. Payne. 

Mr. Payne. Thank you very much, Mr. Chairman. 

Welcome, Dr. Chater, and thank you for your testimony. I want 
to return to the chairman’s question to see if I can understand ex- 
actly where this currently stands and where we are headed in 
terms of the determination of an individual recipient. The chair- 
man mentioned, and my office has experienced as we deal with 
those who have been turned down in terms of their disability insur- 
ance and then go to the ALJ and through that system, we are see- 
ing that of the people we see, and I must say, about 30 percent of 
all the casework we do deals with this area, but we see about 80 
percent of those people ultimately receiving benefits. 

Many of these people we see, as we talk to them, they are obvi- 
ously people who, at some point in time, are going to receive this. 
It is apparent from the records that they have, from the conversa- 
tions we have with them, from what we Know their disabilities are, 
and yet, many, many months go by and often these people become 
homeless and lose all their assets as these determinations are 
being made. 
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I heard you testify that we need to have a major redesign and 
portions of it need to be customer friendly, which I certainly aCTee 
with. We need to find a way to make the decisions more quickly. 
You mentioned a goal of 60 days. The information technology needs 
to be improved, and you talked about that and the funds needed 
for that. 

But then, as I heard you talk to the chairman, it seemed to me 
you were defending the system as it exists and saying that it is 
the status quo is OK as it relates to what is going on now rel- 
ative to the decisions being made by SSA and then the process 
moving on to the ALJs. 

Could you clarify that for me? It seems to me that is the crux 
of the problem, and yet, if we want to leave that in place and do 
our repairs in other places, we are really not solving the main 
problem that needs to be addressed. 

Ms. Chater. Yes, I will certainly clarify. First, we have in place 
a short-term initiative that moves around some resources so that 
we can be more productive and make decisions quickly, efficiently, 
and accurately in a shorter time period. 

But our major project is the reenmneering proposal that will re- 
design the way we process claims from the beginning to the end, 
including the Office of Hearings and Appeals. For example, part of 
our reengineering proposal will help get rid of the problem that Mr. 
Bunning mentioned about the DDSs and how they feel about ALJs 
overturning their decisions. We are going to move those two proc- 
esses closer together by having one book, one set of procedures and 
policies to look at. 

We are also, in our redesign proposal, making changes in the 
way the Office of Hearings and Appeals is structured, differences 
in who does the work. Perhaps Mr. Jones, who is the director of 
this implementation project, could expand on that for you. 

Mr. Payne. So you are not disagreeing with the concerns that the 
chairman has expressed? You are in agreement with his concerns? 
I share his concerns, given what I am seeing just from the folks 
who I serve here in Confess. 

Ms. Chater. We do snare his concerns. We are very concerned 
that the claims process takes so long. It is simply unacceptable 
that the American people have to wait so long for a disability deci- 
sion. We want to do everything we can to shorten the time and be 
sure that the integrity of the program remains just as high as it 
has always been. 

Mr. Payne. In order to make this change that you were just re- 
ferring to, how long will it be before people will see any significant 
result from those changes? 

Ms. Chater. Mr. Jones. 

Mr. Jones. Mr. Payne, maybe it would be helpful if I could take 
1 minute to describe some of the major components that we are 
going to be dealing with. 

First of all, one of the things that brought me to Social Security 
was the Commissioner’s commitment to improve this process. I 
think everybody agrees the process was broken. One of the things 
that we are focusing on is what is called process unification, and 
process unification involves a variety of things. First of all, it in- 
volves having one policy manual that will be used at both the ini- 
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tial level and at the hearings level. Currently, there are separate 
manuals that are being used. 

The other thing that is involved is coming up with a quality as- 
surance system that will provide consistent feedback to both the 
initial level and the hearings level. Right now, we do not get that 
consistent feedback. 

In fact, as we speak, we have a group that is developing a train- 
ing packet that focuses on some policy areas that we have identi- 
fied as needing clarification at both levels. What we are going to 
be doing is bringing people from OHA and from the DDSs and get- 
ting them in the same room at the same time and giving them the 
same message regarding policy, and that is something new under 
the redesign that has not been done before. 

We are also chanmng part of the process so that the two proc- 
esses will be more alike. One of the things that we are going to be 
doing is to introduce a face-to-face component at the initial level 
that currently does not exist. You do have face-to-face contact at 
the hearings level. 

So there are a number of things that we are trying to do and will 
be doing immediately, such as training, to bring these two proc- 
esses closer together. 

Mr. Payne. When will we be able to see some results or should 
we expect to see some results as a result of these changes? 

Mr. Jones. The training effort is scheduled to begin in October, 
and we want to wait until October. We should begin to see training 
results as soon as the training is completed. Again, the objective 
of the training is to focus in on these key policy areas so that both 
the DDSs and the administrative law judges will be adjudicating 
cases the same way. 

Mr. Payne. I see my time has expired. 

Chairman Running. We will have another round. 

Mr. Payne. I will yield back to the chairman. 

Chairman Running. Mr. Collins will inquire. 

Mr. Collins. Thank you, Mr. Chairman, and thank you, Ms. 
Chater, for being with us today. 

I was going to ask the question about why there was such a dis- 
crepancy in the 97-percent accuracy rate of the first denial versus 
the — we will go with the 66- or 67-percent reversal, but with the 
clarification from Mr. Jones of all the different policies and dif- 
ferent policy books and manuals, I can see why there would pos- 
sibly be such a discrepancy. 

Reading in yesterday's Post, there is a Social Security Advisory 
Council that has been appointed by the President, as all Presidents 
have the opportunity to do so. When do you think we will hear 
from them on some recommendations dealing with the disability in- 
surance and the problems that you face, or do you think they may 
do like the trustees of Medicare and the administration and sit 
back and wait for Congress to make some changes or proposed 
changes first? 

Ms. Chater. The Advisory Council is expected to have their re- 
port completed by the end of summer. 

Mr. Collins. Do you expect positive results from this, something 
along the lines of what Mr. Jones was talking about in dealing with 
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the various policy aspects that you have to look at for different re- 
gions, or what do you actually expect to get from them? 

Ms. Chater. I do not think we should expect from them imple- 
mentation recommendations, such as what Mr. Jones is working 
on. I think what we will have from them are broader policy rec- 
ommendations related to the solvency of the trust funds and initia- 
tives that we might take to make sure that the trust funds remain 
solvent into the future. 

Mr. Collins. I notice, too, in the article that there seemed to be 
a split on ideas. It kind of reminds me of the old saying, “One fac- 
tion is for raising taxes. Another faction is for lowering benefits.” 
I am sure the President has friends on both sides of the issue 
there. Do you think he will come down on the side of his friends 
or will actually make some recommendations? 

Ms. Chater. I am hoping very much that the Commission, be- 
tween now and the end of summer, will have enough time and op- 
portunity to come closer together so that we may not necessarily 
have two points of view. I think they are working very hard toward 
that end. 

I want to say to you that whatever the recommendations are 
from that Advisory Council, it is my expectation that we will be 
able to utilize that very informed group’s report and recommenda- 
tions to work together with Congress in a very bipartisan way to 
solve these long-term solvency issues, Mr. Collins. 

Mr. Collins. I hope so. I know last year there were some 
changes in legislation that actually allow you to use Social Security 
funds for the disability fund. That is only a temporary fix. By in- 
creasing taxes or even by lowering benefits, it is only a temporary 
fix. 

Ms. Chater. Oh, absolutely. 

Mr. Collins. You have to get into the meat of the problem, and 
that is the actual operation and the procedures by which you deter- 
mine disability, in order to be able to correct the situation. So I am 
hoping that we will see some very strong recommendations and 
some very good recommendations. Thank you again for being here. 

Chairman Running. Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Dr. Chater, you told Mr. Running that you thought the definition 
was OK Why? 

Ms. Chater. Why? Because the disability program, it seems to 
me, is one that assesses one’s inability to work because of a medi- 
cal condition. The definition at the moment has both of those com- 
ponents contained within it. 

Mr. Johnson. Determined and expected to last for not less than 
12 months or result in death. 

Ms. Chater. Yes. 

Mr. Johnson. How is that determined by the two people in the 
appeals process? 

Ms. Chater. There are very specific ways to determine that. 
Some of it is based on the medical evidence. Some of it is based 
on the so-called listings that we have that indicate in great detail 
what our employees look for when they make this assessment. 

Mr. Johnson. So you think the definition is OK and your people 
are adhering to it? 
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Ms. Crater. My people are 

Mr. Johnson. Adhering to it? 

Ms. Crater. Yes. 

Mr. Johnson. That is a Texas word. You are from Texas; you 
ought to know it. [Laughter.] 

Tell me how many foreign people are on our disability rolls. 

Ms. Crater. I cannot tell you how many “foreign” people are on 
disability. We have 

Mr. Johnson. Let us say noncitizens, then. Do you keep track of 
those statistics? 

Ms. Crater. Yes, we do. 

Mr. Johnson. What kind of program have you instituted to take 
a look at them and purge those who are not really deserving and 
are not eligible under the law? 

Ms. Crater. First of all, I want to make the point that illegal 
immigrants are not in any way on the rolls. They are not qualified 
to be. They are not eligible to be on the rolls. 

Mr. Johnson. So you are saying there are none on the rolls at 
this time? 

Ms. Crater. There should be no illegal immigrants on the rolls 
at this time. If there are, they have gotten on the rolls illegally. 

Mr. Johnson. No kidding? How do you figure that out? How do 
you absolve that? 

Ms. Crater. All right. When someone suggests to us or it comes 
to our attention that, for example, someone may have been coached 
to act in ways that would make us decide that the person was, in- 
deed, disabled, or if we have any question whatsoever about that, 
we go back and review the case again. We bring in our own inter- 
preter if it is a case of non-English 

Mr. Johnson. But if a guy walks into El Paso, Tex., and he says, 
I am disabled, do you check his citizenship and his ability to be in 
this country? 

Ms. Crater. Absolutely. 

Mr. Johnson. You do? That is the first thing you do? Is that true 
or false? 

Ms. Crater. I am sure that is true. 

Mr. Johnson. You are sure it is? You are positive? 

Ms. Crater. Yes. 

Mr. Johnson. They ask if they are a citizen of the United 
States? 

Ms. Crater. They do not only ask, they ask for documentation 
to prove that they are citizens of the United States for SSI claims. 

Mr. Johnson. OK The termination numbers that you cited. Dr. 
Daniels, were 15,000, roughly. You gave a percentage, but that is 
about what you agreed to. 

Ms. Daniels. After I put my glasses back on after I answered 
that question, it was 14 percent, so I need to 

Mr. Johnson. I want to hear some numbers. What is the real 
number. 

Ms. Daniels. Hold on for 1 second and I will look it up for you. 

Mr. Johnson. Fourteen percent of 4 million or what? 

Ms. Daniels. Actually, in 1994, there were about 17,000 initial 
cessations. 

[The following was subsequently received:] 
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Of the 118,000 CDRs conducted in fiscal year 1994, 17,000 cases or 16 percent 
resulted in cessations. 

Mr. Johnson. How do we review the files and make sure that 
we get that done in an expeditious manner? How long does it take 
from the time you determine somebody is not eligible until you get 
him off the rolls? 

Ms. Daniels. The process that we are using right now to conduct 
continuing disability reviews is a two-stage process. The first is 
identifying those individuals, using a profile, who are the most like- 
ly candidates for cessation. We send those candidates’ files to the 
Disability Determination Services for them to conduct a full medi- 
cal review of that file. So each year, we send the number that we 
can do to the DDSs to ask them to conduct the full medical review. 
How long each 

Mr. Johnson. When you say “the number you can,” what do you 
mean by that? You are not getting to all of them each year? 

Ms. Daniels. No, we are not getting to all of them each year. 

Mr. Johnson. Why? 

Ms. Daniels. It is a workload issue. We are actually trying now 
to make the process more streamlined and efficient. Last year, we 
did 118,000 CDRs. The year before that, it had only been 64,000. 
So we nearly doubled the number. This year we will be doing 
184,000 CDRs. Next year, we requested a budget sufficient to do 
431,000. So we are increasing the numbers that we are doing as 
we are increasing the efficiency with which we are doing them by 
using the profile and the mailer. 

Mr. Johnson. You did not finish telling me how long it takes 
from start to finish. 

Ms. Daniels. I cannot because each case is different. Depending 
upon the age of the case, the kind of medical evidence that is re- 
quired, whether or not there is a treating physician source that can 
be used, or whether or not an individual has to go out for a consult- 
ative exam. Each 

Mr. Johnson. Suppose I write you a letter and say, I am no 
longer on disability and I want to get off. How long would it take 
mer 

Ms. Daniels. I think we could do that pretty fast. [Laughter.] 

Mr. Johnson. That happened to me. It took 2 years. I think 
that — I hope that you have streamlined the system. 

Ms. Daniels. Fm really glad that you are off, Mr. Johnson. 

Mr. Johnson. Thank you. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. Hancock will inquire. 

Mr. Hancock. Thank you, Mr. Chairman. 

I was late getting here, so this may have been covered. When you 
go back to when the Social Security law was written, I do not think 
it had any type of disability protection in it. Maybe it did, but I 
do not think so. 

Ms. Chater. No. 

Mr. Hancock. At that time, the definition of disability was ex- 
tremely limited. I mean, it was strictly medical conditions inter- 
preted as total and permanent disability. We have gotten to the 
point now where we include disabilities as things that were not 
even considered disabilities, like alcoholism. That was not a medi- 
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cal disability, that was something you bought and paid for and peo- 
ple were not that sympathetic with alcoholics. Drug addiction has 
been added now as a disability. In fact, just about anybody in this 
room could probably come up with something that would qualify 
under the Americans With Disabilities Act that would make them 
eligible for disability. 

Has all of this just been done by edict by the Social Security Ad- 
ministration? Was it intended, when Congress passed the act, to 
provide disability? They did not consider that it would get to the 
point where people would not want to work because they may have 
an ache in their back. 

Is there any way that we could go back and maybe review what 
we have gotten into? 

Ms. Chater. First, I want to be sure you understand that it was 
not just the Social Security Administration that decided to change 
or revise the definition. The way we implement the particular defi- 
nition over time comes because of congressional changes. It comes 
because of court cases. Many of the listings, many of the disease 
entities that we have on our books now come because new and dif- 
ferent medical reforms have identified new and different medical 
conditions. 

While I understand you to say that probably all of us in this 
room could say that we have some sort of a disability, the truth of 
the matter is, when it is looked at and examined according to our 
policies and procedures, it really has to be a condition that lasts 
for a long time or that ends in death. I mean, there are lots of fac- 
tors that go into it. It is not just a simple diagnosis. 

Mr. Hancock. But some of the horror stories are coming out now 
where work makes me anxious; therefore, I am disabled. If you 
make enough appeals, maybe some judge will just sign off on it just 
to get rid of you, just to close the case. 

Let me ask you another question, and this, I think, gets to the 
heart of it. Should disability income be means tested? 

Ms. Chater. The disabilitv income from the Social Security pro- 
gram as we know it in title II is not a means tested program. 
Everybody 

Mr. Hancock. I understand that, and I am asking the question. 

Ms. Chater. That is because they pay into it. 

Mr. Hancock. In your judgment, should it be means tested? 

Ms. Chater. No, in my judgment, it ought not to be means test- 
ed. 

Mr. Hancock. Let me ask you this question, then. I am not say- 
ing it ought to be either, but we have situations where family in- 
come is $100,000, $200,000, $300,000 a year and there is a member 
of the family drawing disability income. That other income is not 
even considered at all under our present law, is it? 

Ms. Chater. No. 

Mr. Hancock. Should it be considered? 

Ms. Chater. No, it is not considered, because the assumption is 
that if you work and you pay into the program, you are entitled 
to benefits for disability. 

Mr. Hancock. I understand that. Should it be considered? 

Ms. Chater. In my opinion, it ought not to be considered. 
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Mr. Hancock. Let me ask another question, then. If, in fact, an 
individual does not want disability coverage, should that individual 
be entitled to a tax credit? 

Ms. Chater. I cannot answer that question. 

Mr. Hancock. Think about it. 

Ms. Chater. But I would like to answer a question that you 
asked earlier. You are worried about the people with disabilities 
just saying they are disabled or people with minor disabilities com- 
ing onto the rolls. Seventy percent of all of the people who apply 
for disability are denied, and so that suggests to me that we have 
a very good high-quality set of decisionmakers within the Social Se- 
curity Administration who can determine whether or not someone 
meets the criteria. 

Mr. Hancock. Evidently, we are not doing a very good job of 
publicizing that you are turning down 70 percent of the people that 
apply. I would think that the word would get out. Instead of the 
media talking about how easy it is to get on SSI, it looks to me 
like they ought to be talking about how difficult it is. 

Ms. Chater. I agree with you. We need to do a lot more publica- 
tion of the rules, the reflations, the program, and, more impor- 
tantly, we need to publicize what is happening to the people who 
are utilizing fraudulent mechanisms for getting benefits. We need 
to publicize what we do about those. 

Mr. Hancock. Thank you, Mr. Chairman. 

Chairman BUNNING. Thank you. 

I would like to continue. Dr. Chater. Is it true that an applicant 
cannot get paid benefits after being allowed by an AU hearing 
until someone actually writes the official decision and sends it out? 

Ms. Chater. I would like to defer to Ms. Geier. 

Ms. Geier. Thank you. Congressman Banning, the decision of 
the AU is effectuated through a written decision and that is the 
final disposition of the case at the hearing office. 

Chairman Bunning. Let me give you some instances, factual 
cases out of my district offices. I believe they are similar to the 
kind that Mr. Pa 3 me brought up. 

A hearing was held February 23, 1994; decision released March 
9, 1995, 13 months. A hearing was held June 14, 1994; decision re- 
leased March 27, 1995, 9 months. A hearing was held January 31, 
1994; decision released March 21, 1995, 13 months. A hearing was 
held June 27, 1994; decision released March 31, 1995, 9 months. 
A hearing was held September 7, 1994; decision started April 20, 
1995, 7 months and counting. A hearing was held October 12, 1994; 
decision not yet written, 7 months and counting. 

Is it not humane to make people who have already had hearings 
wait this long for a decision and a check? What is the size of your 
hearing decision backlog now? 

Ms. Chater. The specific answer to the last question is that we 
have 45,000 cases waiting for a decision to be written, and you are 
absolutely right, Mr. Bunning. It is a deplorable situation for peo- 
ple to have to wait that long, which is exactly and precisely why 
we need to reengineer the entire process. 

Chairman Bunning. Not by the year 2000, Madam Commis- 
sioner. 
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Ms. Chater. I agree, and, therefore, we have implemented the 
short-term initiative which has some pieces in it that will help this 
process. 

Chairman Running. What will it do for my people and all the 
other people that are under this kind of a gun right here? 

Ms. Chater. It is going to ensure that they get a decision closer 
to the time that the hearing officer made it. 

Chairman Running. What is closer, 2 months, 5 months? What 
is it? What is closer? We are 7 months and counting. We are 9 
months and counting. What is closer? 

Ms. Chater. Right now, it takes over 1 year to do the whole 
hearing, including the decision. We are worlang very hard to get 
that down to about 9 months. 

Chairman Running. Will not shifting the decisionwriters to the 
temporary adjudication officers position cause this backlog to grow? 

Ms. Chater. No. 

Chairman Running. Why not? 

Ms. Chater. Recause we have several things that we are doing. 
For example, there is now a so-called short form that many of the 
ALJs are using. It is a shorter form that helps through automation. 
We are giving them personal computers so that instead of writing 
the decision out in longhand, as many of them do, they can utilize 
a program that helps them write the decision in a shorter form in 
a shorter period of time. 

As I talk with ALJs, many of them tell me that they have begun 
to write their own decisions instead of turning it over to a 
decisionwriter. They have elected to sit down after they make the 
decision and literally write their own decision so that it is done im- 
mediately. 

Chairman Running. Madam Commissioner, how fast are you 
going to do these things so that the people aren’t waiting for 1 
year? You are giving me all the reasons that they should be sped 
up, but what is being sped up, the fact that you are spinning the 
paper faster or the fact that we are going to get a decision to the 
people faster? 

Ms. Chater. Our aim is to get a decision to the people faster 
and 

Chairman Running. When? Since you have been an independent 
agency and since you knew you were going to be an independent 
agency when the bill passed last year, and there was a lot of plan- 
ning time for you to get these things going, when? 

Ms. Chater. In 1994 it took 337 days for a hearing from start 
to decision. In 1996 we are going to have that down to about 260 
days, and we are going to continue working on this in a systematic 
way to get it down to 

Chairman Running. Two-hundred-and-sixty days is not accept- 
able. It is not acceptable, so you are going to have to do better than 
that. 

Ms. Chater. We will try. 

Chairman Running. Is there anybody else that would like to ask 
a question? Mr. Christensen. 

Mr. Christensen. Yes, I do. 

Chairman Running. You may inquire. 
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Mr. Christensen. Madam Commissioner, how much or what 
percentage of its administrative budget does the Social Security 
Administration spend to manage its disability programs? Then I 
have some followup questions on that, as well. 

Ms. Crater. I know that we spend less than 1 percent. The ad- 
ministrative budget is less than 1 percent of our total outlays. I do 
not have today the exact amount that we spend just on disability. 

[The following was subsequently received:] 

SSA will spend about $1.2 billion in fiscal year 1996 to administer the DI program 
alone. 

Mr. Christensen. So your reflection of that would be less than 
1 percent? Do you know in actual dollars how much? 

Ms. Chater. Our administrative budget request for 1996 is about 
$6.1 billion. 

Mr. Christensen. How much in disability benefits in 1994 was 
the Social Security Administration responsible for? 

Ms. Chater. I am sorry, I did not hear you. 

Mr. Christensen. How much in disability benefits did you pay 
out in 1994? 

Ms. Chater. Thirty-five billion, I am sorry. 

Mr. Christensen. Thank you. The lifetime costs and benefits of 
the average disability claim would be what? 

Ms. Chater. The average disability claim is about — ^you mean 
over a lifetime? 

Mr. Christensen. Yes, the lifetime costs and benefits of the av- 
erage disability claim. 

Ms. Chater. About $66,000. 

Mr. Christensen. The GAO estimates it is $90,000, including 
both cash and Medicare benefits. Would that be closer to an accu- 
rate figure? 

Ms. Chater. Yes, I think that is about right, if Medicare is in- 
cluded. 

Mr. Christensen. As far as the administration goes, the GAO 
estimates that it is $2.7 billion in 1994 for the management admin- 
istrative budget, as well as one-half of the Social Security Adminis- 
tration’s total 1994 administrative budget, I am told, was $5.4 bil- 
lion, according to the GAO. Would that be an accurate figure, in 
your opinion? 

Ms. Chater, For that year and including both the SSI disability 
and DI programs, yes. 

Mr, Christensen. If the Social Security Administration allowed 
just 1 percent more claims, that would be 37,000 claims, based on 
1994 numbers. It would cost the system roughly $3.5 billion, al- 
most 10 percent of the total amount of the program paid in 1994. 
Would you not agree this is a serious situation, given the fact that 
the disability program is only solvent until the year 2016, accord- 
ing to the figures that we have been given from your office? 

Ms. Chater. That is about right, including Medicare benefits. 

Mr. Christensen. In light of the fact that the disability payment 
schedule, as you have just stated, is at 200-and-how-many days? 

Ms. Chater. Our goal for 1996 is 262. 

Mr. Christensen. Two-sixty-two? I would think that we would 
want to do everything we can to make it more of a consumer 
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friendly program, and 262 days is not, in my opinion, consumer 
friendly. 

Ms. Chater. I just want to clarify, Mr. Christensen, the 262 days 
that I mentioned before, it means that the person has been denied 
and has gone to hearing. In 1996 we, through our short-term initia- 
tive, expect to get it down to 62 days, whi3i we think is a reason- 
able amount of time to make an initial decision, assuming no hear- 
ing. 

Mr. Christensen. Let me ask you another question. Your long- 
term disability redesign does not seem to take human nature into 
consideration. Social Security Administration employees are very 
service oriented. They try to help people. They feel sorry for people 
who are out of work and in need. 

How do you think that the disability claims manager and adju- 
dication officer will be able to avoid the natural bias in favor of ap- 
plicants, especially when the disability claims manager will have to 
personally deal with irate applicants whose claims he or she has 
denied? Would it not be easier to just allow borderline cases to 
avoid this? I guess in the case of an adjudication officer, to avoid 
having to send the case to an ALJ, will not allowance rates inevi- 
tably go up under your scenario? 

Ms. Chater. No, I do not think so, and Mr. Jones will tell you 
why. 

Mr. Jones. I think you underestimate the professionalism of our 
employees. They have and will have specific criteria by which to 
make disability decisions. As they do today, they will be following 
those criteria. So I ^ess I disagree with your basic assumption 
that simply adding the face-to-face component is going to increase 
allowances. 

Mr. Christensen. I guess I am just going on track history and 
what the past has been. If the past is any indication of what the 
future may be, I guess that is what I am basing my assumptions 
on. Your desire is well intended, but looking at past performance, 
the future does not look like a good situation. 

Mr. Jones. Our redesigned system is a comprehensive program 
that is going to change our quality assurance system. It is going 
to change the way we currently adjudicate and document cases 
today. It will have a major training component to make sure that 
our employees are even better trained than they are today to adju- 
dicate disability claims. 

So I think i^ou take the entire redesign into consideration and 
how all the different parts and pieces integrate and fit together, I 
think we will have a system that will make accurate disability deci- 
sions. 

Mr. Christensen. Mr. Jones, what type of timeframe do you 
think that redesign will take place in? 

Mr. Jones, The entire redesign is going to take place over the 
next 4 to 5 years. Actually, beginning this summer, we are moving 
to put critical pieces of that redesign into place to begin with what 
we are calling DDS examiner/claims representative teaming to pro- 
vide more focused service to our customers. 

Mr. Christensen. Thank you. 

Thank you, Mr. Chairman. 

Chairman Bunning. Mr. Hancock. 
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Mr. Hancock. Thank you, Mr. Chairman. 

I would like to revisit a statement that was made earlier in the 
testimony that 70 percent of the initial claims are denied. Did I un- 
derstand you correctly? 

Ms. Crater. Yes, sir. 

Mr. Hancock. I have a study here that says 57 percent in the 
initial claims are denied, and then after appeal, the percentage, 
and that rises to 57.8 percent, or 578 people out of 1,000 appli- 
cants. This is your stuff. 

Mr. Jones. I do not know what charts you are referring to, but 
the figures that you are referring to — I believe the 57 percent re- 
lates to the percent of those that are denied. So you take the 70 
percent that are denied and 57 percent of those apply for a recon- 
sideration. Again, I do not have the specific chart in front of me 
that you are referring to. 

Mr. Hancock. It is data based on appeals in the year, not longi- 
tudinal tracking of cases, and excludes cases remaining at lower 
levels. It is your document dated November 12, 1994, and it says 
initial determinations out of 1,000, 570 denied, 430 approved, and 
then on down the list, and the total denied is 57.8 percent. Do you 
want to take a look at it? 

Ms. Crater. Perhaps we should take a look at it and get back 
to you and give you the correct information, Mr. Hancock. 

[The following was subsequently received:] 

The chart referred to on the following page presents data for fiscal year 1992, and 
indicates a disability initial claims allowance rate of 43 percent, i.e., 430 allowances 
out of every 1,000 initial determinations. The 57.8-percent fi^re includes allow- 
ances at all levels of appeal during that fiscal year, it is not a longitudinal tracking 
of individual cases. 

The disability claims allowance rate at the initial level (before appeals) reached 
its peak at 43 percent in fiscal year 1992, and has been coming down since. To bring 
our performance up to date, during the first 6 months of the current fiscal year, we 
made 1,264,664 disability determinations, of which 874,929 were denials (for a 69- 
percent denial rate), resulting in a current allowance rate of about 31 percent. 

Similarly, the allowance rate through all appeals levels has dropped from a high 
of almost 58 percent in fiscal year 1^2 to about 47 percent for the first 6 months 
in fiscal year 1995. 
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Mr. Hancock. Thank you. 

Chairman BUNNING. I would just like to insert in the record the 
cost of the Social Security Disability Insurance Trust Fund. It will 
cost the Retirement and Survivors Trust Fund $275 billion by the 
year 2008; $106 billion between the year 1995 and 1999, $169 bil- 
lion by the year 2003, and $275 billion by the year 2008 will come 
from the Retirement and Survivors Trust Fund. 

So I hope that the advisors or the special commission that the 
President has appointed will address this continuing drain on the 
Retirement and Survivors Trust Fund by the Disability Trust 
Fund. 

Dr. Chater, I would like to advise you that I intend to submit 
questions to you for the record after I have heard all the witnesses 
today and tomorrow. I also hope that you have a little time to stick 
around and listen to your employees who are here, because I think 
they have traveled an awfiil long way to share with us their exper- 
tise and their front-line experience in dealing with these problems 
on a daily basis. 

Thank you all for being here. 

Ms. Chater. Thank you. 

Mr. Collins. Mr. Chairman. 

Chairman Running. Yes. 

Mr. Collins. May I inquire? 

Chairman BuNNiNG. Excuse me. Go right ahead. 

Mr. Collins. My first inquiry is with you, Mr. Chairman. As I 
understand those numbers there, are you saying we are robbing 
from Peter to pay Paul? 

Chairman RUNNING. We are taking $275 billion out of the retire- 
ment benefits of the Social Security recipients. 

Mr. Collins. To pay the disability insurance? 

Chairman RUNNING. Correct. 

Mr. Collins. That is basically robbing Peter to pay Paul. 

Ms. Chater, the Disability Insurance Program provision was put 
in place in the midfifties, I believe. 

Ms. Chater. Yes. 

Mr. Collins. The trust fund, was it established at that same 
time, differentiating between the Social Security and the trust 
fund? 

Ms. Chater. I believe so. 

Mr. Collins. Do you recall the rate at such time that it was im- 
plemented? 

Ms. Chater. The rate of tax that goes into the trust fund? 

Mr. Collins. Or the disability insurance portion. 

Ms. Chater. Yes. It is about 0.9 percent. 

Mr. Collins. At the time it was first 

Ms. Chater. Oh, at the time, I do not know that but I will go 
back and look and find that out for you. 

[The following was subsequently received:] 

In 1957, the first year the Dl payroll tax was imposed, the combined OASDI pay- 
roll tax rate was 2.25 percent for employers and employees, each. The 2 percent was 
allocated to the OASI Trust Fund and 0.25 percent was allocated to the DI Trust 
Fund. The self-employed rate was 3.375 percent, with 3 percent allocated to the 
OASI Trust Fund and 0.375 percent allocated to the DI Trust Fund. 
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Mr. Collins. I was just looking at the report here from last year. 
From 1994 to 1996, the DI tax rate will be 0.94. From 1997 to 
1999, it drops to 0.85, and then from 2000 on, back up to 0.90. 
Based on the fact that we are taking funds from the pension and 
survivors’ benefits to help pay the disability insurance — this is 
mandated, this is a tax that comes out of everyone’s payroll check. 
It is no voluntary measure at all, is that not true? 

Ms. Chater. That is correct. 

Mr. Collins. Which is kind of different from the private sector, 
in the fact that most people who desire to have disability insurance 
would not pay premiums to an insurance company that was going 
broke, and, basically, that is what is happening with the Disability 
Insurance Program when we have to go back and borrow from the 
survivors’ and the pension benefit program in order to sustain its 
being, is that not true? 

Ms. Chater. That is true. 

[The following was subsequently received:] 

Historically, reallocation of rates has been used on occasion to alleviate temporary 
funding problems encountered by the trust funds. The 1977 amendments reallocated 
money from OASI to DI to help resolve temporary financing problems encountered 
by DI in the late seventies. Conversely, funds were reallocated from DI to OASI in 
1980 and 1983 to avoid depletion of the OASI Trust Fund. Had the funding for the 
DI program in the 1977 amendments been retained, the DI Trust Fund today would 
actually have an actuarial surplus over the next 75 years. 

Mr. Collins. Thank you, Mr. Chairman. 

Chairman Running. Is there anyone else that wishes to inquire? 
[No response.] 

Chairman Running. We thank you all for being here. 

Ms. Chater. Thank you. 

Chairman Running. The next panel we would like to come for- 
ward is from GAO — Jane Ross, Cynthia Bascetta, and Christopher 
Crissman. 

For the benefit of our guests, GAO is an arm of Confess which 
we rely on to do audits and investigative work. I will be asking 
GAO to monitor closely both SSA’s short-term disability initiatives 
and lon^-term redesign. GAO has already done considerable work 
on the Social Security disability problem, which we appreciate, and 
they are presenting their preliminary findings today. 

Ms. Ross, if you would get us started. 

STATEMENT OF JANE L. ROSS, DIRECTOR, INCOME SECURITY 
ISSUES, HEALTH, EDUCATION, AND HUMAN SERVICES 
DIVISION, U,S. GENERAL ACCOUNTING OFFICE; ACCOM- 
PANIED BY CYNTHIA BASCETTA, ASSISTANT DIRECTOR, 
INCOME SECURITY ISSUES, HEALTH, EDUCATION, AND 
HUMAN SERVICES; AND CHRISTOPHER CRISSMAN, ASSIST- 
ANT DIRECTOR, INCOME SECURITY ISSUES, HEALTH, 
EDUCATION, AND HUMAN SERVICES 

Ms. Ross. Yes, sir, Mr. Chairman. 

You have already heard a lot about the growth in the Disability 
Insurance Program and the ^owth in the number of beneficiaries, 
so what I would like to do is concentrate on three issues, all of 
which were raised by Commissioner Chater. 

The first is the CTowth in the DI caseload and some of the causes 
for that growth. Second is SSA’s efforts to reduce the backlog in 
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applications and decisions and to streamline the process of deter- 
mining eligibility. Third is the importance of assuring that only 
those who are disabled remain on the rolls and improving methods 
of helping beneficiaries return to work. 

As we nave already heard, the number of disabled beneficiaries 
has grown dramatically in the last 10 years. While the pace of 
growth has tapered off a little recently, the total number of recipi- 
ents continues to climb. SSA needs to be doing analysis to help all 
of us understand why the growth occurred in the last decade and 
whether it is likely to speed up in the future or slow down. We are 
very anxious to see the results of ongoing analysis conducted under 
contract for SSA. 

Obviously, the huge increase in applications has created work- 
load pressures at all levels of the disability determination process. 
You already talked about that. Right now, there are over 1 million 
people who have applied and are waiting for a decision. 

At the appeals level, especially, both case backlogs and process- 
ing times are still growing and many people wait for over 1 year 
for their appeals to be heard. The long waits that result from the 
backlogs can cause substantial hardships, especially for applicants 
with limited income and no medical insurance. 

Last month, in the Philadelphia region, SSA identified about 500 
cases in the ALJ backlog where the persons were in dire cir- 
cumstances, either because they were terminally ill, homeless, or 
were about to lose their homes due to foreclosure. They were wait- 
ing for administrative law judges to make their decisions. 

As Dr. Chater said, SSA has underway a short-term effort to re- 
duce the backlogs, but we have some concern that this effort could 
result in more cases being allowed, perhaps inappropriately. It will 
be especially important for SSA to guard against sacrificing the 
quality of decisions for gpreater speed. 

SSA also has underway a more far-reaching initiative to fun- 
damentally rethink and redesign the disability claims process so 
that it becomes many times more efficient and significantlv im- 
proves service to the disabled claimants. The success of this 
reengineering effort is critical if public service is to be improved 
and also because of the extraordinarily high dollar costs of admin- 
istering these programs, now $2.7 billion annually. While that is a 
very small proportion of the program dollars, $2.7 billion is a lot 
of administrative cost. 

GAO will be monitoring the implementation of reengineering, at 
your request, and will be mindful of several concerns, including 
that accuracy is not sacrificed for speed and that as cases are de- 
veloped, there is an adequate baseline of information for conducting 
future continuing disability reviews. 

\^ile SSA has devoted management attention and resources to 
improving the disability determination process or trying to get peo- 
ple onto the rolls more speedily, it has focused too little attention 
on the people already on the rolls in determining whether they are 
still entitled to benefits because they are still disabled. It has also 
focused too little attention on whether there are people who could 
be encouraged to leave the rolls and return to work. 

SSA has not done nearly enough reviews to assure that persons 
currently receiving benefits are still disabled. Next year, they plan 
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to do many more CDRs than they have in the past, but it is still 
only one-half of the number that tne law requires. 

Conducting CDRs has profound implications for program expend- 
itures. For example, based on the CDRs they conducted in 1994, 
SSA estimated that about 11.000 beneficiaries would no longer be 
eligible for benefits. The total savings from terminating the bene- 
fits to these 11,000 persons could amount to about $1 billion over 
the lifetimes of those people. 

Even when people do not recover, they can also be encouraged 
to go back to work through rehabilitation and work incentives. 
That is something we should not miss. Currently, SSA puts very 
little emphasis on rehabilitation. For every $100 that they spend 
on DI cash benefits, they spend less than 10 cents on vocational re- 
habilitation for these beneficiaries. 

Beneficiaries may also be reluctant to try working because they 
lose all their cash benefits and medical coverage very quickly. If 
beneficiaries return to work, cash benefits are cut off entirely after 
9 months and Medicare benefits are cut off sometime thereafter. 
Last year, less than 2 percent of disabled workers left the rolls to 
return to work. 

The Commissioner has recently formed a team to strengthen 
SSA’s efforts in this regard, and Dr. Daniels is leading that team. 
But what may be required is a shift in program orientation away 
from long-term benefit receipt and toward helping people move 
back into the work force and reengineering the whole rehabilitation 
and incentive structure. 

Let me just summarize. SSA has focused most of its effort on get- 
ting eligible people enrolled. In light of this, we share conOTessional 
concerns that SSA’s emphasis on reengineering should be closely 
watched to ensure that it does not result in increased allowances 
and less accurate decisions. If the public perceives that the pro- 
gram is loosely run, more people with perhaps only mild disabil- 
ities may be encouraged to apply for benefits and clog the applica- 
tion process. 

The high and growing cost of the DI program makes it urgent 
for SSA to expand its focus on continuing disability reviews and 
return-to-work efforts. Moreover, technological and social changes 
that have occurred since the fifties make it more likely that bene- 
ficiaries can return to work and reduce their dependence on disabil- 
ity benefits. 

Mr. Chairman, that concludes my statement. I would be glad to 
answer any questions you have. 

[The prepared statement and attachments follow:] 
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TESTIMONY OF JANE L. ROSS, DIRECTOR 
GENERAL ACCOUNTING OFnCE 

Thank you for inviting me to testify on the growth in the 
Social Security Disability Insurance (DI) program and the Social 
Security Administration's (SSA) initiatives to manage this growth. 
Over the last 10 years, the number of beneficiaries grew 43 percent 
and benefit costs doubled, raising congressional and public 
concern. Today 5.6 million disabled workers and their dependents 
receive $38 billion in DI benefits per year. 

My testimony today is based on our reports and ongoing studies 
of SSA's disability programs. (See app. I for a list of related 
GAO products.) Our work has shown that increases in applications 
for disability benefits have led to increased work loads and 
growing backlogs of claims. As a result, applicants are waiting 
longer to find out if they have been awarded benefits. Applicants 
wait almost 90 days to find out if they have been awarded benefits, 
while persons who appeal their claims to SSA’s administrative law 
judges (ALJs) wait more than a year. These long waits can cause 
substantial hardship for applicants, particularly those with 
limited income and no medical insurance. 

SSA has undertaken a number of short-term initiatives to 
address the immediate backlog problem. It also has begun a longer- 
term effort to redesign its disability determination process. We 
share congressional concerns that these changes may sacrifice 
decisional accuracy for faster processing, and we will be working 
closely with the subcommittee to monitor the situation. SSA is 
addressing its work load increases while facing substantial 
resource constraints. Nonetheless, SSA must broaden its management 
focus beyond expediting and streamlining the eligibility process. 

It needs to focus more attention on terminating benefits for those 
who are no longer eligible and encouraging beneficiaries to return 
to work. 

SSA, now an independent agency, also needs to provide more 
data and advice to the Congress on matters affecting DI policy. We 
hope its forthcoming research efforts on disability will assist the 
Congress in overseeing the program and considering improvements. 

In my testimony today, I will provide an overview of the 
growth in disability applications and appeals. Then I will discuss 
SSA's efforts to reduce its backlogs and redesign its disability 
determination process. Finally, I will^ describe SSA’s current 
efforts and future plans for conducting continuing disability 
reviews (CDRs) and improving its performance in returning 
beneficiaries to work. 

BAC.KGEQUIID 

Before presenting our findings, let me provide some background 
on two disability programs administered by SSA: the DI program and 
the Supplemental Security Income (SSI) program. We realize this 
subcommittee does not have jurisdiction over the SSI program, but 
to fully understand what is happening in the DI program, it is 
necessary to understand the SSI program as well. An increasing 
number and percentage of DI beneficiaries also receive SSI 
benefits, and both programs are growing rapidly. 

The DI program was enacted in 1956 and provides monthly cash 
benefits and Medicare eligibility to severely disabled workers. 

The program defines disability as an inability to engage in 
substantial gainful activity by reason of a severe physical or 
mental impairment. The impairment must be medically determinable 
and expected to last at least 12 months or result in death. 

The program is funded through Federal Insurance Contributions 
Act (FICA) taxes paid into the DI Trust Fund by employers and 
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employees. ‘ Applicants for DI must have worked long enough and 
recently enough to be insured for disability benefits. Cash 
benefits received by disabled workers average $660 a month and 
continue until a beneficiary returns to work, reaches full 
retirement age (when disability benefits convert to retirement 
benefits), dies, or is found to have medically improved and 
regained his or her ability to work. 

DI was originally established to extend Social Security old 
age and survivors assistance to workers who became too disabled to 
work. Although in effect the program served as an early retirement 
plan, original legislation also promoted the rehabilitation of 
disabled beneficiaries. At the time DI legislation was being 
considered, the House Committee on Ways and Means reported that it 

"...recognizes the great advances in rehabilitation techniques 
_ made in recent years and appreciates the importance of 

rehabilitation efforts on behalf of disabled persons. It is a 
well-recognized truth that prompt referral of disabled persons 
for vocational rehabilitation services increases the 
effectiveness of such services and enhances the probability of 
success . " 

DI legislation required that persons applying for disability 
benefits be promptly referred to vocational rehabilitation agencies 
for services to maximize the number of such individuals who could 
return to productive activity. 

Turning briefly to SSI, it was enacted in 1972 as a means- 
tested income assistance program for persons who are aged, blind, 
or disabled. SSI benefits are based on income rather than work 
history, and program costs are funded from general revenues. SSI 
disabled beneficiaries receive an average monthly federal benefit 
of $380 and immediate Medicaid eligibility in most states.^ The 
SSI program uses the same criteria and procedures as the DI program 
for deciding who is disabled and, like DI, SSI terminates benefits 
to persons who medically improve and are able to return to work. 
Moreover, the SSI law also requires applicants to be referred for 
vocational rehabilitation. 

Persons can receive both DI and SSI benefits. If a 
beneficiary's DI, benefit — based on work history — is less than the 
maximum SSI benefit, the DI benefit is supplemented with SSI. 

These persons are known as concurrent beneficiaries. 

Both DI and SSI are administered by SSA and state disability 
determination services (DDS) . SSA field offices determine whether 
applicants meet the nonmedical criteria for eligibility and DDSs 
make the initial determination of whether applicants meet the 
programs' definition of disability. In 1994, it cost SSA $2.7 
billion to manage the disability claims process for these programs. 

SSA has a multilayered administrative structure to handle 
appeals of denied disability applications. When an application is 
denied by a DDS, the person may request that the DDS reconsider the 
application. The reconsideration is conducted by different 
personnel from those who made the initial determination; the 
criteria and process for determining disability, however, are the 
same . 


‘FICA payroll taxes are divided into the Disability Insurance Trust 
Fund, the Old Age and Survivors Insurance Trust Fund, and the 
Medicare Hospital Insurance Trust Fund. 

^Forty-three states provide a supplemental benefit. In 1993, SSI 
recipients in these states received an average state supplemental 
benefit of $110. 
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If the application is denied at the reconsideration level, the 
person may request a hearing before one of SSA's 1,011 ALJs. At 
these hearings, applicants and medical or vocational experts may 
submit additional evidence. Attorneys usually represent applicants 
at these hearings. 

When an application is denied by an ALJ, the applicant may 
then request a review by SSA's Appeals Council. The Appeals 
Council may affirm, modify, or reverse the decision of -the ALJ, or 
it may remand the case to the ALJ for further consideration or 
development . Either the applicant or the agency may appeal the 
Council's decision in federal court. 

Once DI beneficiaries are on the rolls, SSA is required to 
perform periodic reviews to determine their continued eligibility. 
The law requires SSA to perform continuing disability reviews 
(CDRs) at least every 3 years on DI beneficiaries for whom medical 
improvement is expected or possible, in order to determine whether 
their condition has improved to the point that they are no longer 
disabled. SSA is also required by regulation to perform CDRs at 
least once every 7 years on persons for whom medical improvement is 
not expected. 

Let me now turn to our findings. 

GROWTH IN THE NUMBER OF DISABLED BENEFICIARIES 

The number of disabled beneficiaries has been growing steadily 
in the last 10 years. At the end of 1994, almost 5.6 million 
disabled workers and their dependents were receiving DI benefits, 
up from 3.9 million at the end of 1985 — a 43-percent increase. 

Most of this growth--an addition of 1.1 million benef iciaries-- 
occurred in the last 3 years. 

The caseload has grown primarily because applications and 
awards have increased. From 1985 to 1994, DI applications grew 
from 1,1 to 1.4 million, and the percentage of applicants receiving 
awards increased from 35 percent to 44 percent. Most award 
decisions are made by DDSs. In fiscal year 1994, DDSs awarded 
benefits to 437,000 initial applicants, about 33 percent, and 
60,000 awards to persons whose initial denials they reconsidered. 
ALJs awarded DI benefits to 193,000 persons, or 79 percent of those 
who appealed. 

Many factors have contributed to the growth in DI over the 
last decade. Expansions in eligibility criteria, especially for 
persons with mental impairments, have played a role. Other factors 
are program outreach and poor economic conditions in the early 
1990s. 

Increases in the number of DI beneficiaries tell only part of 
the sto^ of the rapidly rising disability rolls. Much of the 
growth in DI worker beneficiaries is coming from persons who also 
receive SSI benefits. These concurrent beneficiaries increased 107 
percent since 1985. 

INCREASED APgLICATIQMS MD. APPEALS 

RESULT IN HUGE BACKLOGS 

The huge increase in initial applications and appeals have 
created work load pressures for DDSs and ALJs. Since 1985, initial 
DI and SSI applications received by DDSs increased 65 percent to 
2.6 million, and appeals to ALJs more than doubled to 549,000 in 
1994. Backlogs have grown substantially and applicants are waiting 
longer to find out whether they have been awarded benefits. For 
those applicants who are awarded benefits on appeal to ALJs after 
twice being denied by DDSs, the wait is especially long--often much 
more than a year after they first applied. 
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In March 1995, DDS backlogs of initial applications were 7i 
percent higher than in 1985. However, recent DDS backlogs have 
decreased from their peak in 1992. At the end of March, 505,000 
initial applications were pending in DDSs. Their processing times 
are 87 days for a DI application and 107 days for an SSI 
application, compared with 70 days and 65 days, respectively, in 
fiscal year 1985.- (See fig. 1.} Since fiscal year 1992, DDSs 
have added more staff years and productivity has improved. 

Fi gu r e ,, U Huge DDS. Backlogs and ■ Processing Times Starting to 

Improve (Fiscal Year 1985-95) 
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For the ALJ caseload, backlogs are larger and processing times 
are longer. From September 1985 to March 1995, backlogs of pending 
appeals for ail ALJ work loads have increased almost fivefold to 
521,000, while average processing times have more than doubled from 
167 days to 342 days.'* (See fig. 2.) At the end of September 
1993, 16 percent of all ALJ appeals had been pending for 270 days 
or more. By March 1995, 37 percent had been pending that long. 


These processing times are measured from the date of application 
to DDS clearance. Most of this time involves DDS processing. 

"ALJ processing time is measured from the date SSA receives the 
appeal to the date that it notifies the applicant of the decision. 
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Figure 2: Huge Increase in ALJ Backlogs and Proceg^inQ Times 
Continue (Fiscal Year 1985-95) 
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These long waits can cause substantial hardships for 
applicants, many of whom have limited income and little or no 
medical insurance. In March 1995, SSA identified 488 pending ALJ 
cases in its Philadelphia region in which the applicant was in dire 
need because they were either terminally ill, homeless or about to 
lose their homes due to foreclosure, or were without money to buy 
medicine or food for their children. 

Shggl-Tggm InitiatiYsa 

Over the past few years SSA has relied on short-term efforts 
to address its increasing work load. Its latest short-term effort 
began in November 1994, and consists of 19 initiatives' to help 
reduce claims processing time and cut into the DDS and ALJ backlogs 
at the hearings level in SSA's Office of Hearings and Appeals 
(OHA) . At the DDSs, SSA expects that additional funding and 
procedural changes will reduce the backlog, while at OHA, it 
expects reductions from an initiative intended to develop and 
process cases without a hearing. 

SSA’s 19 initiatives are in various stages of implementation 
and not as far along as SSA had originally planned. Part of the 
delay is attributed to the time associated with asking staff 
involved in the claims process to do things differently than they 
have in the past. As a result, there have been considerably more 
negotiations with employees than anticipated,, especially on the 
, initiative that involves using OHA attorneys and paralegals to 
review appealed claims for possible allowances. In addition, SSA 
will need regulatory changes in order to permit OHA senior 
attorneys to make an allowance without ALJ review. 

In its efforts to improve its processes, it will be especially 
important for SSA to guard against sacrificing the quality of 
decisions for greater speed. .We share concerns that these process 


'Appendix II lists the 19 short-term initiatives. 

The ALJs are part of SSA's Office of Hearings and Appeals. 
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changes could result in more allowances, and that the number of 
incorrect allowances could rise. 

Long-Term Disability Reengineering Efforts 

In October 1993, a disability reengineering project team 
consisting of federal and state officials began to take a hard look 
at SSA's disability claims process. The objective of this review 
was to fundamentally rethink and redesign the process so that it 
becomes many times more efficient and, as a result, significantly 
improves service to disabled claimants. 

The success of this reengineering effort is critical because 
the administrative cost of these programs is so signif icant--$2 . 7 
billion annually. Couple this spending with a system that is 
viewed as slow, labor-intensive, and paper reliant and the need for 
a new process is obvious. A reengineered process could make better 
use of technology and assist SSA in more effectively managing its 
shrinking resources. SSA estimates that it will cost $148 million 
to administer this reengineering effort, but that the net savings 
will be $704 million through fiscal year 2001. SSA has also 
estimated annual savings of $305 million once reengineering is 
fully implemented. However, SSA has not tested all the assumptions 
it used for estimating these savings, and they are, therefore, 
subject to change. 

Key features of the reengineering plan that was issued in 
September 1994 include (1) creation of a disability claims manager 
position to give claimants access to the decisionmaker, (2) 
development of a simplified disability decision methodology, 

(3) emphasis on an SSA and claimant partnership for developing 
necessary medical evidence, and (4) the use of a predecision 
interview to provide the claimant with an opportunity to meet with 
the decisionmaker to discuss the claim before a medical decision is 
disallowed. 

Another key feature is the creation of an adjudication officer 
who would participate in the process as the initial step in the 
first appeal level. The adjudication officer would have 
responsibility for explaining the hearing process, obtaining new 
evidence, narrowing issues for appeal, developing the case record, 
and issuing a favorable decision if the evidence warrants. 

SSA expects that implementation of the reengineered process 
will be accomplished over a 6-year period beginning in fiscal year 
1995 and concluding in 2000. Full implementation is targeted for 
fiscal year 2001. We are in the process of evaluating SSA's 
reengineering effort, and we will expand our work to include 
validating SSA's model, and assessing its plan and subsequent 
implementation. 

We will also address congressional concerns that this new 
process will result in pressure to allow more cases, sometimes 
inappropriately, which would further deplete the trust fund and 
erode public confidence. To protect against this, long-term 
reengineering, like the short-term initiatives, should include 
safeguards to ensure that more cases are not allowed at the expense 
of correct decisions. Some believe that pressure to allow could 
come from creating the adjudication officer position, which makes 
permanent the positions held by attorneys in the short-term 
initiatives. Others are concerned that the disability claims 
managers will be more likely to allow borderline cases rather than 
put themselves in the position of informing applicants face-to-face 
that they have been denied benefits. Still others worry that 
speeding up the process could cause inappropriate short-cuts in 
documentation. If so, this could jeopardize SSA's ability to 
conduct CDRs in the future. Finally, as SSA attempts to move to a 
single standard for making disability decisions, we urge paramount 
attention to program integrity by keeping the process as objective 
as possible. As we agreed, GAO will monitor the impacts of SSA's 
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reengineering efforts as well as short-term changes in allowance 
rates and measures of quality assurance. 

A SMALLER PROPORTION OF 
BENEFICIARIES LEAVE THE ROLLS 

While SSA has devoted its management attention and resources 
to improving the disability determination process, it has focused 
too little attention and resources on determining whether 
beneficiaries already on the rolls should still be there and 
whether more beneficiaries could be encouraged to return to work. 

For every new beneficiary entering the DI program in 1985, one 
left. In 1994, one beneficiary left for every two new DI 
beneficiaries . 

Why is a smaller proportion of beneficiaries leaving the 
rolls? Part of the reason is the trend toward younger adults 
entering the program. Another reason is- that people who medically 
improve and no longer qualify for DI benefits are not being 
identified because SSA is not performing enough CDRs . 

Finally, SSA has done little to facilitate the movement of 
persons with disabilities from the DI rolls to payrolls. This is 
especially evident when we look at the limited role of vocational 
rehabilitation (VR) and, work-incentive provisions used to motivate 
beneficiaries to return to work. 

C h^hqjhq P^n^fiqi-ary 
Characteristics 

Before 1985, the typical new beneficiary was a male over 50 
years old with either a cardiovascular or musculoskeletal 
impairment. Newly awarded beneficiaries today are more likely to 
be younger and mentally impaired. 

Changes in eligibility standards prompted by legislative, 
regulatory, and judicial action have contributed significantly to 
the increase in awards to people with mental impairments (which 
include mental retardation and mental illness) . The percentage of 
all persons accepted into DI with mental impairments in 1985 was 18 
percent; whereas in 1994, one-fourth of all new beneficiaries were 
accepted based on a mental impairment. 

A beneficiary with a mental impairment is generally younger 
and likely to receive benefits for a longer period of time than the 
physically impaired individual. In 1994, three-fourths of new 
beneficiaries with mental impairments were under 50, compared with 
one-third of new awardees with physical impairments. 

F ^ ws r. , C DEa 

In the early 1990s--because of SSA resource constraints and 
increasing initial claims work loads--the number of CDRs declined 
dramatically. For example, SSA performed a total of 367,000 SSI 
and medical DI CDRs in 1989 and only 73,000 in 1992. Currently, 
the backlog of DI CDRs is about 1.7 million cases with about 
500,000 additional cases coming due each year. 

To help reduce the backlog of DI CDRs, SSA now uses computer 
profiling and beneficiary mail questionnaires, commonly referred to 
as a mailer, to more efficiently target limited CDR resources. The 
mailers cost SSA about $50 each, while a medical review costs about 
$1,000. SSA plans to conduct 234,000 DI CDRs in fiscal year 1996, 
which includes 119,000 medical reviews. Depending on how 
beneficiaries answer certain mailer questions and their profiles 
(e.g., age, impairment type, date of last CDR), those cases with 
the highest probability of benefit termination are then scheduled 
for a medical review. SSA estimates that its new CDR process lias 
doubled its cost-benefit ratio from 3:1 to 6:1. The new CDR 
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process is both more efficient and has resulted in more 
terminations . 

Although it has increased its cost effectiveness and better 
targeted limited resources, SSA needs to do more CDRs and, 
therefore, should explore ways to allocate more resources to this 
activity. Combined with the surge in applications and the growing 
tendency to remain on the programs longer, conducting CDRs has 
profound implications for expenditures. For example, in 1994, SSA 
determined that 17,000 DI beneficiaries were no longer eligible for 
benefits after conducting a CDR. These results are subject to 
appeal. SSA estimates that 65 percent will be upheld and that 
these terminations will save an average of $90,000 in lifetime DI 
and Medicare benefit costs. As a result, total savings from these 
CDRs could be almost $1 billion. 

Few Rehabilitated 
Through VR 

The Social Security Act requires that persons applying for 
disability benefits be promptly referred to state vocational 
rehabilitation agencies for services to maximize the number of 
individuals who could return to productive activity. Yet SSA has 
not made this a priority of the DI program. Over the last 5 years, 
SSA has referred only about 7 percent of initial applicants awarded 
benefits. Moreover, for every $100 SSA spends on DI cash benefits, 
it spends a little more than a dime on VR for DI beneficiaries. 
While we do not know what the appropriate level should be or what 
other employment assistance might be required, we believe that we 
need to determine how much this underrepresents the potential for 
returning beneficiaries to work. 

As we- reported recently, state VR agencies accept only a small 
percentage of all persons referred by SSA, and those that are 
accepted generally receive only modest services with disappointing 
long-term outcomes.' Only about 1 of every 1,000 DI beneficiaries 
is successfully rehabilitated, which means that they are gainfully 
employed for 9 months. One reason for VR's limited effectiveness 
is that a little more than one-third of DI applicants have been out 
of the work force for more than 12 months before they even apply 
for DI benefits. Experts generally agree that rehabilitation 
offered sooner--closer to the onset of the disability--would be 
more successful. 

Another factor contributing to VR's limited effectiveness is 
that applicants are referred for VR services when their 
applications for benefits are being processed--a time when 
applicants are focused on trying to prove their inability to work. 
The program expectation that one will go back to work after 
receiving VR services is an expectation that is difficult to 
reconcile in a program that has historically been for workers who 
have left the work force because of their inability to work. 

We are looking at other ways to offer rehabilitative services 
and hope to identify more effective approaches to provide 
vocational rehabilitation. We will share our findings with you 
when our work is completed. 

Despite Work Incentives. 

ggnefjgiaries Unwillin g tb 
Ri.s,Js Lgsiiiq..£gagfit? 

Another factor contributing to the low numbers of 
beneficiaries leaving the rolls is the perceived high risk of 
losing cash and medical benefits by going back to work. Program 
provisions--called work incentives--are intended to allow 


'Ygcational RehabiJLita.tiQn; Evidgnge fQc Pc Qqraiu' s 

Effectiveness Is Mixed (GAO/PEMD-93-19 , Aug. 27, 1993). 
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beneficiaries to try to return to work without jeopardizing their 
benefits. 

DI work incentives allow beneficiaries to continue to get full 
benefits during a 9-month trial work period regardless of their 
earnings. But, after the trial work period, benefits stop if they 
earn at least $500 a month, which is below the federal poverty 
level. This total loss of cash assistance may discourage 
beneficiaries from attempting work. Beneficiaries with low 
earnings potential especially may be making a rational financial 
choice to limit work in order to continue receiving cash benefits. 
SSA officials estimate that in December 1994, approximately 16,000 
DI beneficiaries were not receiving cash benefit payments because 
they had successfully completed this 9-month trial work period. 

This represents a small fraction of the 4 million disabled workers 
on the rolls at that time. 

DI beneficiaries who work also risk losing medical coverage, 
not because they have medically iitqproved, but because of earnings. 
Beneficiary fear of this loss is viewed by advocates and VR 
counselors as one of the most significant barriers to beneficiaries 
participating in a VR program and returning to work. DI work 
incentives provide for -39 months of premium- free Medicare coverage 
after the trial work period. When this coverage ends, 
beneficiaries may purchase Medicare coverage. However, the cost of 
this coverage, currently about $300 a month, may be especially 
unattractive to low-wage earners. 

Few DI Bg^nef iciaries Use 

SSI WqcK Incentiyaa 

DI beneficiaries who are concurrently receiving DI and SSI 
benefits may take advantage of the SSI work-incentive provisions as 
well. In fact, about one-half of the beneficiaries using the SSI 
work incentives are concurrent beneficiaries. Nevertheless, the 
number of DI beneficiaries using the SSI work- incentive provisions 
remains small. Approximately 34,000, or less than 1 percent of all 
DI beneficiaries, use the SSI work incentives. 

SSI work-incentive provisions differ significantly from the DI 
provisions. Cash benefits do not abruptly stop once a beneficiary 
begins earning $500 a month or more but are gradually reduced by 
less than $1 for every $2 earned. SSI work incentives also allow 
recipients to continue receiving Medicaid coverage until earnings 
reach an amount considered high enough to replace one's cash and 
Medicaid benefits.^ 

Lg.£mpl.gY-,.Feggie With Disabilities 

Recognizing that SSA does not have an effective structure in 
place to steer beneficiaries toward enployment, in late 1994 the 
Commissioner formed a team under the leadership of the Associate 
Commissioner for Disability to develop a strategy to promote the 
rehabilitation and employment of current and potential 
beneficiaries. SSA acknowledges that if it maintains its present 
structure 


®After the trial work period, cash benefits continue for a 3 -month 
grace period then stop if the beneficiary is earning $500 per month 
or more. The 9 months of the trial work period do not have to be 
consecutive . 

^SSA uses a threshold amount to measure whether a person's earnings 
are high enough to replace SSI and Medicaid benefits. The 
threshold amount is based on (1) the amount of earnings that would 
cause cash payments to stop plus (2) the annual per capita Medicaid 
expenditure for the state in which the beneficiary lives. 



68 


-- program expenditures would continue to steadily escalate, 

-- people who can work would continue to be trapped on the 
benefit rolls rather than gaining employment and achieving 
economic independence, 

-- SSA's disability programs would continue to be viewed as 
being at odds with the Americans with Disabilities Act and 
other disability legislation, and 

-- DI would continue to be viewed as “retirement." 

We agree that SSA needs to focus more attention and resources 
on rehabilitating beneficiaries and returning them to productive 
employment. We also agree that SSA's current structure and 
administration of the DI program does not lend itself to doing 
this. SSA has just begun these efforts and it is too early to 
assess their effectiveness. 

In addition to the work of this group, SSA will soon have the 
results of Project Network, which is a demonstration initiative for 
testing alternative ways to provide rehabilitation and employment 
services to SSA's disability beneficiaries. Project Network, with 
a budget of approximately $25 million, will test the use of case 
management to encourage and facilitate movement into the labor 
force as a possible alternative to long-term benefit receipt. 

Although SSA seems to be moving in the right direction, we 
are not convinced that its current level of effort will be 
sufficient. A shift in orientation toward helping more people move 
back into the work force and reengineering the rehabilitation and 
incentive structure may be required. 

C..QNCLUPmG-Q B gERVATIQNS 


At nearly $40 billion annually in cash payments to disabled 
workers, plus $16 billion more for medical coverage, the DI program 
represents a significant investment of public resources. A program 
of this magnitude and importance needs proper management and 
controls to ensure that funds are being spent as the Congress 
intended. 

Our work to date shows that SSA has not paid enough attention 
to controlling the program and managing caseload growth. 

Especially in light of this, we share congressional concerns that 
SSA's emphasis on reeingineering should be closely watched to 
ensure that it dpes not result in increased allowances and less 
accurate decisions. If the public perceives that the program is 
loosely run, more people with only mild disabilities may be 
encouraged to apply for benefits. Finally, keeping the disability 
determination process as objective as possible will be paramount in 
managing caseload growth and inproving program integrity, 
especially as SSA moves to a single standard for decisionmaking. 

The high and growing costs of the DI program make it more 
urgent than ever for SSA to conduct more continuing disability 
reviews. As such, it is critical that reengineering efforts do not 
adversely affect the documentation in case files necessary to 
conduct future CDRs. In addition to CDRs, SSA should expand its 
focus to include more return-to-work efforts. Technological and 
social changes that have occurred since the 1950s make it more 
likely that beneficiaries can return to work and reduce their 
dependence on disability benefits. Even persons with severe 
disabilities are now able to work with the help of assistive 
devices. And the Americans with Disabilities Act sets high 
expectations for involving persons with disabilities in the work 
force. 
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SSA is beginning to look at the return-to-work aspects of the 
DI program. We believe that it can and should do more to improve 
the productive capacity of disabled beneficiaries and, in the 
process, better manage the DI rolls. Our ongoing work focuses on 
identifying alternative ways in which federal disability programs 
can better assist beneficiaries to return to work. To this end, we 
are ready to help the Congress in its deliberations on program 
improvements . 


This concludes my prepared statement. I will be happy to 
answer any questions you may have. 
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APPENDIX I APPENDIX I 

RELATED GAO PRODUCTS 

Income; Recipient Population Has Changed as 

Caseloads Have Burgeoned (GAO/T-HEHS-95-120, March 27, 1995). 

Social Security; Federal Disability Programs Face Major Issues 
(GAO/T-HEHS-95-97, Mar. 2, 1995). 

Disability Benefits for Addicts (GAO/HEHS-94-178R, June 8, 1994). 

Social Security; Most of Gender Difference Explained (GAO/HEHS-94- 

94, May 27, 1994) . 

SOi^ial -.S£CUd>.t.y ; Major changes Needed for Disability Benefits for 

Addicts (GAO/HEHS-94-128, May 13, 1994). 

Social Security; continuing Disability Review Process Improved. 

But More Targeted Reviews Needed (GAO/T-HEHS-94-121, Mar. 10, 

1994) . 

Social Security; Disability. Rolls Keep_Growing. while Explanations 

Remain Elusive (GAO/HEHS-94-34, Feb. 8, 199.4). 

Social Security; increasing Number of Disability Claims and 

Deteriorating Service (GAO/HRD-94-11, Nov. 10, 1993). 

Vocational , R^abilitation; Evidence for Federal Program’s 

Effectiveness Is Mixed (GAO/PEMD-93-19, Aug. 27, 1993). 

Social ..Security; — Rising Disability Rolls Raise Questions That Must 
Be Answered (GAO/T-HRD-93-15, Apr. 22, 1993). 

Social Security Disability; — Growing Funding and Administrative 
Problems (GAO/T-HRD-92-28, Apr. 27, 1992). 

Sooial ...Sacurity; Racial Difference in Disability Decisions 

Warrants Further Investigation (GAO/HRD-92-56 , Apr. 21, 1992). 

Vocational Rebabilitation Program; client characteristics. 

Services Received, and Empl oyment Outcomes (GAO/T-PEMD-92-3 , Nov. 

12, 1991) . 

Social ScemritY Disability; Action Needed to Improve Use of 

Medical Experts at Hearings (GAO/HRD-91-68, May 20, 1991). 

Social Sccucity; SSA could save Millions bv Targeting Reviews of 

S.Lat_e_D.lsabilitv Decisions (GAO/HRD-90-28, Mar. 5, 1990). 

Impact of Vocational Rehabilitation Services on the Social Security 
Disability Insurance Program (GAO/T-HRD-88-16 , May 26, 1988). 
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APPENDIX II APPENDIX II 

IN ITI A TIVES . IN ggA'S 
SHQEIL- T £R M .DISMILITY, F -EQJECT 


1. Publication of work load reduction targets. 

2 . Informal denials for nonimpairment cases . 

3. Reduction of pre-effectuation review reconsideration sample. 

4. Increase DDS review of reconsideration claims. 

5. Rescind DDS adoption of initial level residual functional 
capacity or psychiatric review technique form for 
reconsideration decision. 

6. Increase effectiveness of screening units. 

7. Expand the prehearing conference initiative. 

8. Assure effective utilization of necessary automation in OHA. 

9. Increase OHA case preparation capacity. 

10. Increase OHA decision drafting capacity. 

11. Implement standardized folder assembly format. 

12. Increase DDS systems purchases flexibility. 

13. Enlist field office cooperation in medical evidence collection 
when hearing is filed. 

14. Implement field office medical evidence of record process. 

15. Make Office of Disability and International Operations 
examiners available to assist OHA. 

16. Identify fiscal year 1995 DDS costs that can be forward 
funded . 

17. Front-load fiscal year 1995 DDS budget. 

18. Redirect central office staff to process disability work 
loads . 

19. Continue Office of Disability evaluation of process 
improvement suggestions. 


(106500) 
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Chairman Running. Thank you, Ms. Ross. 

What can GAO do to monitor SSA’s short-term initiative and dis- 
ability redesign plan to assure that allowance rates do not go up 
as a result? 

Ms. Ross. We would like to work with you and SSA to find a way 
that we can look at the allowance rates at several important parts 
of the process, especially at the places where they are doing some- 
thing new, like introducing a new type of process, such as the sen- 
ior attorneys reviewing cases, or, in the longer term, in 
reengineering a new disability claims manager position. We would 
like to be able to see these data monthly, do some analysis on 
places where there might be some increases in the allowance rate, 
and then look at the process overall to examine the net effect on 
the allowance rate. 

So we would like to do a design plan and talk with you and then 
get Social Security’s agreement to get those data. 

Chairman RUNNING. Given what you currently know about SSA’s 
short-term disability initiatives, which were devised to clear up the 
backlogs, and the long-term disability redesi^, would you say that 
the number of claims allowed at all levels will go up, down, or stay 
about the same? 

Ms. Ross. I think we have some concern that just the time pres- 
sure, people trying their hardest to reduce the backlog, will encour- 
age allowances. It is very important, therefore, that quality assur- 
ance measures be in effect at all levels of the process and include 
these new pieces of the process. 

Chairman Running. That is kind of what Mr. Christensen was 
asking earlier on. I am fearful that that might be a result of trying 
to reduce the backlog and speed up the process. It is a lot easier 
saying yes than it is no, as everybody in this town knows from 
some of the legislation that we pass and some of the tax laws that 
we now have. 

What are your preliminaiy concerns about SSA’s short-term ini- 
tiatives and disability redesign plan? Do you think they will result 
in more allowances? 

Ms. Ross. I talked a little bit about the short term. When you 
get to the long-term reengineering, the same kind of concerns are 
there, but let me detail them a little more. We are, again, worried. 
We believe that these measures ought to be tested and monitored. 
For example, there are no reconsiderations in the new process, 
which might mean that more cases will go to the hearings level. 

Also, this disability claims manager, a person who would consoli- 
date a couple different claims processing functions, will have face- 
to-face involvement with each of the claimants, and there may be 
some tendency to allow cases which are less clear in the judgment 
area. While I understand what Mr. Jones said about having highly 
professional people, and I would agree with that, I still think this 
is a concern and it ought to be monitored. 

Chairman Running. We intend to do that. 

You mentioned that SSA spends about $2.7 billion of its 1994 ad- 
ministrative budget on managing disability. 

Ms. Ross. Yes, sir. 
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Chairman BUNNING. This is about one-half of SSA’s entire budg- 
et. Granted, disability cases are more labor intensive. What per- 
centage of SSA’s beneficiaries are on disability? 

Ms. Ross. If you combine the DI and the SSI caseloads, I believe 
it is about 20 percent of the total caseload. 

Chairman Running. Let us keep SSI out of this, because that is 
another subcommittee and another program. I want to do just 
SSDI. 

Ms. Ross. A little bit less than 20 percent. It is about 15 percent 
of all the cases they have to work. 

Chairman Running. SSA has approximately 42 million people on 
retirement? 

Ms. Ross. Yes, and they have 5.6 million on disability. 

Chairman Running. Thank you. 

Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

You stated in 1985, there was an equal number of people going 
on the disability rolls as coming off and now it is about one for two. 
Can you tell me why? 

Ms. Ross. What you are asking is why there are so few people 
leaving relative to the number coming on? 

Mr. Johnson. That is right. 

Ms. Ross. One major reason is that a lot of the people coming 
on the disability rolls now are much younger. Many of them have 
mental impairments. About one-quarter of the caseload has mental 
impairments and those are people who are considered disabled but 
they are not people who have a life-threatening illness that will 
cause them to die soon. So you have a set of people who come on 
earlier and st^ longer. 

In addition SSA has not been doing continuing disability reviews 
as fast or as frequently as we think they ought to be doing them. 
So those factors have meant that the number of people coming off 
the rolls each year has almost stayed the same while the number 
coming on has doubled. 

Mr. Johnson. There are concerns that Social Security may be 
paying down rather than working down the hearing backlog, by 
having attorneys and paralegals make allowances and by allowing 
claimant representatives to submit draft decisions. Do you think 
these concerns are justified? 

Ms. Ross. As I said before, we are concerned in general in these 
short-term initiatives that people in an attempt to be speedier, will 
make more allowances. The issue of whether representatives can 
submit information to the ALJ or submit something that might be 
a finding, is an area that we have not actually dealt with at all in 
our work thus far, I believe the process is something that SSA can 
do now, but I will be glad to find out and be sure. 

Chairman Running. If you will please submit that, as you are 
going through your process of examination, and return it to the 
subcommittee. 

[The following was subsequently received:] 

Under STDP, SSA senior attorneys are authorized to make award decisions, with- 
out ALJ concurrence. Paralegal specialists may recommend an award, while the de- 
cision is left to the senior attorney or ALJ. Under a separate OHA policy initiative 
begun in April 1994, claimant representatives may submit draft decisions, but the 
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actual decision remains with the ALJ and use of any submitted language by an ALJ 
is purelv voluntary. 

STDF has experienced imp^lementation delays and the case backlog has grown sig- 
nificantly since STDP was first announced in November 1994. SSA did not revise 
STDPs original backlog reduction goals, and attempting to meet them could create 
additional pressure to allow cases incorrectly. The first 4 months of data do not 
allow us to draw any conclusions yet about wnether SSA is “paying down” its back- 
log. We will continue to closely monitor STDPs impact on award rates by examin- 
ing, among other things, quality assurance data and the number of on-the-record 
ALJ awards. 

Mr. Johnson. You mentioned that SSA saves an average of 
$90,000 for every CDR that results in termination. Does that not 
also mean that it improperly spends $90,000 in benefits for every 
questionable case it allows? 

Ms. Ross. Actually, I think you could calculate that it costs more 
for every questionable case that it allows. 

Mr. Johnson. Really? 

Ms. Ross. It is a better answer than you might have thought. 
[Laughter.] 

Ms. Ross. If you look at the average age of people coming onto 
the DI rolls, it is somewhat under 50. If you assume many of them 
will stay on the rolls until they get to retirement age, they are 
going to be on the rolls 15 years. If you look at their average DI 
benefit and assume that they have the average expenses for Medi- 
care for that period of about 15 years, total benefits would be about 
$225,000, without discounting or adjusting for inflation. It is a very 
crude number. 

But the difference in the two numbers is that $225,000 reflects 
savings you could get from the time beneficiaries first enter the 
rolls. When we calculated the $90,000 figure, we were talking 
about a beneficiary that has already been on the rolls for some 
period of time and how much you would save in the future benefits 
from the point of cessation. I hope that is helpful. 

Mr. Johnson. Thank you. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. Christensen. 

Mr. Christensen. Thank you, Mr. Chairman. 

Ms. Ross, the public believes, perhaps justifiably, that many indi- 
viduals who get benefits are no longer truly disabled and should be 
removed from the rolls. What are some oi the problems in taking 
such individuals off the rolls? 

I would also like to follow up on that. Why not repeal the medical 
improvement standards that were enacted in 1984? 

Ms. Ross. One problem with the CDR process may be inadequate 
information in the file in order to determine whether the person 
has experienced some improvement. Obviously, over the past sev- 
eral years, a greater issue for SSA is that tney simply have not 
been doing enough of the continuing disability reviews. 

I certainly want to agree with Dr. Daniels, who talked about the 
fact that they have improved and made their process much more 
efficient over the past couple of years. 

Moving from there to talking about whether it is time to relook 
at the medical improvement standard, it did come about at a time 
when it appeared to the Congress and, I think, to the American 
public that this set of people really needed protection. I believe be- 
fore you raise the issue about time-limited benefits for certain 
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parts of the caseload, a broad study examining those kinds of is- 
sues ought to be conducted which might focus on the profiling that 
SSA is doing. 

Mr. Christensen. How would you set up a program on a time- 
limited benefit scenario? How would you set that up? If you were 
crafting the program to save the Social Security DI system, how 
would you set up a time-limited benefit program? Would it be 
based on the type of injury? Would it be based on the track history? 
How would you set that up? 

Ms. Ross. I have not given it very much thought, but I will give 
you my first couple of reactions. It certainly would relate to a per- 
son’s impairment. Did you really expect them to be able to recover, 
because those are the people you are trying to focus on, I believe. 
Beyond their impairment types, you might also want to take some 
account of their ages or their work histories that might make it 
more likely that they would be able to go back to work. 

The combination would probably take a lot of time to work out, 
but the amount of profiling SSA is now doing is making it easier 
for them to target the people that look like they can recover. 

Mr. Christensen. What role has the change in the standards 
used to determine that mental impairments have affected the 
growth rate of the DI program? 

Ms. Ross. The 1984 Social Security amendment changed the way 
mental impairments were considered and broadened their treat- 
ment. At a point just after the law was passed, about 18 percent 
of the people allowed on the program had mental impairments, and 
now about 25 percent of the new people on the program each year 
are mentally impaired, so that it is now the largest single category 
of impairment. 

Mr. Christensen. I am sure this was discussed during the first 
panel. Was an 3 d,hing mentioned concerning the mental impair- 
ments for the DI recipients who are young such as some of the 
ADD, attention deficiency disorder, type of impairments that we 
are seeing an increase in? 

Chairman Bunning. No, that was not mentioned, because that is 
not jurisdictionally in this subcommittee. 

Mr. Christensen. All right. 

Chairman BUNNiNG. But you are on the other subcommittee. 

Mr, Christensen. Yes, I am on the other subcommittee. Sorry 
about that. 

Chairman BuNNiNG. That is true. [Laughter.] 

Ms. Ross. You can ask me there and I will answer it there. 

Mr. Christensen. I guess I am out of time. I will reload and 
come back. 

Chairman Bunning. Let me go back to some things. Would you 
roughly state the law that requires CDRs, how many years for a 
normal CDR, and for a CDR that there is very little possibility of 
ever getting off disability? 

Ms. Ross. The 1980 amendments, which I believe implemented 
this, said that for cases with medical improvement expected and 
medical improvement possible, the law requires review every 3 
years. Some of them, you were supposed to review more frequently 
than that. For people where medical improvement was not ex- 
pected, regulations require review at least every 7 years. 
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Chairman Bunning. I have an interesting chart that shows the 
CDRs and how the backlog has grown and what the law requires 
that we have on the books. It shows that we are about less than 
25 percent in compliance with the law. As you can see, the chart 
I have in front of me shows what we are doing. This is what the 
law requires. We are doing a little less than 20 percent of the re- 
quired CDRs we should actually be doing. 

If we do not do good study case history, if we do not get the infor- 
mation that we need to start with, then how can we review prop- 
erly? Would that not be a major cause in this discrepancy? What 
I am saying is, if I do not have the proper information from the 
beginning and do not get the information and we make a decision 
based on improper or lack of proper information, then does that not 
create the problem that we are looking at, as far as the reviews? 

Ms. Ross. I think inadequate information can be a part of the 
problem. I cannot tell you now what part, but I would be glad to 
find out. What has been much more of a problem is that SSA has 
not scheduled or has not had the resources to pay for the medical 
exams for more than the number that you see there. They were 
trying to balance off increasing numbers of people who were apply- 
ing for benefits and trying, at the same time, to figure out how 
many continuing disability reviews they could do. SSA’s decision 
was to work on the front end of the process. As a result, you have 
very few CDRs. 

Chairman BuNNiNG. SSA proposes to create a new case man- 
agers position, authorized to make disability decisions, some with- 
out physician reviews. The case manager would inform applicants 
directly if their claims were allowed or denied. Do you think that 
this approach will result in a higher allowance or a lower allow- 
ance? 

Ms. Ross. We have heard the concern, and we share it. This is 
something that really needs to be carefully tested because of the 
concern that people may tend to approve a claim, if they have to 
deal face to face with the beneficiary. That is a concern. I do not 
know if it will turn out to be true. I ao think that is something that 
ought to be tested before it is implemented. 

Chairman Bunning. In other words, the situation as far as creat- 
ing the new position, we ought to test the results before we imple- 
ment the policy? 

Ms. Ross. I believe we should. 

Chairman Bunning. Or at least put a pilot program out in cer- 
tain areas of the country? 

Ms. Ross. I think most parts of the reengineering process ought 
to be tested, and I believe there are plans to test most of them. We 
will, as I said, be glad to monitor that for you, as you had re- 
quested. 

Chairman Bunning. Does anyone have any other questions? 

[No response.] 

Chairman Bunning. Thank you all for coming. We appreciate 
your testimony. 

Next is Mary Chatel, president of the National Council of Social 
Security Management Associations. Ms. Chatel represents SSA 
field managers who are on the front lines dealing with the public 
every day. She speaks from personal experience. 
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On behalf of the subcommittee, I would like to recognize the 15 
dedicated SSA field employees who lost their lives in the Oklahoma 
City bombing. We are deeply saddened by these tragic deaths. 

The pressures on you, your fellow managers, and all SSA field 
employees across the country are great. I want you to know how 
much we all appreciate the outstanding job that each of you are 
doing. We welcome you, and you can begin your testimony. 

STATEMENT OF MARY CHATEL, PRESmENT, NATIONAL 

COUNCIL OF SOCIAL SECURITY MANAGEMENT ASSOCIA- 
TIONS, INC., WARWICK, R.L 

Ms. Chatel. Thank you, Mr. Chairman and members of the sub- 
committee. 

As president of the National Council of Social Security Manage- 
ment Associations, I represent more than 3,500 members, Social 
Security field office and teleservice managers and supervisors who 
deal with the disability crisis on a daily basis. We see the impact 
on people’s lives of the disability backlogs and the excessive proc- 
essing times. 

Let me tell you about Albertina. She filed for disability in my 
office in Rhode Island in October 1992. Her case was denied 6 
months later. She filed for reconsideration. This was denied 5 
months later. She filed for a hearing in September 1993. The hear- 
ing was held an entire year later. It took 3 months for the hearing 
decision to get to her. She received the approval letter, and 2 days 
later, she died, 45 years old, 2 years after filing, never having re- 
ceived 1 cent in disability benefits. This is not an isolated case. 

The causes that have led to this situation have been well de- 
scribed by SSA and GAO. I want to emphasize two additional fac- 
tors which we actually have touched on here, the lack of consist- 
ency in the Office of Hearings and Appeals and the DDS decision 
adjudication processes. Unless or until initial and appeals decision- 
making is made consistent regarding interpretation of disability 
factors, this crisis will continue. Both OHA and DDS must work 
from one book, applying the sidelines in a uniform manner or 
OHA will continue to be floodea with appeals. 

A fragmented organizational structure — customers have to navi- 
gate through a disability maze of disjointed components. We 
applaud Commissioner Chater for her leadership in recognizing 
and addressing the disability crisis. We endorse SSA’s engineering 
concept, but implementation is key. 

We support specific redesign initiatives to: No. 1, create early de- 
cision lists to get checks out to our most severely disabled claim- 
ants quickly; No. 2, establish teams in which claims representa- 
tives in field offices and disability examiners work together to expe- 
dite the disability process. This has been working for 2 years in my 
office in Warwick with an outstationed DDS examiner. We pay the 
severely disabled 1 month faster and save administrative costs in 
the process. 

No. 3, create an adjudication officer position which would work 
with a denied claimant to prepare their case for hearing. These 
ideas are good ones that can be implemented in field offices today. 

Our sense of urgency continues to increase as we see the back- 
logs at OHA continue to grow. We do not see the solution in con- 
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tinuing to pour more resources into OHA, particularly in adding 
even more ALJs or granting them Federal judge status. What we 
see as crucial is consistency in decisionmaking between appeals 
levels, changing the quality assurance reviews which concentrate 
on allowances earlier in the process and denials at the hearings 
level, and streamlining the appeals process and redefining roles in 
OHA. 

A recent SSA proposal would narrow the function of the ALJ to 
hearing and adjudicating cases based upon the evidence presented 
and leave the case development to the adjudication officer. It would 
make better use of the ALJ’s expertise and allow them to make 
more and quicker and more accurate decisions, thus moving to re- 
duce the hearings backlog and shorten processing times. We en- 
dorse this concept, including the proposal that the adjudication offi- 
cer be community based. 

Our association has developed a plan which we urge you to con- 
sider. We propose ways to improve the disability process for initial 
claims, work down disability backlogs, and conduct more continu- 
ing disability reviews. These solutions can be found in shifting re- 
sources to the field and building community-based teams composed 
of field offices, DDSs, and OH^s, working cooperatively to maxi- 
mize the number of cases we do right away in the field office. 

The local field office is the one and only place where we can pro- 
vide any semblance of personal, accessible, one-stop customer serv- 
ice. The future we envision involves a true seamless process which 
minimizes bureaucracy and enhances clarity and service to the cus- 
tomer. We also need the IWS/LAN computer system so that more 
of the disability process can be automated and we can link up to 
the different components to create a much less costly process. 
Doing all this may not be easy but we need to begin now. 

Finally, we must devote more resources to processing continuing 
disability reviews if we are to protect the disability trust funds and 
the integrity of the program. If we can save $4~$6 for every $1 we 
spend to conduct these reviews, does it not make sense to invest 
this money? 

Success depends on two things, commitment and followthrough. 
We say, let us get going. Thank you. 

[The prepared statement follows:] 
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The National Council of Social Security 
Managenent Associations (NCSSMA) represents more than 
3500 SSA field office and teleservice managers and 
supervisors across the country. We are responsible 
for administering all SSA and SSI programs in person 
and by telephone to each individual who contacts 
Social Security each day. We deal personally and 
professionally with the disability crisis on a daily 
basis. We see the impact on people's lives of the 
disad>ility backlogs and the excessive processing 
times. In our attempts to help these individuals, we 
are frustrated by the current fragmented disability 
process. 

NCSSMA members are therefore acutely aware of the 
need to ii^rove SSA's performance in handling the 
disability progrsun. We have specific recommendations 
to make regarding how the agency can integrate it's 
disability re-engineering project into a reorganized 
SSA to improve all our services, more effectively 
utilize available resources, and ensure accountability 
both to our customers and the taxpaying public at 
large. 


CAUSES OF DISABILITY PROGRAM PROBLEMS 

The causes and extent of the Social Security 
disability backlogs have been well described both by 
SSA and by the General Accounting Office. In March of 
this year, in testimony before the Senate Special 
Committee on Aging, GAO identified the following 
factors contributing to the growth in DI benefits paid 
(from $19 billion in 1985 to $38 billion in 1994) as 
well as the growth in SSI benefits paid. 


Eligibility expansion and program outreach 
bringing more persons into the program. 

Performing fewer Continuing Disability Reviews 
(CDRs) than required by law, resulting in fewer 
persons no longer eligible for benefits leaving 
the progreuB. 

Possible increase in fraud and abuse, 
particularly among children, immigrants and drug 
addicted and alcoholic applicants. 
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Economic factors including the recession. 

Disabled individuals with certain medical conditions living 
longer through advanced medical technology. 

Individuals applying for disability benefits in order to 
obtain affordable health insurance. 

Lack of facilitation of the movement of persons from the 
disability rolls to payrolls, despite a national survey 
indicating that four of every five persons with disabilities 
who are not working want to work. 


Some of the forgoing — the economic recession, advances in 
medical technology — are beyond the control of SSA. We must 
simply find ways to accommodate the increased workloads they 
precipitate. Other factors, such as conducting CDRs, call for 
immediate intervention not only to help ensure that individuals no 
longer eligible for benefits do not continue to receive them, but 
also to help overcome real and perceived fraud and abuse in the 
system. Still other factors, such as providing improved assistance 
and incentives for returning the disabled to work, need careful 
evaluation to identify effective ways for SSA and others to meet 
the challenge presented. 

NCSSMA adds the following to the above list of causes of the 
disability caseload processing problems: 

Inconsistencies in the Office of Hearings and Appeals (OHA) 
and the Disability Determination Services (DDS) adjudication 
processes. Unless and until OHA/DDS decision making is 
synchronized and consistent regarding interpretation of 
disability factors, this crisis will continue. Both OHA and 
DDS must work from "one book," applying the guidelines in a 
uniform manner, or OHA will continue to be flooded with 
appeals. 

Backlogs at the Office of Hearings and Appeals caused 
by an almost unmanaged process. 

Lack of state of the art interactive computer network. 

Since the downsizing of the 1980s, lack of adequate staffing 
to both process initial disability claims AND conduct 
Continuing Disability Reviews. 

Fragmented organizational structure. Customers have to 
navigate through a disability maze of different components, 
none of which have responsibility for the whole piece. 


SSA'S DISABILITY REENGINEERING PROJECT: 

NCSSMA applauds Commissioner Chater for her leadership in 
recognizing the disability crisis and initiating and giving her 
full support to a disability reengineering project. SSA's 
disability reengineering proposal to handle new disability claims 
in the future was well-researched and evaluated. SSA asked the 
public what they wanted. SSA spoke with all stakeholders, both 
internal and external, and listened carefully to what was said. 
SSA considered the many innovative things managers were doing in 
field offices nationwide to try to ease the disability crisis. In 
fact, SSA's reengineering team's extensive research led to a 
proposal which closely followed changes NCSSMA had long advocated. 

Particularly noteworthy was the proposal's responsiveness to 
what the public has said they want and need: 
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• The public says it takes too long for a decision. The 
proposal points to the fragmentation of the disability 
process as one factor creating inefficiencies and delays. 
It would streamline the process by eliminating the 
Reconsideration and Appeals Council steps, without 
putting the claimants at a disadvantage. 

• The public has said that they are confused by a complex 
disability process and resent having to pay an attorney 
to guide them through it. The plan proposes to simplify 
evaluation criteria to a lay level of understanding. 

• The public says that they want to be more involved in the 
disability process. They want to deal with one individual 
rather than numerous people. They want their claims 
handled locally all the way through the process. The 
proposal would give claimants a single contact point for 
questions, assistance and meaningful dialogue throughout 
the process, encouraging and inviting their participation 
and providing clear and understandable explanations of 
the decision on their case, both verbally and in writing. 

• The public wants service that is tailored to their 
individual needs. The proposal recognizes the value of 
community based service by calling for greater 
flexibility in providing service to claimants. Local 
managers could modify the intake process as necessary to 
best meet the needs of their claimants. It calls for the 
COMPLETION of most aspects of the disability process in 
the local office without the handoffs that create a 
bureaucratic nightmare for claimants and employees alike. 
Likewise, local managers could work with qualified third 
parties in determining how best to meet the needs of the 
claimants with whom they interact. 

If the proposal were properly implemented, with the required 

commitment of human, financial, training and technological 

resources, positive results would include: 

• Dramatic reductions in the length of time that applicants 
must wait for eligibility decisions. By reducing the 
number of handoffs, streamlining the decisional 
methodology, simplifying the development of medical 
evidence, and reducing the levels of appeal, applicants 
should receive more timely decisions. 

• The pre~denial interview and the discussions with the 
Adjudication Officer should give claimants a better 
understanding of exactly what is going on in their case, 
what evidence is required, and what they can do to speed 
up the process. 

• Ability to develop complete medical evidence prior to the 
hearing and clearly identify issues in dispute should 
lead to a streamlined hearing process. 

• Due process protections and appeal rights remain in full 
force for applicants and should be better understood by 
them due to their greater involvement in the process. 
They would have the opportunity for discussions, in 
person if they so desire, with the decision maker at each 
step. 

• Quality assurance aspects of the proposal should provide 
for an accurate decision as early as possible in the 
process. Here, successful implementation of the proposal 
is directly and strongly tied to initial and 
on-going training. We applaud the investment in employees 
and in training efforts which the proposal describes. 
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Using a single nechanism for communicating all policy to 
all decision makers in the process should also counter 
the perception that different levels of adjudication use 
different standards in determining eligibility. It should 
also help that denials and allowances will be reviewed 
for all levels of decision-making, rather than the 
current system which favors a review of allowances at the 
early levels and of denials at the later levels. 


NCSSMA CONCERNS ABOUT DISABILITY REENGINEERING 

There are several causative factors in the disability crisis 
that are not addressed or are inadequately addressed by SSA's 
reengineering project. Specifically, the plan: 

Does not address the current backlogs or the need to 
conduct Continuing Disability Reviews. While we understand the 
need to focus on initial disability determinations, the fact 
that SSA is unable to conduct the minimum required number of 
CDRs serves to erode both the disability trust fund and 
public confidence. 

Does not address the organizational structure of the 
of the agency except to say that organizational change 
will come about after the process is reengineered. 

NCSSMA believes, however, that SSA cannot "reengineer” 
in an organization of 65,000 people without first making 
decisions about extensive organizational change. 


Fails to adequately address the appeals process. This 
is where the major backlogs have been and continue to occur. 
Continuing to pour more resources into OHA is not the answer. 
NCSSMA believes that streamlining the appeals process and 
redefining roles in OHA is the direction SSA must take. 

Therefore, NCSSMA was pleased to read a current proposal from 
SSA's implementation team on the "Organization and Character of the 
Administrative Hearing Function". This proposal would narrow the 
function of the Administrative Law Judge (ALJ) to hearing and 
adjudicating cases based upon evidence presented and leave the case 
development to the Adjudication Officer. It would make better use 
of the ALJs' expertise and allow them to make more and quicker 
decisions thus moving to reduce hearings backlogs and shorten 
processing times. NCSSMA endorses this concept as well as the 
proposal's statement that the Adjudication Officer be community- 
based. Placing the management of the process, as well as the 
scheduling of the hearings, under a FO/DDS/OHA team director would 
further expedite these cases. 

Another concern is that the disability process re-design 
legitimizes the third party role in the disability application 
process. Further, this proposal may allow direct input of 
information by third parties to SSA databases. While we recognize 
the need for and value of, third parties like hospitals, large 
employers, non-profit organizations, etc. assisting their 
"clients," we have a different point of view about the growing for- 
profit sector. 

We believe that the ultimate definition of success of a 
disability re-design would be the demise of these types of for- 
profit disability representation businesses. The for-profit sector 
was born and has expanded because the disability process was 
broken. It should shrink as the process is fixed — as we simplify 
it, make it more understandable, get the right decision made 
earlier in the process, create a customer-friendly intake and 
decision making system, etc. SSA's customers should not have to, 
or be encouraged to, pay significant sums of money to a 
representative when SSA could and should be able to provide the 
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same service at no additional cost. SSA customers have already 
paid for this service with their FICA taxes. We therefore urge 
clearer distinctions between the not-for-profit and for-profit 
third party sector. 

People in the field are focused on implementation and 
accomplishment — on doing what it takes to get the job done. We 
anxiously await implementation in the field of the various facets 
of the redesigned process. Currently, redesign task teams have 
completed work in several main areas. These include; 

- an "early decision" list of disabilities that can be awarded 
in field offices with appropriate supporting evidence — thus 
saving up to several months of processing time in the DDS and 
getting checks out to our most severely disabled claimants in 
a more expeditious manner 

- several teamwork scenarios in which claims representatives 
. in field offices and disability examiners in DDSs will work 

together to process and pay claims for disability — thus 
reducing handoffs and improving the quality and speed of a 
final decision 

- advocating claimant participation in the development of 
their claim — obtaining medical evidence faster and enabling 
the claimant to be involved in the process 

- an Adjudication Officer position which would work with a 
denied claimant and their representative to ensure that they 
understand the basis for their denial and to assist them in 
preparing their case for a hearing if they choose to file. 

All of these ideas are good ones that can be implemented in 
field offices today . They would begin to move us in the direction 
of improved public service to the disabled population in the form 
of more expeditious decisions on their disability claims. With 
backlogs growing at the Office of Hearings and Appeals on a daily 
basis, our sense of urgency in moving forward with implementation 
of the redesign also grows. 

Finally, we encourage SSA to be open to consider additional 
ideas for change. Examples of such ideas were contained in the SSA 
Disability Process Redesign report dated March, 1994. 

Appendix VII of that report discussed "Process Change 
Recommendations That Were Outside the Parameters" of the disability 
redesign team's mission. Ideas like time-limited benefits, an 
expanded emphasis on vocational rehabilitation, creation of an SSA 
Court, and using Hearings Officer positions rather than an 
Administrative Law Judge are worthy of additional study, debate, 
and consideration. 

A particularly critical item is that of the very definition of 
disability. In order to define the term, we all (SSA, Congress, 
the academic, medical and legal community, etc.) must come to grips 
with a basic question — "What should our disability program be 
trying to accomplish?" In other words, we ideally should establish 
a clear disability vision and have our policies and procedures flow 
from and compliment that vision. 


DISABILITY REENGINEERING SHOULD BE INTEGRATED INTO 
A COMPREHENSIVE, COMMUNITY -BAS ED SERVICE DELIVERY PLAN 

As a result of the ongoing crisis in the disability program, 
SSA has approached identification of solutions in isolation from 
other service delivery issues. The long-term disability proposal 
does not address critical questions of how resources within the 
agency should be allocated to best manage all of the agency's 
responsibilities to claimants, beneficiaries, and the taxpaying 
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public at large who support both SSA benefits and operations with 
their contributions to the trust funds. 

NCSSMA has developed a proposal to restructure the agency and 
reallocate resources within it to improve efficiency, effectiveness 
and accountability and offer all who contact us choices in service 
tailored to their specific needs. (A brief summary of our proposal 
is attached to this statement.) 

Under our proposal to restore SSA to the model agency status 
it commanded throughout most of its history, we suggest that 
solutions to the problems of improving the disability process for 
initial claims, working down disability backlogs, and better 
conducting Continuing Disability Reviews (CDRs) can be found in 
shifting resources to the field and building community-based teams. 
These teams would be composed of SSA field offices, state DDS 
offices and OHA working cooperatively to maximize the number of 
disability claims which can be completed in local field offices. 

The current confusing, inefficient, and fragmented disability 
process would be replaced by precisely the kind of process 
advocated by SSA in their reengineering proposal. The customer's 
desires for more personal contact, more personal involvement, and 
intervention and assistance with the decisionmaker would all be 
addressed by the **case manager** approach. While SSA's disability 
re-design package avoids specifying implementation strategies, the 
narrative includes references to **accessible, personal service,** 
** local managers," and "the community." 

A local office approach provides the means to reach the goals 
sought by the re-design: 

- more accessible, personal service 

expanded client interaction and dialogue with the 
decisionmaker 

expanded involvement with non-profit third parties 
who act on behalf of claimants 

expanded educational efforts with the general 
public and local agencies and groups who assist 
them 

maximizing local flexibility to tailor service 
options and the intake process to local conditions 
in-person pre-denial interview (if the client 
chooses face to face vs. telephone or video 
conferencing) 

expanding interaction with local medical providers 
to secure more prompt and more meaningful medical 
evidence 


HOW TO STRUCTURE DISABILITY TEAMS TO GET THE JOB DONE 

The emphasis on greater teamwork in disability redesign is 
clear in SSA's proposal: "The teamwork concept is a fundamental 
ingredient in the new process." Our current process is full of 
hand-offs, disconnects, lack of accountability, lack of 
understanding, and lack of cooperation. 

The teamwork concept is critical but it must become more than 
a concept to be effective. We will not achieve the teamwork 
desired if we leave the intake process in the Field Office, the 
decision-making process in the DDS (or other centralized unit) , and 
the appeals decision in OHA. To achieve it, we have to do radical 
surgery on our organizational structure. 

Teamwork goals, tied with NCSSMA overall re-design goals, 
again lead to one conclusion — the local field office must be the 
focal point. The local field office is the one, and only, place 
where we can provide any semblance of personal, accessible one-stop 
shopping. Here's our picture of what the re-designed 
organizational structure would look like in a typical Field Office: 
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The customer will be served by a position called a Disability 
Claims Manager (DCN) . The OCM will be responsible for 
assisting the customer in filing the application, obtaining 
medical evidence and fully developing the claim. This same 
position will decide whether the claim will be allowed or 
denied. 

The DCM and local management will serve as the focal point for 
the general public, advocates, and the medical and legal 
community on issues related to both policy and process. 

A claimant who wishes to appeal an unfavorable decision will 
be served by a position called the Adjudication Officer (AO) . 
The AO will receive requests for a hearing, explain the 
hearings process to the claimant and develop and prepare the 
claim for the hearing. In addition, if the evidence clearly 
supports a favorable decision, AOs should be allowed to 
process the appeal to completion. 

The work of the DCM and AO would be supported by field office 
clerical and technical staff. Workloads would be assigned, 
controlled and processed under the oversight of local field 
office management. 

Field Office clerical, technical, and management staff would 
also provide support to Administrative Law Judges. By 
performing scheduling, typing, and other miscellaneous support 
functions in the field office, a separate organizational 
structure called the Office of Hearings and Appeals would not 
be necessary. Administrative Law Judges would focus on 
hearing and deciding cases rather than the management function 
of assigning, monitoring, and processing work and evaluating 
its timeliness and quality. 


This picture envisions a true "seamless" process which 
minimizes bureaucracy, maximizes teamwork, and enhances clarity and 
service to the customer. 

The disability reengineering proposal's focus on customer 
service and teamwork has led us to conclude that SSA must take a 
local, personalized, readily accessible and highly accountable 
approach to service delivery. We are aware, however, that there 
are advocates within SSA for alternatives, such as: 

She. JLI^et.'js _C h an qe part o f . jt ",. Alternative , that seeks to 
simplify the evaluation and decision-making process, get 
DDS's and OHA on the same wavelength, eliminate steps in 
the appeals process, but leaves the FO/DDS/ ODIO/OHA 
service delivery structure essentially as is. 

She „ " .Ce. h tr^iij;e.d_geryice D^iyery_ Mgde" . Alt ernati ve , that 
seeks to centralize the intake, development, and 
adjudication functions into remote, largely inaccessible 
processing centers. 

What's wrong with these alternatives? Neither achieves what 
the reengineering proposals seek. The " Let's Change Part of It " 
scenario fails to localize, personalize, or integrate the existing 
service delivery system and leaves a fractured, bureaucratic, and 
non-customer-friendly system in place. The " Centralized Service 
Delivery Mode " scenario simply disregards the entire discussion of 
localized, personalized, accessible, and accountable customer 
service and chooses instead to place it's sole priority on 
organizational integration. Both alternatives leave us where we 
are in terms of disconnects, inefficiencies, redundancies, problems 
with understanding and communication, and long delays. 

We recognize that there are pressures which push SSA to give 
these deficient alternatives serious consideration: 
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Pressure to reduce the number of federal employees 
and concern about the 13,000 employees in the DOS's, 
currently on **state payrolls." 

Pressure from the DDS and OHA communities to minimize 
change and maximize the status quo. 

Pressure from the centralized processing advocates to 
create new workloads and new responsibilities for 
organizational components struggling to find a larger 
niche in the electronic, distributed technology and 
customer-driven future. 


The very premise of the disability reengineering effort was, 
however, to "start over." That doesn't mean tinkering with what 
already exists or making incremental changes that leave basic 
structures intact. Disability reengineering decisions have become 
SSA service delivery decisions, and will serve as a "litmus test" 
for the resolution of the community based, personalized, 
accessible, and accountable approach vs. the centralized, remote, 
de-persona li zed, and less accountable approach. 


TECHNOLOGICAL ADVANCEMENT CRITICAL TO HANDLING DISABILITY 

Ninety percent of SSA field offices are currently run on 
"dumb" computer equipment long abandoned by other agencies. In 
many offices, the equipment is so old that it is near the end of 
its systems life, and SSA offices risk collapse of even this 
inadequate computer equipment if new technology is not implemented 
in their facilities soon. In many offices, employees must wait in 
line to share computers. 

In those ten percent of offices where the Intelligent Work 
Station/Local Area Network (IWS/LAN) computer project is up and 
running, every process is faster. SSA has a schedule for 
installing IWS/LAN throughout the field, but every year funding for 
the program is endangered during the congressional appropriations 
process . 

Funding and installation of this interactive computer 
equipment is absolutely necessary if SSA is to be able to run the 
Reengineered Disability System now being developed — new 
technology which can speed the disability process by linking field 
offices to state disability offices and automating disability 
paperwork . 


TRANSITION TO FULL IMPLEMENTATION AND SHORT TERM INITIATIVES 

Transitioning to the new process and new organizational 
structures may not be easy, but we need to begin expeditiously. 

NCSSNA proposes the creation of multiple implementation sites 
around the country where the new process and the new structure is 
brought under one roof. These would test the new technology, the 
new medical evaluation process, the new intake and decision making 
steps, and create the teamwork concept among DCM's, AO's, and 
support /management staff. 

Above and beyond the formal implementation sites, we suggest 
that SSA aggressively pursue placing state DDS examiners in field 
offices. Where possible commutes exist, that outstationing should 
occur quickly. Additionally, we should work with the States to 
explore personnel re-locations and target future DDS hiring for the 
out-stationed mode of operation. 

Expanded out-stationing will better prepare field offices to 
transition to the inclusion of DCM's, AO's, and Hearing support 
staff into their position mix. In essence, out-stationing would 
give us a "head start" that would provide valuable expert resources 
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in the near-term, provide for the beginnings of the massive 
training effort needed to successfully utilize the DCM and AO 
positions, and provide mini-laboratories that would identify 
issues/alternatives for the implementation sites and the larger 
organization to deal with. 

This same out-stationing concept could be used for Office of 
Hearings and Appeals personnel in much the way that the April 28th 
"Proposal Regarding the Organization and Character of the 
Administrative Hearing Function** suggests. Again, the purpose 
would be to get us on the road to creating a *'we** mentality, 
operation, and service delivery system. 


CONCLUSION: WHAT IT WILL TAKE FOR SUCCESS 

Success depends on two things - commitment and follow through. 
A seaunless, efficient disability process will not occur unless the 
organization is both willing and able to commit its energies and 
its resources to it. Movement of staffing resources to the front 
lines and changing the organizational structure and processes to 
ensure that the correct disability decision is made as early in the 
process as possible is essential to success. Other necessities 
include technological support in the form of a modernized 
disability system and Intelligent Work Station/Local Area Network 
computer equipment; training (up-front and on-going) support to 
allow the new positions, new processes, and new technology to be 
effective; and financial support for the new equipment, space 
renovations that address staffing and employee safety issues, 
employee detailing and redeployment, etc. 

SSA can successfully manage all of its workloads, including 
the increase in disability cases, the effective conduct of 
Continuing Disability Reviews, and working down backlogs in both 
new cases and reviews, if and only if all available resources are 
more closely aligned with agency mission. A truly reorganized and 
streamlined agency would develop, implement and operate under a 
comprehensive service delivery plan focused on the customer which 
places responsibility, authority, and accountability in field 
offices located where our customers live and work and staffed with 
competent, trained employees using state of the art information 
technology. Such, a plan_WQUld_ ensure the most efficient possible 
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expenditures . 

Without such a plan, and the commitment to act on it, 
unsatisfactory and ultimately unsuccessful piecemeal approaches 
will continue, leading to more and more initiatives which identify 
others outside the agency to take over our responsibilities. These 
**solutions»* are the result of inability or unwillingness to do the 
hard work of reorganizing within existing funding constraints. We 
believe, for example, that the reallocation of one additional 
employee to each of our 1300 field offices to conduct Continuing 
Disability Reviews would result in elimination of the CDR backlog 
within one year, saving four to six dollars for the trust funds for 
every one dollar spent in this way. 

If the promise of true restructuring were realized — to 
better serve the public and better spend taxpayer's dollars — SSA 
could not only handle the gro%rth in disability cases but could 
return to the model agency status of which we were once so 
justifiably proud. 
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SSA: MODEL AGENCY IN CRISIS 

February, 1995 

National Council Social Security Management Associations 's members 
are responsible for field office and teleservice operations — 
facilities which are Social Security to the American public. If 
there are "experts" in customer service and customer preferences in 
SSA, they are to be found among the 31,000 field employees working 
in daily contact with this country's citizens in our offices. 

SSA has gone from being the most widely respected federal agency 
over its first forty years to being a struggling agency, 
overwhelmed with work, with significant gaps in service, falling 
behind the technology curve, maintaining an obsolete organizational 
structure. The agency's decline is due to many factors, including: 
lack of planning time, inadequate preparation, and resource 
shortages when the SSI program was implemented in the 1970 's; a 25 
percent reduction in staff in the 1980 's; tremendous growth in 
disability and telephone workloads; legislative initiatives which 
mandated action without providing adequate resources; and a failure 
to implement strategic or business plans. 

Public confidence in Social Security will not be restored unless 
SSA organises itself to serve two complementary goals: 1) its 
mission to provide tailored service to the many types of customers 
we serve and will serve in the futiire, and 2) its accountability to 
the taxpaying Americans who fund the program with their payroll 
deductions and have a right to the best stewardship SSA can provide 
over expenditures from the trust funds. 

NCSSMA has a plan — a bottom-up reorganization which puts into 
action the driving principles of the Government Performance and 
Results Act and the National Performance Review — a reorganisation 
built around mission and putting the customer first. We propose: 

* One Stop Shopping: 

Consolidate services to provide timely, accurate SSA 
actions in full-service field offices located in 
communities across the U.S. where every type of caller, 
claimant and beneficiary is served by accountable, 
competent employees. 

* State of the art infonsation technology: 

Put high technology and sufficient numbers of trained 
staff in community based offices and co- located tele- 
service centers across the country. Use this technology 
to handle nearly every SSA action to completion, protect 
confidential information, and ensure system security. 

* Decentralisation: 

Accelerate downsizing of centralized processing 
facilities, re-deploy resources to the field, and 
delegate authority to the front lines. 

* Reorganisation: 

Establish a Chief Operations Officer in charge of 
day-to-day functioning of the agency. 

Create a streamlined, customer- focused and mission- 
driven SSA structure with only two layers between 
the field office and Chief Operations Officer, keeping 
decisionmaking as close as possible to the customer. 

Shift from a complex top-down hierarchical structure 
to a simple chain of command beginning with the front 
line employees who work directly with the public. 

Place authority and accountability at the lowest level 
on the line. 

Move from functional components which compete for 
resources to creation of administrative functions 
existing solely to support the operational mission. 

For the full proposal, please contact: 

NCSSMA President Mary Chatel, 30 Quaker Lane, Warwick, RI 02886; 
phone (401) 822-1409 or NCSSMA Washington Representative Janet 

Garry, P.O. Box 749, Rockville, Md. 20848; phone (301) 770-1850. 
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Chairman Bunking. I would like to ask you some questions of 
what you think of the new disability claim position. Do you think 
it would actually work on the front lines of SSA? It is part of the 
redesign. 

Ms. Chatel. I actually see this working in some ways in my of- 
fice. As I said, we have the claims representative taking the claim 
and we have a Disability Determination Services person, an exam- 
iner, in my office. For 2 years now, we have been working this way. 
They work together. The claims representative takes the claim. If 
they have questions right there, the examiner comes out and also 
talks to the claimant. 

We have gotten the people involved in helping us obtain their 
medical evidence. We are getting better medical evidence. We are 
getting medical evidence from doctors that usually do not respond 
to DDS’s request, so we have saved money in having less consult- 
ative exams. 

We have situations where we are able to make a decision within 
1 week or so of the person filing. What I am talking about are the 
most severely disabled, mostly the terminal cases, the people who 
we should be paying really quickly. I think it can work. 

Maybe this teamwork works better than having one person be 
the disability claims manager. Maybe it is better to have a team- 
work approach. I believe, as was discussed here earlier, that if we 
had one person as a disability claims manager, it could result in 
more allowances. 

Our claims representatives every day deny people to their face 
for SSI benefits, for retirement benefits. They tell people they are 
overpaid. If we mve them good criteria to go by, they will do the 
job and they will do the job right. The high allowance rate is not 
at the initial or the reconsideration level. The high allowance rate 
right now is at the OHA, at 80 percent. 

Chairman Bunking. Let me ask you, in Rhode Island, who is in 
charge of appointing the doctors that do the examining? 

Ms. Chatel. The DDS hires — for the consultative exams? 

Chairman Bunking. For the initial exams. In other words, who 
makes the determination which medical doctor will be an SSA ex- 
amination doctor? 

Ms. Chatel. I think you are talking about consultative exams 
and that would be with the Disability Determination Services, the 
State. 

Chairman Bunking. The State? 

Ms. Chatel. Yes. What doctors we ask for depends on the person 
applying. We ask, if you are applying for disability, how many doc- 
tors do you have, what hospitals have you gone to within the last 
year, and we ask for medical evidence from all of those doctors. If 
there is not enough information or a person does not have a doctor 
or there is some discrepancy in the case, then the DDS can order 
a consultative exam and that is with doctors that they have con- 
tracted out with. 

Chairman BUNNING. Who makes that determination? 

Ms. Chatel. The DDS examiner, usually. 

Chairman BUNNiNG. In other words, I am trying to get to the 
politics of this. 
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Ms. Chatel. Whether a consultative exam is necessary, you 
mean, or 

Chairman Running. No, whether the doctor is a political ap- 
pointee or whether he is not. 

Ms. Chatel. A political appointee? I am not sure I follow you. 
I am sorry. 

Chairman Running. In other words, if I have a friend of the Gov- 
ernor who happens to be someone that I would like to do the con- 
sultative exams, could he be appointed to SSA to do the exams for 
the local office? 

Ms. Chatel. I have to say that the DDS, at least in Rhode Is- 
land, because this is what I know about, has a very difficult time 
getting doctors to do the consultative exams because they do not 
pay them that much. I am not sure. I am sure that could happen. 

Chairman Running. My staff just said the next panel might be 
able to help me out on that, so we will go on with some other ques- 
tions. 

The way I understand it, the public does not currently deal di- 
rectly witn the DDS examiners who actually deny their disability 
applications, but the new disability claims manager would. Is that 
a correct assumption? 

Ms. Chatel. It is a correct assumption right now. In my office, 
for 2 years now, we have had a little bit of a different situation and 
they ao talk directly to the DDS person. Rut throughout the coun- 
try, that is correct. 

Chairman Running. The new disability claims manager is not 
universally out in the field right now? 

Ms. Chatel. No. 

Chairman Running. No, I did not think so. So what you have is 
different than what I have in Kentucky? 

Ms. Chatel. Absolutely. There are a lot of different pilots going 
on around the country, though. 

Chairman Running. According to the SSA data, roughly 6 out of 
10 people are denied the first time they apply for disability. Is that 
pretty accurate? 

Ms. Chatel. I think so. 

Chairman Running. It is? Is Rhode Island the same way as 
everywhere else? 

Ms. Chatel. Yes, a 40-percent allowance rate. 

Chairman Running. Can you tell us something about the typical 
disability applicant? GAO has said more are vounger and more 
have mental disabilities. Is that your experience: 

Ms. Chatel. I think we have seen a definite increase, and as the 
Commissioner had said, people are getting — all of us are over 40 
now — we are approaching that disability-prone time. There are 
many more mental impairments, more drug and alcohol claimants. 

Chairman Running. So, if a disability daims manager is faced 
with making a decision on a borderline case, do you not think that 
he or she may, out of S3anpathy for the applicant or mavbe to avoid 
having to deal with an angry applicant, allow the claim? 

Ms. Chatel. I do not actually believe — as I said, our claims rep- 
resentatives every day make decisions to deny people. Safety is ab- 
solutely a concern, but it is a concern right now, here and now, be- 
fore they even get into doing that. 
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I think this whole decision about whether we are going to end 
up allowing more cases or denying more cases really hinges on this 
disability methodology, the simplification of it that is part of this 
disability reengineering thing that has not happened yet. We do 
not know how they are going to simplify the disability methodology. 

Right now, when a person is denied, they receive the letter in the 
mail and they come in mad, usually, to see the claims representa- 
tives in my office, who usually does not have a folder, does not 
have any information about what this person’s disability is or why 
it has been denied, and then we can say, well, someone else did 
that. That is not really the best way to deal with it. It is better 
to say, this is 

Chairman Running. It just makes them madder. 

Ms. Chatel. Yes, it just makes them madder. So in this situa- 
tion, you have to weigh it. Is it better to have more information 
and know that a real crazy person is going to come in to see you 
or not? 

I do not think we know the answers to those questions yet. I 
think we have to try it out. But I do believe that, something we 
have been saying for years, we need more safety for our employees, 
whether in the DBS or in our field offices. I think it can work. 

Chairman Running. In questioning the Commissioner, she said 
that the definition of disability was all right. According to your tes- 
timony, you think we should take another look at it. Why is there 
a difference of opinion, or why do you think that we should take 
a look at the definition? 

Ms. Chatel. I think we probably should take another look at it. 
I think the definition in itself is probably fine. The way it has 
evolved over the years, how people have interpreted the definition 
of disability with the court cases and what is going on, what legis- 
lation has been passed, has created this big discrepancy, I think, 
between how the DBS makes the decision and how the Office of 
Hearings and Appeals makes the decision, and we have to get that 
straightened out. 

In straightening that out, if it means changing the disability defi- 
nition or it means just appl3dng the disability definition much more 
strictly 

Chairman RUNNING. How do we do that, unless there is a policy 
from SSA to do it? 

Ms. Chatel. I think that is what they are looking at with the 
process unification, the one book. 

Chairman Running. It does not make any difference what is in 
the book if it is an interpretation of the definition. In Rhode Island, 
we are going to interpret the definition one way. In Kentucky or 
in Ohio, we will interpret the definition another way. 

Ms. Chatel. It has to be overall, right. 

Chairman Running. There has to be some kind of very consist- 
ent interpretation or we are going to have wide discrepancies in 
what is allowed or what is disallowed in Rhode Island and what 
is allowed and disallowed in Kentucky, is that correct? 

Ms. Chatel. Yes. 

Chairman Running. Bo you have some suggestions? 

Ms. Chatel. Of how to change the definition? 
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Chairman BUNNING. Yes. We are looking for reasons and other 
alternatives than just continuing the same definition and having 
one book to work out of, because one book is not going to solve the 
definition problem if it is interpreted differently on the west coast 
than it is on the east coast. 

Ms. Chatel. I do not have a solution, but I am sure you will 
come up with one for us. 

Chairman Running. If you were free to make any improvements 
in the program, what would they be? 

Ms. Chatel. Right now, I would start the action right now. I 
would redeploy more of SSA’s staff to the front lines to make deci- 
sions, accurate decisions, faster. I would work in teams with the 
DDSs. We are so fragmented. We have not been working together. 
We need to get working together to make the decisions quicker. 

I absolutmy would put people — I think what I would do is put 
one person in evep^ one of the 1,300 field offices in the country and 
say, just do continuing disability reviews. I think in doing that, 
they could probably do 15 in 1 week, which would work down the 
1 million backlog in 1 year. I think that is what I would like to 
do. 

Chairman Running. Thank you very much for your testimony. 

Ms. Chatel. Thank you. Can I also say, I was slipped a note 
that the Commissioner asked me to state her regrets because she 
is leaving to catch a plane and she will read everyone’s statements. 
Thank you. 

Chairman RUNNING. That is very nice. Thank you. 

Mr. Christensen, go right ahead. 

Mr, Christensen. In your opinion, what does the public least 
understand about the disability program? As a field manager, what 
is it that you see that the public least understands about the dis- 
ability program? 

Ms. Chatel. I think the totally fra^ented system. I file in your 
office today and then I get a letter and I come in and ask you about 
it and you say, well, someone over there made that decision. The 
word is out there, if you get denied at the initial level, you had bet- 
ter file for a reconsideration. Then you had better file mr a hearing 
because that is your best chance of getting allowed. They think 
that this is just a way of delaying paying them the benefits that 
they are due by paying in their f^CA taxes all those years. They 
think we are doing this on purpose. 

Mr. Christensen. Would you also consider that your biggest 
public relations problem? 

Ms. Chatel. Yes, yes, including once the hearing is held, that 
taking so long to get the disability decision out to them, particu- 
larly if it is an allowance. It makes very little sense to take 9 
months, I think, to write up an allowance decision that who is 
going to complain about it, the person who is getting their check? 
I think that could be cut down quite a bit. 

Mr. Christensen. I would guess the problem you just enumer- 
ated would also be what you consider the biggest problem facing 
the field? 

Ms. Chatel. In disability? 

Mr. Christensen, In disability. 

Ms. Chatel. Yes. 
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Mr. Christensen. I am told your organization has assembled a 
reorganization plan built around a mission and the organization in 
terms of putting people first. What is this reorganization plan all 
about? Maybe you talked about it earlier. 

Ms. Chatel. No. 

Mr. Christensen. Can you just share a little bit about it? 

Ms. Chatel. What it is asking is to put more people on the front 
lines, more people out in all of the field offices, in the DDSs in the 
country, of Social Security; cut down the bureaucracy, cutting down 
headquarters staff; giving more authority to the front-line man- 
agers to deal with and utilize community resources. What we have 
been able to do in my office cuts out 1 month of disability time to 
process a case and an awful lot of it has come from working with 
the medical community right there. 

Mr. Christensen. Did this plan originate out of your office? Is 
this your plan or not? 

Ms. Chatel. The restructuring plan? 

Mr. Christensen. Yes. 

Ms. Chatel. This is a plan that I gave five of my best people 3 
days to write and then we have debated this for — this has been 
going on for about 6 months, but it was debated at a conference 
with delegates from all over the country. No, this is something that 
has taken us a long time to do. 

The other plan, what is happening in my office is something that 
we got together with the DDS and the regional office and said, let 
us do something now. 

Mr. Christensen. What feedback have you received from Com- 
missioner Chater’s office on this? 

Ms. Chatel. On what is happening in my office? 

Mr. Christensen. Yes. 

Ms. Chatel. I think that we are going to be doing something na- 
tionally very soon, like what is happening in my office and the 
other offices. 

Mr. Christensen. So you have been in touch with the Commis- 
sioner’s office, they know exactly what you are doing, they are 
tracking with you, they agree with what you are doing, and they 
are signed off on it? 

Ms. Chatel. Signed off? Well — we are working on it. 

Mr. Christensen. You are working on it? 

Ms. Chatel. I tend to be a little bit more anxious. 

Mr. Christensen. Most of us tend to be a little bit more anxious 
than what has been, in the past, going on. I think that what you 
are doing might be a step in the right direction. I do not want to 
speak for the chairman, but I think that anything to speed up the 
process and more entrepreneurial activities by tne field office to 
speed up this process, I think, would be encouraged. I think if what 
you are doing is a microcosm of what we could be doing nationwide, 
then we are headed in the right direction. I encourage you to keep 
up and do even a better job. 

Ms. Chatel. Thank you. 

Mr. Christensen. Thank you, Mr. Chairman. 

Chairman Running. Thank you. 

Ms. Chatel. Is anyone else sneaking in? 

Chairman Running. No one else has snuck in. 
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I would like to ask the next panel to step forward. They are all 
representatives of the State Disability Determination Services, 
which makes the medical decisions for disability claims under SSA 
supervision. 

Christopher McCaslin, disability examiner with the Office of Dis- 
ability Determinations in Queens, N.Y., will testify on behalf of the 
Public Employees Federation. 

Margaret Barnard from Indianapolis, Ind., will speak on behalf 
of the American Federation of State, County, and Municipal Em- 
ployees. 

Dr. Lyle Yates, a medical consultant in Oakland, Calif., with the 
Disability Evaluation Division, will testify on behalf of the Union 
of American Phvsicians and Dentists. 

Linda Langefe, a supervisor with the Disability Determination 
Services in Jackson, Miss., will testify on behalf of the National As- 
sociation of Disability Examiners. 

Jerry Thomas, director of the Disability Adjudication Section in 
Decatur, Ga., will speak on behalf of the National Council of Dis- 
ability Determination Directors. 

As the front-line employees of the Disability Insurance ProCTam, 
you have a very important first-hand experience in deciding >raeth- 
er a person is disabled enough to qualify for disability benefits. You 
have done a tremendous job dealing with the backlogs this past 
year and deserve recognition. We understand that you did not 
write the rules; you simply carry them out. However, you, better 
than anyone, know the weaknesses and flaws in the system. 

I am particularly interested in what each of you has to say about 
the SSA redesign plan. I am confident that your expertise will be 
very helpful to this subcommittee. 

We welcome each of you. Mr. McCaslin, you may start us out. 

STATEMENT OF CHRISTOPHER McCASLIN, DISABILITY 

EXAMINER, OFFICE OF DISABILITY DETERMINATIONS, 

PUBLIC EMPLOYEES FEDERATION OF NEW YORK, QUEENS, 

N.Y. 

Mr. McCaslin. Thank you, Mr. Chairman. I am a disability ex- 
aminer and a member of the Public Employees Federation of New 
York. Today, I am speaking on behalf of my coworkers throughout 
New York State. Last year, I, like my colleagues, completed over 
800 individual determinations for applicants under the Social Secu- 
rity and SSDI programs. 

I began this challenging job in 1981. At that time, the very first 
subject I received training on was Congress’ statutory definition of 
disability, that is, the inability to engage in any SGA, substantial 
gainful activity, due to a medically determinable mental or physical 
impairment which can be expected to last 12 months or result in 
death. I quickly learned that this standard was not designed to 
make everyone happy but rather to provide vital benefits for our 
truly disabled citizens. 

We believe that the American people have a sense of concern and 
desire to help those who are truly disabled, while at the same time 
expecting government to administer the program fairly, to protect 
it against fraud and abuse, and to maintain its fiscal integrity. 
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Something has gone very wrong. While the Social Security Ad- 
ministration continues to tell the State Disability Determination 
Services that they have over 97 percent decisional accuracy, admin- 
istrative law judges are reversing over 70 percent of DDS decisions 
which are appealed. If Congress wants a continuing explosion in 
disability entitlements, then let us operate with the same apparent 
latitude that the hearings level has. This enormous discrepancy in 
decisional outcomes must be addressed now. 

Fourteen months ago, the Social Security Administration an- 
nounced an elaborate redesign of the disability program. It com- 
pletely failed to address one of the most critical current problems 
in the disability program, the lack of a credible continuing disabil- 
ity review process. Congress needs to direct targeted funding to 
complete CDRs, especially where medical improvement is expected. 

Recently, I approved a fracture case in which full healing did not 
occur within 12 months. The claimant needed crutches and met the 
disability requirements. Based on the realities of the past few 
years, it is unlikely that this case will ever be reviewed, despite a 
high likelihood of the individual’s eventual recovery. 

Having a fair CDR process makes fiscal sense and will help to 
restore the public’s faith in the program’s integrity. We believe that 
SSA’s disability redesign contains provisions that run a high risk 
of increasing fraud and abuse. Specifically, it eliminates the cur- 
rent statutory requirement for an M.D. or psycholomst cosignature 
and review of the case. It also proposes to nave a single 
decisionmaker responsible for both medical assessment and direct 
payment authorization. 

The disability redesign proposes to drastically increase the reli- 
ance on third party representatives as a vehicle to gather medical 
and psychiatric information, yet SSA has acknowledged that it has 
no real authority nor the ability to ensure our citizens’ privacy 
rights. 

The disability redesign also dilutes the medical basis of the pro- 
gram. The disability redesign proposes to eliminate the equals al- 
lowance. Without the equals criteria, which allows adjudication of 
new and poorly understood medical claims, we would have had no 
mechanism to allow claims for conditions such as AIDS and chronic 
fatigue syndrome when they first emerged. 

No matter how many task teams, core teams, blue ribbon panels 
are convened, the job of determining who is truly disabled under 
a program with standards will never be an easy one. We at the 
front lines know that decisionmaking requires careful analysis of 
medical and vocational issues in conjunction with statutory guide- 
lines. 

SSA’s disability redesign talks about customer service. The re- 
ality is that when we deny a claim, that customer is unhappy. But 
we serve two customers, the applicants and the taxpayers. Every 
bureaucracy can be improved, and we are no exception. 

One area we would like to change is the difficulty we face in 
evaluating treatable cancer cases. Our experience has been that in- 
dividuals undergoing long-term chemotherapy and its disabling 
side effects are often durationally denied. We should consider 
granting time-limited benefits in this and other appropriate cases. 
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The DDS Federal-State partnership must and can be strength- 
ened. Despite burgeoning caseloads, the DDSs have continued to be 
productive. 

I am pleased to submit today our specific written proposals, 
which address in detail the issues I have only touched on toda^. 
After 14 months of a continuing struggle to have front-line disabil- 
ity examiners’ voices heard by the Social Security Administration, 
I thank you, Mr. Chairman, for mvin^ us this opportunity to speak 
about these critical issues in sucn an important forum. 

[The prepared statement and attachments follow:] 
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Christopher McCaslin 
Disability Examiner 

Public Employees Federation of New York 


Thank you, Mr. Chairman. 

I am a Disability Examiner and a member of the Public Employees Federation 
of New York. Today, I am speaking on behalf of my coworkers throughout 
New York State. 

Last year, I, like my colleagues, completed over 800 individual 
determinations for applicants under the Social Security and SSDI programs. 

I began this challenging job in 1981. At that time the very first subject I 
received training on was Congress’ statutory definition of Disability: 

^‘The inability to engage in any substantial, gainful activity due to a 
medically determinable mental or physical impairment which can be 
expected to last 12 months or result in death.^ 


I quickly learned that this standard was not designed to make everyone 
happy, but rather to provide vital benefits for our truly disabled citizens. We 
believe that the American people have a sense of concern and desire to help 
those who are truly disabled, while at the same time expecting government to 
administer the program fairly, to protect it against fraud and abuse, and to 
maintain its fiscal integrity. 

Something has gone very wrong! While the Social Security Administration 
continues to tell the State Disability Determinations Services that they have 
97% decisional accuracy. Administrative Law Judges are reversing over 70% 
of DDS decisions which are appealed. 

If Congress wants a continuing explosion in Disability entitlements , then let 
us operate with the same apparent latitude that the hearings level has. This 
enormous discrepancy in decisional outcomes must be addressed. 

Fourteen months ago, the Social Security Administration announced an 
elaborate redesign of the Disability program. It completely failed to address 
one of the most critical current problems in the Disability Program— the lack 
of a credible Continuing Disability Review process. Congress needs to direct 
targeted funding to complete CDR’s, especially where medical improvement 
is expected. Recently I approved a leg fi-acture claim in which full healing did 
not occur within 12 months. The claimant needed crutches and met the 
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disability requirements. Based on the realities of the past few years, it is 
unlikely that this case will ever be reviewed, despite a high likelihood of the 
individual’s eventual recovery. Having a fair CDR process makes fiscal sense 
and will help to restore the public’s faith in the program’s integrity. 

We believe that SSA’s Disability Redesign contains some provisions that run 
a high risk of increasing fi-aud and abuse. Specifically, it eliminates the 
current statutory requirement for an MD or Psychologist’s cosignature and 
review of the case. It also proposes to have a single decision maker 
responsible for both medical assessment and direct payment authorization. 

The Disability Redesign drastically increases the reliance on Third Party 
Representatives as a vehicle to gather medical and psychiatric information. 
Yet SSA has acknowledged that it has no real authority nor the ability to 
insure our citizens’ privacy rights. The Disability Redesign also dilutes the 
medical basis of the program. 

The Disability redesign eliminates the “Equals” allowance. Without the 
“equals” criteria, which allows adjudication of new and poorly understood 
medical conditions, we would have had no mechanism to allow claims for 
conditions such as AIDS and Chronic Fatigue Syndrome when they first 
emerged. 

No matter how many task teams, core teams, or blue-ribbon panels are 
convened, the job of determining who is truly disabled under a program with 
standards will never be an easy one. We at the fi-ontlines know that decision 
making requires careful analysis of medical and vocational issues in 
conjunction with statutory guidelines. SSA’s Disability redesign talks about 
“Customer Service.” The reality is that when we deny a claim, that customer 
is unhappy. But we serve two “customers”~the applicants and the 
taxpayers. 

Every bureaucracy can be improved and we are no exception. One area we 
would like to change is the difficulty we face in evaluating treatable cancer 
cases. Our experience has been that individuals undergoing chemotherapy and 
its disabling side-effects are often durationally denied. We should consider 
granting time limited benefits in such cases. 

I am pleased to submit today our specific written proposals which address in 
detail the issues I have only touched on today. 

After 14 months of a continuing struggle to have fi'ont-line Disability 
Examiners’ voices heard by the Social Security Administration, I thank you, 
Mr. Chairman, for giving us this opportunity to speak about these critic^ 
issues in such an important forum. 
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Chairman BUNNING. Thank you very much. 

Ms. Barnard. 

STATEMENT OF MARGARET BARNARD, ADJUDICATOR III, 

DISABILITY DETERMINATION OFFICE, INDIANAPOLIS, IND., 

ON BEHALF OF THE AMERICAN FEDERATION OF STATE, 

COUNTY, AND MUNICIPAL EMPLOYEES, AFL-CIO, LOCAL 3728 

Ms. Barnard. Mr. Chairman, members of the subcommittee, 
good morning. My name is Margaret Barnard. I am a member of 
AFSCME, the American Federation of State, County, and Munici- 
pal Employees. I am a disability claims adjudicator in the Indiana 
Disability Determination Services, and I am the AFSCME rep- 
resentative to the Social Securitv Administration’s internal advi- 
sory committee for the process reaesign. 

I appreciate the opportunity to be here today to share with you 
some of my concerns and the concerns of other AFSCME members 
regarding the processing of Social Security disability insurance 
claims and supplemental security income claims as it relates to 
process redesign. 

There are, indeed, a large number of claims currently being adju- 
dicated in the State agencies. However, it is not the backlog that 
should be the primary focus because the problem of backlog will 
not be resolved until other issues are addressed. The primary focus 
should be on the quality of the determination, no matter at what 
level, as well as the preservation of program integrity. 

The final determination of decision at the initial or reconsider- 
ation levels is a result of a team effort. The adjudicator or claims 
examiner has the primary responsibility for the claim. However, it 
is only with the combined effort of the adjudicator, support staff, 
vocational specialist, as well as in-house medical and psychological 
staffs that the program integrity can be maintained. 

This proCTam is very intricate and complex. It can take up to 2 
years for the adjudicators to be proficient in all aspects of the pro- 
gram. That proficiency is enhanced by the resources provided by 
these coworkers. It is with their input and cooperation that com- 
plex issues are resolved. 

One of the proposals under consideration by the Social Security 
Administration would limit or curtail input from medical or psycho- 
logical staff. I would emphasize that adjudicators are not physi- 
cians or psychologists. The medical and psychological staff cur- 
rently provide input and review throughout the initial and recon- 
sideration case processing, as well as reviewing and signing off on 
completed claims. Their input is very critical to ensure a final prod- 
uct which is the claim which is programmatically correct. 

Another proposal in redesign of the disability process would cre- 
ate a position that would combine the roles of the disability adju- 
dicator, a State position, and the claims representative of the Social 
Security Administration. Currently, the Social Security field office 
staff take the initial and reconsideration applications and clarify 
the technical issues, such as quarters of coverage, earnings records, 
and income and resources. The adjudicators in the State agency are 
responsible for the medical portion of the claim. 

The Social Security Administration is proposing to combine these 
two functions into one. As a 12-year veteran on this job, it is hard 
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to envision that this model will work. With current caseloads at all- 
time highs and expected to rise, it is impossible to envision that 
both functions could be performed by one person with accuracy and 
speed. This proposal also envisions reduced levels of staffing across 
the board. 

While there are also other proposals that would streamline the 
process along the way, the processing and completion of a claim 
can be difficult to assess and remilate and rarelv falls into a set 
model. The redesign proposals which I have read are anticipating 
significantly improved cooperation from the claimants or their rep- 
resentatives, the physicians, the medical community, community 
resources, educators, and mental health service providers, as well 
as an array of Social Security components. Improved technology 
and staff training are also planned. 

While this all reads very well on paper, it is hard to believe that 
eveiyone will be fully funaed, everyone will be reeducated, and that 
all the players will be in their places to pull it off. 

The concept of process redesign was presented to the staff at the 
State agencies in April 1994. From that time, many of the line staff 
in the State agencies have expressed concern for the lack of our 
participation in the creation of this redesign process, let alone in 
the potential implementation. 

AFSCME and other State union representatives have tried for 
months to get represented in this process. I cannot imagine any 
State employee, adjudicator, staff, or physician/psychologist who 
would deny that this program needs some work. But to fail to in- 
clude a proportional representation of front-line workers from the 
State agency early on is beyond comprehension. 

We are told that our comments are valued and solicited, but 
without spokespersons to reinforce and represent them, few adju- 
dicators take the time to read the massive volumes that come 
across our desk. This has been especially true in light of the con- 
stant push to increase production and reduce current levels of 
pending claims. 

I again want to thank you for the invitation to present this testi- 
mony to the subcommittee. I realize the proCTam is complex and 
costly, but it is because it is so complex and costly that revision 
should include front-line workers. 

[The prepared statement follows:] 
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Statement of Margaret Barnard 
Member of AFSCME Local 3728, Council 62 
Indianapolis, Indiana 
before the 

Ways and Means Subcommittee on Social Security 
U.S. House of Representatives 
on the 

Social Security Disability Insurance Program 
May 23, 1995 


Mr. Chairman and members of the Subcommittee, I am Margaret Barnard, a 
member of the American Federation of State, County and Municipal Employees 
(AFSCME). AFSCME represents more than 1.3 million members nationwide. I work in 
Ae Indiana Disability Determination Service (DDS) and I serve as a member of the Social 
Security Administration’s (SSA) Internal Advisory Committee for the Social Security 
Disability Process Redesign as the AFSCME representative. I also participated in the SSA 
Task Team to study the Continuing Role of the Appeals Council. 

For the past twelve years I have worked as a Disability Claims Adjudicator in the 
Indiana DDS. My current caseload includes initial', reconsideration, childhood and 
continuing disability review claims. 

The issue of backlog of cases is one that is of great concern to all of us who 
process claims. There has been a lot of publicity regarding the apparent slow processing 
of claims. At the same time there has been a significant increase in the number of claims 
filed. Both situations have caused great concern among those of us who attempt to keep 
up with our workloads. It is apparent that the blame for the delays in processing has 
been put on the adjudicators and other state s^ency front-line staff. 

The disability claims adjudicators are the firont line workers who have the contact 
with the largest number of stakeholders; claimants and services providers including 
hospitals, physicians and educational fiicilities. We have the contact with the claimant for 
clarification of such issues as treatment, dates of treatment, medication, sources of 
treatment and the specific nature of the impairment We explain to the family and other 
concerned parties such issues as ^y additional exams may be needed, why information 
is needed regarding functioning in relation to substance abuse, and depression or 
residuals from a stroke. 

While we are responsible for keeping the claimant as informed as possible, 
problems arise when the claimant sometimes does not accept responsibility for keeping 
adjudicators informed of their location. This adds to claim processing time because the 
claimant must be tracked down. The following is an example which demonstrates many 
of the frustrations we must deal with and ^^ch also demonstrates reasons for delayed 
processing time resulting in backlogs. A claimant was denied at the initial level, 45 days 
after application. The decision was sent to the original filing address by the SSA Field 
Office that releases decisions. The claimant had moved but did not inform SSA. Several 
months later the claimant went to die local SSA office in a new city and state to inquire 
about his claim. He was informed of the denial and he filed for reconsideration. This 
request was sent to the state agency in the state to which he had moved. By die time the 
adjudicator in the new state received the claim, the claimant had returned to the city 
where he had filed die initial claim. The claim was transferred back to the original state 
agency. The adjudicator in die original state agency tried to reach the claimant by 
phone. Three to four weeks and five addresses later, contact was made with the 
claimant. By this time the claimant was complaining that the reconsideration process was 
taking too long. He was told that several consultative exams would be needed and that 
it was critical that he inform the adjudicator of any address change. The claimant 
indicated that he would cooperate. Subsequendy, the claimant added two new 
impairments to support his claim for disability. The adjudication of the second claim 
took five and one-half months fi-om the time it was sent to the adjudicator until the claim 
was completed. The total time die reconsideration was pending was more than a year. 
While this situation may seem exaggerated, such cases occur witii some regularity and 
are very costly in terms of time and resources. 

I would like to emphasize that we do not process the medical eligibility 
determination by ourselves. We also rely upon other state DDS staff who assist us in the 
decision-making process. We rely upon support staff to assist us with our adjudicatory 
functions, and the medical and psychological consultants to provide the medical expertise 
necessary to process a claim. 
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We are the ones perform the function of explaining to attending physicians 
why it is truly cost effective to send records covering the potential condition rather than 
to contract for an exam when die information is already available. We also explain why 
20-year-old medical records are important in the claim of a 42-year-old person with 
developmental disabilities who is filing on the Social Security number of a retired or 
deceased parent. We are the ones \»4io must convince die treating source that records 
covering substance abuse can be helpful in denial as well as allowance of the patient’s 
claim. 


We commend the Social Security Administration for attempting to address the 
problems in the current system through the Disability Process Redesign. However, there 
are some changes proposed in the Disability Process Redesign \%4iich address the issue 
of backlog that cause us great concern. While the concept of a single decision-maker 
may sound appealing, it will destroy the integrity of the program. The concept is based 
on the premise that adjudicators can be trained to make the same decisions as a medical 
or psychological consultant One proposal for testing this concept requires three hours 
of training for adjudicators to perform the function of a psychological consultant, who 
has a Ph.D. or is a practicing psychiatrist. It is obvious why such a proposal would 
eliminate the medical basis for Usability determination. Such a foolhardy proposal does 
not even warrant testing as part of the redesign implementation.. We support die current 
requirement that a medical or psychological consultant sign-off on claims. 

In addition to the issues of backlog and delays, there is also the issue of the right 
decision being made the first time. In early SSA communications as well as several Task 
Team reports, the clear inference has been that the decisions from the state agencies are 
suspect because many of these decisions are overturned by Administrative Law Judges. 
I would like to highlight the cause of tiiis problem for the Committee because the 
perception that the state agencies are not making the right decision at the early 
adjudicatory level is ubiquitous. The reason for the high reversal rate is due to different 
methodologies applied at the state level and at the appeal level. Application of different 
methodologies accounts for the large number of reversals at the appeal level. 

The court decision in the Bryan Zebley claim has seriously affected caseloads in 
state agencies, and subsequentiy resulted in backlog. Zebley broadened the parameters 
of eligibility for childhood disability claims. The readjudication of hundreds of 
thousands of claims that fall within tfie class as well as adjudication under new program 
rules have had enormous impact not only bn die Social Security Disability Programs but 
also on several other systems. Educators ixdio spend years working with children trying 
to surmount learning disabilities feel undermined by further labeling of the students as 
disabled. We spend a lot of time dealing widi the irate families and administrators who 
feel that such labels will inhibit the student from attaining their full potential and 
interfere with their success in the workforce as an adult. The same is true for many 
educators and physicians who are dealing with issues of Attention Deficit-Hyperactivity 
Disorder. Many teachers are convinced that the child and their family can learn to deal 
with the problems and gain control of the behavioral problems. Both teachers and 
administrators express concern over tiie time and resources required to complete 
repeated requests for reports regarding classroom functioning or current records. This 
is especially true when Ae child is not receiving any special educational services. 

Obtaining records from hospitals, physicians, schools, employers and mental 
healA facilities takes up a good portion of Ae workday. Hospitals are overwhelmed by 
the volume and extent of requests, especially in large cities which have significant client 
populations. We find it very fhistrating Aat each entity has different rules and 
expectations. The sources wiAin Ae area/state are usually most easily accessed. Out-of- 
state contacts, which are critical to a claim, cause delays in adjudication. The mobility 
of Ae claimant has also added to Ae processing time. An adjudicator might be 
requesting records from more Aan ten to fifteen sources in multiple states over a period 
of years. We are very aware Aat Ais is a critical portion of Ae job and wiA Ae help 
of support staff we ultimately complete Ae task. The demands of documentation 
frustrate Ae vendors as well. We recommend Ae use of a uniform release form and 
questionnaires to physicians and oAer vendors to improve Ae processing time. 

Another cause of backlog is Ae increase in processing times for consultative 
exams. In many instances Ae consultant does not submit Ae report in Ae proscribed 
time period. In some states, it takes five to six weeks to process Ae paperwork. 
Frequently, Ae consultative exam must be rescheduled because Ae claimant is unable 
to make Ae scheduled appointment. The re-scheduling adds to processing time and 
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results in frustration on the part of the consultant for the cancellation, often at the last 
minute. The process of rescheduling can add another month to die claim processing. 
This problem could be addressed through public education efforts to inform both the 
medical communitjr and the potential recipients of die program requirements. 
Additionally, simpler medical forms and higher reimbursements for consultants would 
alleviate the bacldog in the paperwork. 

Newer testing procedures used by attending physicians add to backlog of pending 
cases. Often these newer tests and procedures are not accepted as documentation for 
the claim because they do not meet program specifications. For example, a computer 
printout of an electrocardiogram is not sufficient evidence for a claim. V^en a physician 
submits a computer printout, the physician must be contacted and required to submit 
the results of the test in a different format Current practitioners become frustrated with 
these requirements. This problem could be resolved by making changes in 
documentation needed to process a claim. 

The current influx of Continuing Disability Reviews has added to the increase of 
backlog. The effect of these claims on the state agencies has yet to be addressed. 

While caseloads have been increasing over the last five years, staff turnover has 
increased in many states. The hi^ turnover rate prevents some state agencies from 
tackling the number of pending cases since it can take up to two years for an adjudicator 
to become proficient in the complexities of the job. It is demoralizing for remaining staff 
to see large numbers of nev^y trained personnel leave after eight or nine months. 
Frequently the high caseload sizes cause the persons to move on to other jobs. 

Some have suggested that an approach to attack the problem could be the long- 
term use of overtime. The disadvanti^e of this approach is that tiiis may result in 
burnout of those employees who must do this work on a regular basis. There can be 
a point of diminishing return in terms of energy available and effects on the personal 
lives of staff members. 

The Disability Process Redesign is of major concern to state employees who 
process the medical portion of the disability claim for the Social Security Administration. 
AFSCME members and otiier unions sou^t involvement with tiie Disability Redesign 
Process as early as the summer of 1994. However, we were not permitted to be part of 
the process in a formal way until Febhiary, 1995. 

Those of us who work on disability claims are concerned about the program 
costs. We are also taxpayers. We have many of the same concerns as those expressed 
in the media, in public opinion polls and by Members of Congress. The program has 
gotten out of hand with the level of documentation required for certain claims such as 
substance abuse. 

A major concern of those of us wdlio work in state ^encies on disability claims is 
that we still are underrepresented in the whole redesign process. It is hard to 
understand how the people who are responsible for a significant part of the program 
have had such a limited role in examining ways to create a more efficient, streamlined, 
and cost conscious process. We care deeply about the work we do and about the 
claimants we serve. We want to make the system more responsive to those in need of 
services. However, without addressing all of the issues referred to above, the backlog 
problems will not be solved and the Disability Process Redesign will not achieve the 
desired results. 


Thank you. 
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Chairman Bunning. Thank you very much. 

Dr. Yates. 

STATEMENT OF LYLE N. YATES, M.D., ON BEHALF OF THE 
UNION OF AMERICAN PHYSICIANS AND DENTISTS 

Dr. Yates. Good afternoon, Mr. Chairman and subcommittee 
members. I am Dr. Lyle Yates. I am here representing the Califor- 
nia Union of Physicians and Dentists. I have been a full-time em- 
ployee as a medical consultant at our local branch for the past 5 
years. 

As a veteran of World War II, I had the G.I. Bill of Rights. That 
was the only reason I got to go through medical school, so I am 
very fateful to be here. I am a member of the American Medical 
Association, the California Medical Association, my local county 
medical association. I have been on the Physicians Advisory Com- 
mittee of Blue Cross for the past 9 years. I was terminated from 
that job because of term limits, and I think most of you know what 
term limits are, referring to last month. 

I am president of a 2,700-member Foundation for Health Care 
and president-elect of our coimty medical association. I have been 
serving on the Social Security Task Force for Reengineering in the 
role of the medical consultant. 

There are many points that I would like to stress as to the im- 
portance of maintaining the medical consultant as a mandatory 
part of the initial medical determinations of a claimant applying 
for Social Security benefits. This process consists of reviewing the 
records, determining if there is sufficient evidence on which to 
make a determination, making a diagnosis, and then determining 
the functional capacity of a claimant. 

The new redesign process would allow a nonphysician called a 
disability claims manager to make this determination and use a 
physician as a consultant onlv when they deem necessaiy. The 
Social Security Act, which we nave heard several times and I will 
not repeat, does require, however, that the impairment must result 
from an anatomical, physiolomcal, or psychological abnormality 
which is demonstrated by medically acceptable clinic and labora- 
tory techniques. Medical consultants are uniquely qualified by their 
background, their medical training, and their knowledge of the 
Social Security program to ensure that this medical evidential re- 
quirements by the law is met. 

I would like to restrict my comments to three main points. First, 
the current system. I have touched on the importance of the medi- 
cal consultant. Currently, the medical consultant and the disability 
analyst work as a team. There is a great variation from State to 
State as to the input of the disability analyst on that team. How- 
ever, in all cases, the medical consultant must do some review and 
sign a form if the disability analyst has made some medical conclu- 
sion that he or she agrees with it. 

This dual approach is a set of checks and balances that ensures 
accuracy and uniformity of the decision. To allow a disability ana- 
lyst or the new disability claims managers to make these medical 
jud^ents is an attempt to emulate medical judgment which has 
basically come from our right to practice medicine. 
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One of the goals of the new process set by the Commissioner is 
to have the right decision the first time. This cannot be accom- 
plished, in my opinion, by taking the medical consultant out of the 
initial claim process. The actual time that it takes the medical con- 
sultant to review that chart varies from minutes to hours. Other 
duties of the medical consultants include collection of medical infor- 
mation, calling treating physicians, ordering diagnostic tests in 
which the claimant may have some chance of a risk, such as a 
treadmill test, teaching on a daily basis, and doing some commu- 
nity outreach. 

The second point I would like to make is that of the claimant. 
The claimant is the one that really benefits from this dual ap- 
proach of the analyst and the medical consultant by a more uni- 
form decision. In all jobs, there are those that do not know what 
they do not know. This includes both the disability analyst and the 
medical consultant. This set of checks and balances allows the 
medical expertise of the physician and the program knowledge of 
the disability analyst to be used concurrently, and yet, they then 
lap over to a second input by each at the other field. 

Currently, every claimant receives this benefit in the participa- 
tion of a medical consultant. It would be detrimental to the integ- 
rity of the process if it was to be handled any differently. It would 
be very difficult to explain to a claimant that some claims are re- 
viewed by a doctor for a determination of medical disability and 
others are not. You would only have to explain to those denied. 

My third point, and this has been covered quite well, are the cost 
factors. As I mentioned, the definition of disability will not be 
changed and it is desired to keep the benefit payment ratio, that 
is, the allowance denial ratio, equal. Medical consultants, with 
their background, medical knowledge, knowing the natural course 
of diseases, how injuries heal, are much more apt at den)dng claims 
than someone without this medical expertise. With the new proc- 
ess, the disability claims manager will be meeting face to face with 
the claimant, and in so doing, human nature will make it less sub- 
jective. If a medical consultant denied three additional cases every 
2 years, it would more than pay for their salary. 

I hope I have demonstrated to you from the standpoint of the in- 
te^ty of the Social Security disability program, from the stand- 
point of the claimant, and from the standpoint of cost, keeping a 
physician in the medical decision is both cost effective and appro- 
priate. I feel strongly that the review of a medical record, making 
a diagnosis, determining a functional capacity of an individual is 
within the scope of practice of medicine. 

Thank you very much. 

[The prepared statement follows:] 
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TESTIMONY OF 

LYLE N. YATES, M.D. 

UNION OF AMERICAN 
PHYSICIANS AND DENTISTS 

Good morning Mr. Chairman and subcommittee members. I am Dr. Lyle Yates and I am 
here representing California state employed doctors for the Union of American 
Physicians and Dentists. It is a privilege to be here and be involved in this democratic 
process. I am grateful to be an American. As a veteran of World War II, the GI Bill of 
Rights made it possible for me to go to medical school. I am a member of the American 
Medical Association, the California Medical Association, and my local county medical 
society. I am board certified in general surgery and a fellow of the American College of 
Surgeons. I have been on the Physician’s Advisory Board of California Blue Cross for 
the past nine years, but term limits ended my participation last month. I assume most of 
you are familiar with term limits. I am currently president of a 2300 physician foundation 
for health care and on the State Board for the Statewide Foundation. I am president-elect 
of our 2700 member county medical society. I am serving on the Social Security Re- 
Engineering National Task Force on determining the role of the medical consultant. 

There are many points that I would like to stress as to the importance of maintaining the 
medical consultant as a mandatory part of the initial medical determination of a claimant 
applying for social security disability benefits. This process consists of reviewing the 
records, determining if there is sufficient evidence upon which to make a determination, 
making a diagnosis, and then determining the fiinctional capacity of the claimant. The 
new re-designing process would allow a non-physician called a disability claims manager 
to make this determination and use a physician only when they deemed it necessary. The 
social security act requires that those entitled to disability benefits must have an 
impairment that results from anatomical, physiological or psychological abnormalities 
which are demonstrated by medically acceptable clinical and laboratory techniques. 
Medical consultants are uniquely qualified by their background, medical training, and 
knowledge of the social security program to ensure that these medical evidential 
requirements of the law are met. In the re-design process it is stated that this definition of 
disability will not be changed. 

I would like to restrict my comments to three main points. First, the current system. I 
have touched on the importance of the medical consultant in the medical determination. 
Currently the medical consultant and a disability analyst work as a team. There is great 
variation from state to state as to the extent of input by the disability analyst in the 
medical evaluation. In all cases, however, the medical consultant must do some review of 
the medical evidence and sign a form that if the disability analyst has done some of the 
medical evaluation that they agree with it. This duo approach is a set of checks and 
balances that ensures accuracy and uniformity of the decision. To allow a disability 
analyst or new disability claims manager to make these medical judgments is an attempt 
to emulate the medical consultant’s expertise and experience and literally takes medical 
Judgment from those licensed to practice medicine. One of the goals of the new process, 
set by the commissioner, is to have the “right” decision the first time. This cannot be 
accomplished by taking the medical consultant out of the initial medical evaluation. The 
actual time that it takes the medical consultant to do this work is minutes, ranging from 
perhaps five minutes to an hour. Other duties of the medical consultant include the 
collection of medical information; calls to the treating physician; ordering diagnostic tests 
which may have a chance of risk to the claimant, such as a treadmill test; teaching on a 
daily basis to the non- medical personnel and some community outreach. These are 
important but not as important as the medical review and adjudication of residual 
capacity. 
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This leads to my second point, the claimant. The claimant is really the one that benefits 
from this duo disability analyst/medical consultant approach by a more uniform decision. 
In all jobs there are those who “don’t know what they don’t know.” This includes both 
disability analysts and medical consultants. This approach is a set of checks and balances 
that allows for both the medical expertise of the medical consultant and the program 
knowledge of the disability analyst to be used concurrently and yet overlaps for a second 
input by each. Currently every claimant receives the benefit of the participation of a 
medical consultant in their disability determination. The proposed re-design would 
substitute an unproven process in an attempt to emulate the medical consultant’s 
expertise. This will be detrimental to the integrity of the process and the claimant will not 
get a uniform decision. It would be difficult to defend or explain to the claimant that 
some claims are reviewed by a doctor for a determination of a medical disability and 
others are not. Of course, you would only have to do it to those denied! 

My third point concerns cost factors. As I have mentioned the definition of disability will 
not be changed and it is the desire to keep the benefits payments neutral. That is, to keep 
the allowance/denial ratio the same. According to SSA’s figures and using the fiscal year 
1990 the average lifetime benefit of a claimant allowed was $79,000. Medical 
consultants with their background, medical knowledge of the natural course of diseases, 
and healing of injuries are more apt to deny claims than someone without that medical 
expertise. In the new process the disability claims manger will be meeting face to face 
with the claimant and in so doing, by human nature will be less objective. Disability 
claims managers will also tend toward allowances because the next step in the process is 
directly to the administrative law judge and they will not like to see many of their 
decisions reviewed and overruled. The administrative law judge decisional process is 
also very expensive. If a medical consultant denies three cases every two years it will 
more than pay for their salary. 

I hope I have demonstrated to you that from the standpoint of the integrity of the social 
security disability program, from the standpoint of the claimant, and from the standpoint 
of cost keeping a physician in the medical decision is both cost effective and appropriate. 
I feel strongly that the review of a medical record, making a diagnosis from that review 
and determining the functional capacity of an individual is within the scope of the 
practice of medicine. Medicine can only be practiced by an M.D. Incidentally, the 
American Medical Association and the Union of American Physicians and Dentists, and 
all other medical organizations agree with this position. Medical consultant participation 
in the claim will lead to the right decision the first time. It will ensure a quick and 
streamlined process. Medical consultant involvement is cost effective and will keep the 
program benefit neutral and reduce the risk of fraud. 

Thank you for your time and attention. I would be glad to try to answer any questions if 
you don’t make them too tough. 
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Chairman Bunning. Thank you, Dr. Yates. 

Ms. Langele. 

STATEMENT OF LINDA H. LANGELE, SUPERVISOR, DISABILITY 

DETERMINATION SERVICES, JACKSON, MISS., AND 

PRESIDENT, NATIONAL ASSOCIATION OF DISABILITY 

EXAMINERS 

Ms. Langele. Thank you for inviting NADE, the National Asso- 
ciation of Disability Examiners, to testify today. My name is Linda 
Langele and I am president of NADE. I believe most of the sub- 
committee members are familiar with NADE and the many times 
we have previously testified before this subcommittee. Today, we 
offer our perspective and knowledge for why there are backlogs in 
the DIB and SSI disability programs and wish to comment on how 
the proposed short-term and long-term initiatives might alleviate 
the problem. 

Some DDSs are current in their caseloads, but nationally, there 
are significant backlogs. There are several reasons for these back- 
logs. 

First, there have been a huge number of filings in recent years. 

Second, there has been a massive increase in the disabled child- 
hood claims due to the Zebley court decision in 1990. 

Also, reviews of large numbers of adjudicated claims as a result 
of court decisions in the various districts have caused backlogs. 

The AU decisions reversing DDS decisions have impacted. It is 
obvious to all that the ALJs follow legal methodology, whereas 
DDSs follow medical methodology to assess claimants’ medical sta- 
tus. 

NADE has been citing these differences in adjudication stand- 
ards for years, but without success in getting changes in the pro- 
gram. Unless and until all components, including OHA, use the 
same medical standards, there can never be consistency in the ad- 
judicative levels. 

The fifth thing that has impacted on our backlogs is the SSI out- 
reach programs which were initiated in the late eighties. 

In addition to the backlog in the initial ana reconsideration 
cases, there also exists a backlog of CDR cases. If Confess is seri- 
ous about conducting CDRs, then SSA should revisit the whole 
CDR procedure and revise the medical improvement review stand- 
ard to a baseline medical and/or mental performance level rather 
than the demonstrated medical improvement requirement. Then 
the medical improvement expected and medical improvement pos- 
sible cases should be pulled expeditiously and reviewed. This will 
require a commitment and adequate funding in order to accomplish 
this. 

For more than 1 year, we have been hearing about the disability 
proCTam redesign. Many of the DDSs have been on task teams and 
we have been working on the different aspects of this redesign 
plan. The following are some concerns we have about the proposal 
today. 

Redesign does not substantially address the discrepancies be- 
tween DDS and AU decisions or the influence of the courts. 

The adjudication office process appears to be extremely cum- 
bersome and inefficient. 
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The disability claims manager concept of a single individual han- 
dling both medical and nonmedical aspects of a disability claim, 
even with technical support, seriously underestimates the complex- 
ity of both of these jobs. 

The predecision interview increases process inefficiency and prior 
experience with this concept has not been demonstrated as effec- 
tive. 

There are a number of problems inherent in having claimants se- 
cure their own medical evidence which have been only minimally 
addressed. 

Also included in this written testimonv are some proposals that 
NADE has in order to decrease these backlogs. 

I appreciate the opportunity to be able to testify before you 
today. 

[The prepared statement follows:] 
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TESTIMONY OF LINDA H. LANGELE 
NATIONAL ASSOCIATION OF DISABILITY EXAMINERS 


Chairman Sunning and Members of the Subcommittee; 

Thank you for inviting the National Association of Disability Examiners 
(NADE) to testify today. My name is Linda Langele, President of NADE. I am a 
unit supervisor in the Mississippi DDS. I believe most of the subcommittee 
members are familiar with NADE and the many times we have testified before this 
subcommittee previously. 

We offer our perspective and knowledge for why there are backlogs in the 
DIB and SSI disabihty programs, and wish to comment on how the proposed short 
and long term initiatives might alleviate the problem. 

Some DDS’s are current in their caseloads, but nationally there are significant 
backlogs adversely impacting program performance. There are several reasons for 
these backlogs. 

1 . There have been huge numbers of fillings in recent years. This has 
occurred due to adverse economic conditions, reductions in work 
force, jobs going off shore, etc. Workers file for assistance with 
several programs including SSA disability. Increased claims also 
have come from an aging population who believe they are “disabled” 
due to vague physical or emotional problems. Further claims have come 
due to expanded program criteria such as childhood claims and E>rug 
Addiction and Alcoholism claims. 

2. There has been a massive increase in disabled child (DC) claims due 
to the Zebley Supreme Court decision in 1990. This workload has 
created monumental problems for the DDSs due to more labor 
intensive case development required from school officials and 
teachers, day care workers, and others to complete ADL*s, collect 
school records and purchase more medical an^or psychological 
examinations. 

3. The results of court decisions in various districts have produced 
conflicting interpretations of disability standards. Frequently these 
decisions do not reflect medical understanding but rather legal 
technicalities or social issues. These decisions fiequently require 
reviews of large numbers of adjudicated claims thus producing 
unplanned and unfunded work loads. This problem will persist unless 
and until the Congress passes legislation to create a Social Security 
Court of Appeals which can produce rulings with consistent, 
national interpretation of the legal and medical issues raised 

in the appeals. 

4. OHA/AU decisions reversing DDS decisions have also impacted the 
work loads. It is obvious to all that AUs follow legal methodology 
whereas DDS's follow medical methodology to assess a claimant’s 
medical status. ALJ’s do not apply the same interpretation and 
application of the regulations and medical listings. They follow the 
conflicting district court rulings, as well as placing weight on the 
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claimant's appearance, and statements and arguments of counsel, while 
either not understanding the medical information or ignoring medical 
facts in preference to personal opinions. This more favorable adjudicative 
climate at the ALJ level has exponentially increased their case loads 
because claimants and attorneys do not cooperate fully with the DDS-- 
choosing to wait until the case moves through the process to the hearing 
level In certain instances the passage of time produces a worsening of 
claimant’s condition from what it was at the time of the DDS decision. 

NADE has been citing these differences in adjudication 
standards for years, but without success in getting changes 
in the program. Unless and until all components, including 
OKA, use the same medical standards there can never 
be consistency in the adjudicative levels. The false perception 
will remain that any denial by the DDS examiner which is 
subsequently allowed by the AU was not the "^ri^t decision 
the first time.” As a result of what is happening in the OHA 
progr^^m, the number of AU decisions has increased from 72,200 
in FY 73 to 516,863 in FY 94, and currently there are more 
than 800,00 claims awaiting a decision in OHA. The existing 
ALJ backlogs and excessive processing time are the direct result 
of liberal AU allowances. 

ALJ’s are reported to reverse about 75% of the DDS decisions. 
However, a recent OPIR study ^owed that 59% of the AU 
decisions are not supported by the objective medical evidence. 

This is further reason for all levels of adjudication to use the 
'"one book” approach. The Congress must decide what kind of 
decision it wants. If you want DDS's to adjudicate like AU's 
then we can do that~if SSA permits DDS*s a more liberal 
application of interpertation and examiner discretion. 

SSA’s efforts to reduce AU backlogs by utilizing the short term 
initiative of screening units to locate and allow cases that AU’s 
would be expected to allow has caused confusion and public 
relations problems for the DDS. Cases that are reversed from the 
DDS denial to an allowance by the screening units undermine the 
credibility and consistency of the disability program. 

5 SSI outreach programs, initiated in the late 1980's have contributed 
to the increased backlogs. This outreach effort began mostly with 
the homeless but has grown through the efforts of attorneys, social 
workers, and others to the point of “over-reach”. Now we have drug 
addicts, alcoholics, immigrants and charged or convicted felons whose 
claims are being fed into the system and straining already over-worked 
examiners. Hopefully recently passed H.R. 1214 may restrict some 
of these claims— assuming that the Senate will pass similar legislation. 
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CONTINUING DISABILITY REVIEWS 

In addition to the backlogs in initial and reconsideration cases discussed 
above, there also exist a backlog of Contmuing Disability Review (CDR) cases that 
are awaiting review. The Congress passed legislation in 1980 mandating that SSA 
do 500,000 CDRs annually. However, adequate funding was not provided. Instead 
only about 100,000 cases have been reviewed annually. The DDSs are further 
hampered in reviewing CDR’s due to the Medical Improvement Review Standard 
(MIRS) which requires that there be demonstrable improvement in the claimant’s 
condition. Where the claim was originally allowed by an AU, many times it is 
impossible to show that the condition has improved— thus only a limited number of 
case reviews result in cessation. If the Congress is serious about conducting 
CDR’s then SSA should revisit the whole CDR procedure and revise the Medical 
Improvement Review Standard to a baseline physical and/or mental performance 
level rather than the demonstrated medical improvement requirement. Then, the 
Medical Improvement Expected (MEE) and Medical Improvement Possible (MIP) 
cases should be pulled expeditiously and reviewed. This will require commitment 
and adequate funding to accomplish 

SSA DISABILITY PROGRAM REDESIGN 

For more than a year we have been hearing about the Disability Program 
Redesign or so-called Reengineering. Many in the DOS’s have been on task-groups 
working on specific problems or tasks in the redesign plan. The more we see, the 
less we expect it to make the process more efficient. In fact, we expect the 
allowance rate to skyrocket and uniformity and quality to decline. The redesign 
allowance rate may be the final act that bankrupts the system. The Congress must 
be apprised of this. 

The following are some concerns we have with the proposals to date. 

1 . Re-design doesn’t substantially address the discrepancies between DDS 
and ALJ decisions or the influence of the courts. 

2. The AO process appears to be extremely cumbersome and inefficient. 

3. The DCM concept of a single individual handing both medical and 
non-medical aspects of a disability claim-even with “technical support”- 
seriously underestimates the complexity of both jobs. 

4. The pre-decision interview increases process inefficiency and prior 
experience with this concept has not demonstrated it’s effectiveness. 

5. There are a number of problems inherent in having claimants secure their 
own medical evidence which have only been minimally addressed. 

In summary, we propose 

1 . Congressional actions to restrict the volume of claims, as has been 
proposed by H.R. 1214. 

2. SSA must address the difference in the adjudication standards used by 
OHA vs. the DDS. Put all adjudicative levels on the “one book” concept 
of disability evaluation. 
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3 Congressional action should be taken to establish a Social Security Court 
of Appeals which could bnng significant uniformity to the decision- 
making process 

4 Pi ovide sufficient funding to process the backlog of cases awaiting CDR 
review. 

5. Revisit and revise the Medical Improvement Review Standard, to permit 
cessation of benefits when appropriate. 

6. Proceed cautiously with the redesign process, especially relating to the 
Disability Claim Manager (DCM) and Administrative Officer (AO) 
positions and responsibilities. 

Mr. Chairman, we appreciate the opportunity to state our concerns on this 
important subject. Thank you. 
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Chairman Bunning. Thank you very much. 

Mr. Thomas. 

STATEMENT OF JERRY A. THOMAS, PRESIDENT, NATIONAL 
COUNCIL OF DISABILITY DETERMINATION DIRECTORS 

Mr. Thomas. I appreciate the opportunity to submit testimony on 
behalf of the National Council of Disability Determination Direc- 
tors. 

We share the concern of the subcommittee members about the 
backlogs which persist at the State DDS level and which are at a 
crisis level at the Office of Hearings and Appeals. Because of the 
hard work and dedication of the DDS staffs, most of the DDSs have 
made significant progress in reducing, and in some instances, even 
eliminating these backlogs. 

In a recent survey of DDS directors, the vast majority reported 
that the short-term initiatives initiated by SSA to reduce the back- 
logs had no impact or only a marginal impact on the backlog reduc- 
tion. 

Most of the short-term initiatives proposed by SSA are designed 
to reduce the backlog of claims pending at OHA. However, based 
on what we have seen and heard, very few of us think these initia- 
tives will significantly decrease these pending backlogs. In our 
opinion, the initiative identified as the cornerstone of the entire ef- 
fort will not produce the dramatic reduction in pendings as hoped 
for by the agency. 

As we understand the initiative, SSA will authorize staff attor- 
neys to review pending claims at OHA which have been identified 
as those most likely to be reversed on the record by the administra- 
tive law judges. After the review and a conference with the claim- 
ant’s representative, if necessary, these staff attorneys, as well as 
paralegal staff, will be empowered to issue fully favorable decisions 
and only fully favorable decisions. 

It is further our understanding that these decisions will not be 
subject to any substantive quality review prior to effectuation and 
that SSA projects these staff attorneys will approve for payment 80 
percent of all the cases they review. We feel that any such attempt 
to allow our way out of the workload problem will fail, but only 
after incurring staggering ongoing costs to the trust fund. 

Since the bulk of the decisionmakers that SSA has at its disposal 
are in the DDSs and all DDSs want to assist in reducing the back- 
log at OHA, we suggest to SSA that as an alternative to this initia- 
tive, OHA remand back to the States those pending cases which 
have been identified as most likely to be approved. The DDSs could 
review those claims and approve for payment those claims that are 
appropriate under guidelines issued by SSA. 

For the claims that could not be approved under existing guide- 
lines, if resources permitted, the DDSs could also obtain outstand- 
ing medical reports and provide a rationale for the file to explain 
why an approval was not possible. The unapproved claims could 
then go back to OHA for their action. 

This alternative proposal would make the claims easier to decide 
at OHA and would enable the staff attorneys to carry out their nor- 
mal and very important duties, one of which is decisionwriting. 
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One long-range initiative that impacts on the DDSs most is the 
reengineering effort known as the disability process redesign. Our 
organization has been very supportive of the redesign efforts. 
Although we remain cautiously optimistic that the redesign effort 
will meet most of its objectives, we feel the part of the process 
which is almost universally recognized as the part most broken will 
remain broken after all the redesign activities are completed. 

Those of us inside the system view with amazement and those 
outside the system view with sheer disbelief the phenomena of a 
75-percent reversal rate that disability applicants enjoy when they 
appeal to OHA after their denials at the DDS. Such a high reversal 
rate just does not exist in a rational system. Nothing we have seen 
or heard makes us believe the redesign process will adequately ad- 
dress this dysfunctional part of the process. 

We are very concerned that the redesign process will not change 
the situation we are in now, with the DDSs following the stricter 
interpretation of the law and the regulations as promulgated by the 
agency and OHA following the more liberal interpretation of the 
law and the regulations as enunciated by the courts. 

Our membership feels this body. Confess, should tell the agency 
how it wants the decisions made, should give the agency the tools 
it needs to make the decisions that way, and to insist the agency 
make them the way Congress wants them made. Specifically, Con- 
gress should insist that SSA remedy the conditions that permit a 
reversal rate at OHA of 75 percent of appealed cases. 

With regard to the backlog of cases requiring review to deter- 
mine whether disability benefits should continue, our association 
has little to say other than the fact that we should do whatever is 
required to get current with this caseload and keep it current. To 
do so will require additional funding. The administration should re- 
quest the funds necessary to do this and Congress should appro- 
priate the necessary funds. To do less is a clear disservice to the 
American public. Also, for the agency to be so knowingly in clear 
violation of the law is embarrassing. 

Although it would offer no help in dealing with the current back- 
log, most of our membership favors, in concept, the notion of time- 
limited benefits which, if enacted, could eliminate the problem for 
the future. 

I appreciate the opportunity to testify and would be glad to an- 
swer any questions you may have. Thank you. 

[The prepared statement follows:] 
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TESTIMONY OF 

JERRY A. THOMAS, PRESIDENT 

NATIONAL COUNCIL OF DISABILITY DETERMINATION DIRECTORS 
BEFORE THE 

SUBCOMMITTEE ON SOCIAL SECURITY 
COMMITTEE ON WAYS AND MEANS, 

U.S. HOUSE OF REPRESENTATIVES 

REGARDING SOCIAL SECURITY DISABILITY CLAIMS BACKLOGS 


MAY 23, 1995 


Mr. Chairman and Members of the Subcommittee, I appreciate the opportunity to 
submit testimony on behalf of the National Council of Disability Determination 
Directors (NCDDD), a voluntary managerial association of the directors and other 
managers of the state Disability Determination Service (DDS) agencies. 

The DDS’ share the concern of the subcommittee members about the backlogs 
which persist at the state DDS level, and which are at a crisis level at the Office of 
Hearings and Appeals. At no time during this decade have all the DDS’ been 
funded or staffed to process all the applications we were projected to receive. 
Because of the hard work and dedication of the DDS staffs, most of the DDS’ have 
made significant progress in reducing or eliminating their backlogs. In a recent 
survey, only six (6) of the forty-three (43) DDS’ responding reported that their 
pending workloads will still be much too high by the end of the current fiscal year, 
although another fourteen (14) reported their pending workloads would be 
somewhat too high. Most often cited reasons for the high pending workloads were 
the requirement to compiy with mandated cumbersome procedures that do not 
contribute to the quality of the decisions, and the lack of sufficient numbers of 
trained staff. The vast majority reported the short term initiatives implemented by 
the Social Security Administration (SSA) had no impact, or only a marginal impact 
on the backlog reduction. We will be working with SSA to determine if we might 
assist in helping those DDS’ with chronic workload problems. 

Most of the short term initiatives proposed by SSA are designed to reduce the 
backlog of claims pending in OHA. However, based on what we have seen and 
heard, very few of us think these initiatives will significantly decrease those 
pending backlogs. Some of the Initiatives, such as the realignment of the materials 
in case folders by the DDS’, and the increased use of technology, should have 
some long term positive impact on the pending workloads, and perhaps even some 
marginal impact in the short term. However, in our opinion, the initiative identified 
as the cornerstone of the entire effort will not produce the dramatic reduction in 
pendings as hoped for by the Agency. As we understand the initiative, SSA will 
promote staff attorneys at OHA and authorize them to review approximately thirty 
percent (30%) of the claims pending at OHA, which have been identified as those 
most likely to be reversed "on the record* by the Administrative Law Judge (ALJ). 

After the review and a conference with the claimant’s representative, if necessary, 
these staff attorneys, as well as paralegal staff, will be empowered to issue fully 
favorable decisions. It is further our understanding that these decisions will not 
be subject to any substantive quality review prior to effectuation, and that SSA 
projects the staff attorneys will approve for payment eighty percent (80%) of all the 
cases they process. This initiative and others have led many In the DDS community 
to believe that the Agency has decided that the only way to get out of this backlog 
crisis at OHA is to *pay their way out.” Any such attempt to "allow our way out* 
of the workload problem will fail but only after incurring staggering ongoing cost 
to the trust fund. 
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Although I certainly do not purport to speak for the AL48, those that I have 
discussed this Initiative with feel this initiative may well slow down their output, 
since these staff attorneys, who will be reviewing and paying claims, will be doing 
so at the expense of their normal duties which Includes writing decisions for the 
ALJs. Also, the AUs will be left with the more difficult claims to hear and decide, 
to which they have no objection, but which will be more time consuming and which 
will necessarily slow down their productivity. Also, once knowledge of this 
procedure Is "on the streets", we feel it will produce a higher appeal rate by 
claimants denied by the DDS, and consequently may well increase rather than 
reduce the backlog at OHA. 

The bulk of the decision makers that SSA has at its disposal are In the DOS’, and 
all DDS* want to assist in reducing the backlog at OHA. We are suggesting to SSA 
that as an alternative to this initiative, OHA remand back to the states these 
pending cases that have been identified as most likely to be approved. The DDS* 
could review these claims and where appropriate under the guidelines issued by 
SSA, approve for payment those claims where additional medical evidence was 
submitted, or when there had been a worsening of the condition, or the claimants 
vocational profile had changed since the previous denial. Other circumstances 
could also dictate a favorable decision. For the claims that could not be approved 
under existing guidelines, where resources permitted, the DDS* could also obtain 
outstanding medical reports and provide a rationale for the file that explained why 
an approval was not possible. 

The unapproved claims would then go back to OHA for their action. This 
alternative proposal should make the claims easier to decide at OHA and would 
enable the staff attorneys to carry out their normal and very important duties. Only 
one (1) of the DDS* responding to our survey said they would not be able to assist 
in this effort, and nine (9) said they were not sure. Some of the states that could 
assist would need additional resources. 

The two long range Initiatives that impact on the DDS* most are the reengineering 
effort known as Disability Process Redesign (DPR), and the plan to install a new 
computer system (RDS) in the DDS*. Our organization has been very supportive 
of the redesign efforts. We have furnished members of our staffs to work on the 
redesign plan and on the implementation teams, and have offered our DDS* as pilot 
sites to test out parts of the redesigned process. Although we remain cautiously 
optimistic that the redesign effort will meet most of its objectives, we feel the part 
of the process which is almost universally recognized as the part most "broken" 
will remain "broken" after all the redesign activities are completed. 

Those of us Inside the system view with amazement and those outside the system 
view with sheer disbelief, the phenomena of a seventy-five percent (75%) reversal 
rate that disability applicants enjoy when they appeal to OHA after their denials at 
the DDS. Such a high reversal rate just does not exist in a rational system. 
Nothing we have seen or heard makes us believe the redesigned process will 
adequately address this dysfunctional part of the system. In fact, what we have 
seen and heard leads us to believe the attempts to fix this anomaly will, only at 
best, partially do so, and will actually put the trust fund at greater risk than It is 
now. One of the principles of the redesign is that the right decision will be made 
the first time in the redesigned process. We interpret this to mean that some of the 
claims currently approved by OHA will be approved earlier in the application 
process by the DDS*. This will be accomplished by unifying the presentation of 
SSA policy, and by implementing a comprehensive quality assurance system which 
will supply the DDS* with sufficient feedback on how well the policy is being 
followed. However, since the DDS* will be following the law, the regulations, and 
the rulings as interpreted by the Agency, and OHA will continue to follow the law, 
the regulations, and the rulings as interpreted by the federal Circuit Courts of 
Appeal, and In many instances the federal District Courts, the discrepancy in 
decision making between the DDS* and OHA will continue to exist, since ^A does 
not have the authority or the will to enforce Its policy interpretations at the OHA 
level. 
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We are very concerned that the redesigned process will not change the situation 
we are in now with the DDS’ following the stricter interpretation of the law and the 
regulations as promuigated by the Agency, and OHA following the more liberal 
interpretation of the law and the regulations as enunciated by the courts. Our 
association membership feels this body, Congress, should tell the Agency how it 
wants the decisions made, should give the Agency the tools it needs to make the 
decisions the way Congress wants them made, and to insist the Agency make them 
that way. Specifically, Congress should insist that SSA remedy the conditions that 
permit a reversal rate at OHA of 75% of appealed cases. 

The NCDDD is quite concerned that the success of the redesign rests on a number 
of necessary enablers, one of which is the development and implementation of a 
new and highly sophisticated hardware and software system In all the DOS' and the 
SSA field offices. Although this new system could eventually yield significant 
savings in staff resources, it will be exceedingly difficult and exceedingly 
expensive to deveiop and implement Any loss of commitment by the Agency or 
reduction in funding by this body could well ensure the failure of the redesign 
efforts. 

With regard to the backlog of cases requiring review to determine whether 
disability benefits should continue (CDRs), our association has very little to say 
other than the fact that we should do whatever Is required to get current with this 
caseload and to keep It current To do so wnll require additional funding. The 
Administration should request the funds necessary to do this, and Congress 
should appropriate the necessary funds. To do less is a clear disservice to the 
American Public. Also, for the Agency to be so knowingly in clear violation of the 
law Is embarrassing. Although it would offer no help In dealing with the current 
backlog, most of our membership favors in concept the notion of time limited 
benefits, which if enacted, could eliminate the problem for the future. 

I appreciate the opportunity to testify on behalf of the National Council of Disability 
Determination Directors, and will be glad to attempt to answer any questions you 
might have. Thank you. 
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Chairman BUNNING. Thank you for your testimony. 

There are five of you on this panel and, according to what I have 
heard from your testimony, maybe you are an exception, Mr. 
Thomas, but you think the, short- and long-term redesign program 
that SSA is talking about will not, in your opinion, do anything to 
solve these problems, or if it will, it will just temporarily? That is 
the testimony I get from you. Is that pretty correct? 

Mr. Thomas. The problem of the higher reversal rate at OHA, 
that is correct, it will not address that. 

Chairman Running. You are on the front line making the initial 
determination. As the process continues, even in the redesigned 
process, you are still not going to have the ability to make the ini- 
tial decision without it being overturned later on. 

Mr. McCaslin. That is correct. 

Chairman Bunning. Is that what I am hearing from all of you, 
generally? 

Mr. McCaslin. The most serious problem that I think has been 
brought up repeatedly today is this differential between the ALJ 
decision and the initial decision. That is not effectively addressed 
in the redesign. We are talking the year 2000. 

Chairman Running. That is what I thought. 

Let me ask you. Doctor, and you do not have to answer this, but 
I am interested to know how you became a medical examiner and 
who appointed you and how you got your job. 

Dr. Yates. I applied for the job. About the time that I thought 
I had done all the surgery that I needed to do, why, I applied for 
the job and made 

Chairman Bunning. With SSA? 

Dr. Yates. Yes. 

Chairman Bunning. With the Social Security Administration? 

Dr. Yates. I work for the State disability organization, DDS. 

Chairman Bunning. The State, then, is the one who hired you? 

Dr. Yates. Yes, sir. 

Chairman Bunning. Then that confirms my deepest suspicion 
that it could be a position that is a patronage position. I am not 
saying yours is. 

Dr. Yates. I think I need to clarify, Chairman Bunning. I just 
review charts. I do not examine patients. 

Chairman Running. You review charts? 

Dr. Yates. Yes, I am a medical consultant 

Chairman Bunning. Let me ask vou the question, then, in Cali- 
fornia, who does the medical exams? 

Dr. Yates, A chart is developed, much as has been explained, a 
chart is developed. If there is sufficient medical evidence in that 
chart, it immediately goes through the process. The disability ana- 
lyst looks at it, myself, a consultant, looks at it, and a decision is 
made. If that chart does not have sufficient information, there are 
several ways that we get that information. Sometimes I call the 
treating physician and ask for information that is not reflected in 
the record. Sometimes, if that information is not available or you 
need a specialist, we hire a consultative examiner. I think this is 
the doctor 

Chairman Bunning. That is the one I am interested in. 

Dr. Yates. That is the one you are interested in. 
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Chairman Bunning. That is the one I am finding in Kentucky 
goes to various very good friends of the Governor and other people. 

Dr. Yates. I come from California. The consultants that we get 
for that information can be the consulting physician, can be a spe- 
cialist in that field that may be there, but most of it is done by 
panels of doctors who have agreed to work for these miserable 
wages, namely about $95 for a complete history, physical examina- 
tion, and will send us a report. These are panels of doctors that 
will do that for us. 

Chairman Running. GAO testified that allowances have gone up 
because of the changes in the law regarding mental impairments 
and pain. Can you explain this a little more, any of you? Can you 
explain it a little more and tell us how you believe the adjudication 
of these claims based on mental impairments or pain has changed? 

Mr. McCaslin. The basic change has been a greater influence on 
subjective findings versus objective findings. 

Chairman Running. That would come at the latter stage? 

Mr. McCaslin. It could manifest itself at any point in the proc- 
ess, but it appears that it takes much greater weight at the ALJ 
level. 

Chairman Running. Mr. Jacobs. 

Mr. Jacobs. Ms. Barnard, I acknowledge that we are either 
blessed or cursed by residence in the same city, like most cities, a 
little of both, I guess. 

Chairman Running. The same district. 

Mr. Jacobs. The same district. When did the backlog begin to 
evolve? 

Ms. Barnard. I think we were aware of it in Indiana with the 
Zebley cases, the readjudication of the Zebley cases and the adju- 
dication of childhood claims based on the parameters that we were 
given at that time. We had to change our whole mindset and how 
we dealt with childhood cases. 

Mr. Jacobs. Do you find it a coincidence that the backlog began 
to build up about the time they let 17,000 employees go in the 
eighties? 

Ms. Barnard. No. 

Mr. Jacobs. That is not just a coincidence? 

Ms. Barnard. I do not see any relationship. In our situation, we 
see it as related to that claim. 

Mr. Jacobs. My recollection was that the theory was quite valid, 
that automation would allow diminution in the human staff, but 
the problem, as I recall, was that eve^ time there was a new Com- 
missioner, and they more or less chain-smoked them at that time, 
they would go another place in the river and start to, build the 
automated bridge, so they were always backing up to get a new 
start. Whereas the RIF-ing went off on schedule, the automation 
fell badly behind and that is where the crunch came. 

Ms. Barnard. That may be true at the Federal level, but at the 
State level 

Mr. Jacobs. Does anyone else have an opinion about that? 

Mr. Thomas. I do not see it contributing at the DDS level. 

Mr. Jacobs. It is all history, I g^ess, but the past is prolog, too, 
is it not, and produces backlog. 
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Somebody testified this morning that one of the reasons for the 
reversal rate is that the files themselves gather information along 
the way. I do not quite understand that. Let us say a log falls on 
me — I am.^ut here cutting trees or something — and breaks me in 
half and T am a paraplegic. What evolves from that that you do not 
know at the initial consideration? 

Ms. Barnard. If you were a paraplegic, you would be allowed. 

Mr. Thomas. Mr. Jacobs, I do think that contributes in some 
small way to the reversal rate. However, I think there have been 
very good studies done that have shown that the preponderance of 
the reversals occur because of a different interpretation of the same 
facts. 

Mr. Jacobs. That is what I suspect. For instance, let us say I am 
a little bit luckier and I just pull my back or something like this. 
Is there anybody in the room who has not done that? Is there any- 
thing to be said for preparing your case a little better before you 
apply in the first place, getting your information together? 

Mr. McCaslin. That would be something that would help both 
the claimants and the process entirely. 

Mr. Jacobs. How would you go about that? Those with insuffi- 
cient files need not apply until it becomes sufficient. 

Mr. McCaslin. It is my understanding that under the Social Se- 
curity Act, the claimant has an underlying responsibility to help 
provide evidence, and I think that is something that we can im- 
prove on, especially if we can convince the public that by doing 
that, their outcome might be enhanced. 

Mr. Jacobs. What if we convinced the public that they have to 
do that. Is there a statutory step that might be taken? 

Ms. Barnard. The advocate groups would say that this particu- 
lar claimant may not have the capability to go to— 

Mr. Jacobs. How does that person get the capability over time? 

Ms. Barnard. That is where the advocate might come into play. 

Mr. Jacobs. Is there any resonance in what I am saying here? 
Is that a possibility, that you could make a big difference if you 
just said, do not come down to the office, do not make your claim 
until you round up your doctors and round up your photographs 
and X rays and so on. Why do it halfway at the beginning? 

Mr. Thomas. I think that would be in enforcement. 

Mr. Jacobs. Out in Indianapolis they say, a hint to the 
wisecracker is sufficient, and we might mve that some exercise. 

Ms. Barnard. When I get a claim, I have direct contact, at least 
by the phone, with, I would say, 99 percent my claimants. They 
quickly, because I send them letters for various things, learn my 
number and often keep it for use afterward. So when I am doing 
a predevelopment call, I go through and clarify and say, you need 
to do these things. 

Mr. Jacobs. Good. 

Ms. Barnard. It does not always work, though. 

Mr. Jacobs. I think that maybe there is just a possibility that 
we can write that down. You cannot get into the movie until you 
get a ticket. 

Ms. Langele. Right now, though, Mr. Jacobs, it is important to 
understand that anyone going into the Social Security office can 
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apply for disability for any impairment. For anything they believe 
is disabling, an application must be taken. 

Mr. Jacobs. I am just saying, why allow the filing of an applica- 
tion until there is sufficient accumulation of the evidence required 
to make a determination? 

Ms. Langele. We agree. 

Mr. McCaslin. That would enhance the process dramatically. 

Mr. Jacobs. Why do we not think about that a little bit? Thank 
you. 

Chairman Bunning. Mr. Christensen. 

Mr. Christensen. Thank you. 

Dr. Yates, I want to question you in light of the fact that I would 
not expect you as a medical doctor to come here and to for one mo- 
ment say that the consultants would do a better job or could do the 
job, but there has to be some reasoning on why the redesign proc- 
ess has proposed going to the consultant. 

Is there anybody on this panel that would suggest that there is 
any reason why we should go to this other method? It is kind of 
biased coming from the medical doctor, that we need to protect the 
medical doctor and we need to continue with this diagnosis before 
we go on. Is there anybody who would have any other opinion on 
this or not? 

Mr. Thomas. I may have a contrary opinion. I think there are 
significant numbers of cases that can be adjudicated without medi- 
cal involvement. The key is, as the Doctor said, in knowing where 
the line is and being able to recognize those which are beyond your 
expertise. But I do not think the redesign process has any intention 
of eliminating the physician from participation in the case when it 
is necessary. 

Mr. Christensen. Mr. McCaslin, in your testimony, you said 
that you approved a leg fracture disability claim in which full heal- 
ing did not occur within 12 months. You and I both know that a 
leg fracture will probably heal and will probably be 100 percent, 
maybe not within that 12-month time, but then you go on to say 
that that person will probably never have a CDR, will never have 
a review process, maybe never, or highly unlikely, anyway, and 
that person, if he is gaming the system, could stay on disability 
payments for a long time if not indefinitely. 

As the disability specialist, should we give you more autonomy 
to make the decision? I know you were following the law. They 
were not healed within that 12-month period, so fully, under the 
law, they were eligible for disability payments. Should we change 
the law to give you, who is out there in the field, right there on 
the fighting line, more discretion to make that decision, because 
you know in this case of this leg fracture that that person is not 
going to be disabled for life? 

Mr. McCaslin. I think, to answer that, a step in the right direc- 
tion would be for Congress to consider time-limited benefits in se- 
lected impairment areas. This would be a classic example, where 
the person would be granted benefits with a closeout date. You will 
stop getting the benefits on this date, based on the expectation of 
recovery. 

Right now, the onus is on the administration of the Social Secu- 
rity program to prove that you have gotten better, that you have 
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recovered. That is something that, I think, in mv visits here, is 
under consideration. I think it has merit, it would be something 
new, and it would respond to this scenario. 

Mr. Christensen. Mr. Chairman, I think that this is something 
we ought to look at and go after, because I think there is a lot of 
value to this idea that Mr. McCaslin has brought. I know it is not 
something new that you just discovered but it is something that we 
ought to look into. 

That is all I have, Mr. Chairman. 

Chairman Running. Mr. Payne. 

Mr. Payne. Thank you, Mr. Chairman. 

I was pleased earlier to hear that Dr. Chater and her staff are 
looking into a way to make this process work better. I think this 
has been going on for quite a long time, and I applaud the fact that 
things are happening and about to be done. I think you all are, as 
has already been said, on the front line, and maybe understand 
this as well as anyone in terms of the process and how it might 
be fixed. 

I will just ask this question generally. Do you generally know, 
when you deny someone, that they are very likely, when they go 
to the next process and when they go to the administrative law 
judge, to be found favorably upon? Is that something you are aware 
of? 

Mr. McCaslin. The statistics would bear that out, and so we 
have learned over time that the probability of those that ap- 
peal — 

Mr. Payne. It is not only the probability, but do you know that 
this person likely is going to be successful and this person is not? 
Is it apparent as you go through this process what the likely out- 
come will be 10 months from now or however long it is? 

Mr. McCaslin. There are instances where we ftel if we had some 
greater latitude that that is an appropriate allowance and it really 
should not be going on to the next level. 

Mr. Payne. What is the latitude that you would need? What is 
it specifically that you could be given that would address that need 
at your level? 

Mr. McCaslin. I think that clearer standards within the regula- 
tions regarding establishment of functional capacity, those would 
go to help us in that area. It is not an easy or simple question to 
answer. 

Mr. Payne. Would you say that again? Clearer standards regard- 
ing — 

Mr. McCaslin. Specific regulations on how we view a person's 
functional capacity, despite having a disability. 

Mr. Payne. Does anyone else nave an opinion about that same 
question? 

Mr. Thomas. I would just like to second what he said. When the 
case is at our level, in very few instances do we find that a person’s 
impairments preclude the full range of sedentary work, if they do 
not meet or equal the medical listings. We find a very small per- 
centage of them preclude a full range of sedentary work. However, 
at the OHA level, they will look at the same case and say that a 
complete and full range of sedentary work is precluded in almost 
60 percent of the cases. 
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Mr. Payne. So how do you fix that problem? You are both looking 
at the same criteria and making different judgments, is that cor- 
rect? 

Mr. Thomas. It depends on whether you want to follow the opin- 
ion and advice you get from the medical consultant or whether you 
want to follow the advice from the courts. 

Mr. Payne. It was said earlier today that one of the problems, 
and I think you all have said this, too, is that you really have two 
different standards. You say you are working on medical informa- 
tion and at the next level they work on legal information. But to 
bring this together, to have the single manual that was talked 
about that everybody is singing from the same, not only the same 
hymnal but hopefully the same page, then that is a very positive 
step in the right direction? 

Mr. Thomas. Yes, I think it is a step in the right direction, but 
I would hasten to say that it is not enough. It will not correct the 
problem. I do not see any mechanism in the redesi^ process that 
will limit the administrative law judges’ discretion in following the 
dictates of the court. 

The SSA is faced with a true quandary here. If they allow the 
DDSs to operate under those same guidelines, then they are going 
to increase the number of people that are approved for benefits. We 
are going to allow more, and I do not think the administrative law 
judges are going to allow less, so I think we are going to signifi- 
cantly increase the number of people on the rolls if that occurs. 

Mr. Payne. Are there any other comments about that? 

Ms. Langele. I have adjudicated claims for 15 years and there 
have been instances where my hands are tied and I knew beyond 
a shadow of a doubt that if this claimant could get to the adminis- 
trative law judge level, they would be allowed, and I have gone so 
far as to make sure that they understood the appeals process so 
that they would go on and be justifiably put on the rolls. 

Mr. Payne. But in that instance, many months then transpire 
and much happens in that individual’s life until they can finally 
get that approval. 

Ms. Langele. It takes a long time and I told them to be very 
stoic with the situation and get on to the ALJ level. 

Mr. Payne. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman Bunning. I have a question of Ms. Langele. You 
brought up the fact that you think the disability backlog started 
with the SSI outreach in, what, 1989? 

Ms. Langele. That was in the nineties. It certainly contributed 
to it. I believe during the SSI outreach program, SSA was going out 
and securing applications from many people that we had not tar- 
geted before, the homeless, the drug addicts. We were basically 

Chairman Bunning. Then you would basically say that that is 
the reason that that program has kind of exploded, since the out- 
reach program? 

Ms. Langele. That is part of it. 

Chairman Bunning. I want to thank you all for coming today. 
We appreciate your front-line testimony about what is really hap- 
pening. Thank you. 



131 


We have one more panel for today, if they would step forward, 
Judge Ronald Bernoski, Demos Kuchulis, and James Hill. 

Ronald, if you would begin, I would appreciate it. 

STATEMENT OF RONALD G. BERNOSKI, ADMINISTRATIVE LAW 

JUDGE, OFFICE OF HEARINGS AND APPEALS, SOCIAL 

SECURITY ADMINISTRATION, MILWAUKEE, WIS., AND VICE 

PRESIDENT, ASSOCIATION OF ADMINISTRATIVE LAW 

JUDGES, INC. 

Judge Bernoski. Mr. Chairman, thank you for the opportunity 
of testifying here today. My name is Ron Bernoski. I am an admin- 
istrative law judge with the Social Security Administration, and I 
appear here in my capacity as the vice president of the Association 
of Administrative Law Judges. We represent the judges in the 
Social Security Administration. 

We share the concern of both the Congress and the agency with 
the Social Security case backlog. In fact, in August 1993 we pre- 
sented a position paper to the National Performance Review which 
included suggestions for reform, and many of these are stated in 
our paper. 

We are concerned with the current crash program to address this 
backlog because the agency has the means to know, and has 
known, of this backlog for some time. 

I will comment upon the initiatives of the agency to address the 
backlog. We have concern with the short-term disability project, 
particularly action seven. We believe that this is an attempt to 
“pay dowu’ the backlog. This plan will have an adverse effect on 
both the claimant and the trust fund, which we have described 
more specifically in our paper. 

I would like to focus on the lack of legal sufficiency of action 
seven. It gives the staff attorney a role \^mich infringes upon the 
APA, or Administrative Procedure Act, jurisdiction of the adminis- 
trative law judge. It is clear that once Administrative Procedure 
Act jurisdiction attaches to a claim, that the Commissioner can 
only take one of three actions. At that time, the Commissioner 
must either decide the claim herself, assign it to a commission that 
is within the agency, or assign the case to an administrative law 
judge. 

It is also clear that Administrative Procedure Act jurisdiction 
attaches in Social Security cases with the filing of the request for 
hearing. The reflations further provide that no part of an admin- 
istrative law judge’s duty can be assigned to a nonadministrative 
law judge. 

The proposed reflation in action seven clearly violates this reg- 
ulatory standard \^en it states as follows: “The staff attorney shall 
exercise these functions performed by an administrative law judge 
under section 404.1520 and 1546.” This provision clearly violates 
the existing regulations. 

Since the SSA regulations do not provide any interim jurisdiction 
after the DDS adjudication, this is an improper infringement on 
both the law and the regulations. 

I will also briefly comment on other legal problems with action 
seven. It violates the rotational rule with relationship to assif - 
ment of judges to cases which is required under the Administrative 
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Procedure Act. It violates the ex parte communications rule under 
the Administrative Procedure Act. It was implemented without pro- 
mulgating regulations, and it creates an inconsistency in the han- 
dling of drug and alcohol cases. 

Action seven, Mr. Chairman, is just the opposite of the initiatives 
of the eighties. There, the goal was to deny cases. Here, it is to pay 
claims. This shows the value of the administrative law judge who 
stands as a buffer between the pendulum of political tides. 

I will next comment upon the proposed reorganization of the Of- 
fice of Hearings and Appeals and I will focus on two of our con- 
cerns. 

First, the plan states that it will discourage or preclude case de- 
velopment by the administrative law judge. This creates several 
problems. First, it is contrary to the requirements of a de novo 
hearing. It will also lead to poor hearing records, which will have 
a direct adverse effect upon the trust fund, and the case law clearly 
mandates that the judge complete the record. 

Second, the plan calls for a clarifying and redefining of the Ad- 
ministrative Procedure Act. We suggest that the Administrative 
Procedure Act provides the type of l^al process that the American 
people expect from the government. The rule of law has served well 
in protecting both the claimants and the trust fund. In the eighties, 
our judges stepped forward to protect the claimants, for which they 
were recognized by the American Bar Association. Now, we are 
stepping forward to protect the trust fund. 

The independent decisionmaker, Mr. Chairman, is the corner- 
stone of administrative law. It provides fairness and dimity to the 
process. As this system now begins to change and private sector 
techniques are considered, such as vocations training and condi- 
tional awards, it is even more important to have skilled adminis- 
trative law judges with judicial <hscretion. The basic integrity of 
the system will rely on the credibility of the judges. 

In closing, I wifi say there is no substitute for the protections 
provided to the American people by the Administrative Procedure 
Act. This concludes my statement. 

I would also like to, if I may, just offer into the record a letter 
that was prepared by our president, Mel Cleveland. 

Chairman Running. Without objection. 

[The prepared statement and attachment follow:] 
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TESTIMONY OF RONALD G. BERNOSKl 
ASSOCIATION OF ADMINISTRATIVE LAW JUDGES, INC. 

My name is Ronald G. Bemoski. I am an administrative law judge who for the last fifteen 
years has been assigned to the Office of Hearing and Appeals of the Social Security 
Administration in Milwaukee, Wisconsin. 

I appear before you in my capacity as the Vice President of the Association of 
Administrative Law Judges, Inc., (Association) which is a professional organization having 
the stated purpose of promoting full due process hearings to those individuals seeking 
adjudication of controversies within the Social Security Administration (SSA) and the 
Department of Health and Human Services. 

I SSA DISABILITY BACKLOG 

The Association has a long history of promoting administrative due process for both the 
claimant and the government. The Administrative Law Judge (ALJ) has the legal 
responsibility of “wearing three hats” at each hearing. The Judge must protect the legal 
interests of both the claimant and the government while also providing a full and fair 
hearing for each party. A decision is then issued by the judge which is required to be 
based upon the evidence of record (Sec. 405 of title 42 USC). 

The Association has long shared the concern of Congress and the Agency with the SSA 
disability claims backlog. In August 1993 we prepared a paper for the National 
Performance Review of Vice President Gore which addressed the issues of proposed 
reform of the SSA disability adjudicative system. We recommended that the existing 
problems in the claims system could not be remedied until two events occurred: First, that 
the agency be required to follow a single disability standard at each level of claims 
adjudication; and Second, that control of the hearing process be restored to the judges 
We then made fifteen recommendations, some of which have been or will be 
implemented. Those recommendations not implemented are as follows: 

1 . Passage of the “ Reorganization of the Federal Administrative Judiciary Act” 

(S .486) to accomplish economies of scale, eliminate layers of management, ensure the 
independence of adjudicators from improper agency influence, and streamline the 
personnel structure by replacing it with an efficient system with a lower supervisor-to- 
staff ratio. 

2. Require the agency to adhere to all provisions of the 1984 Social Security 
Disability Reform Act, in particular those requiring uniform standards of adjudication at all 
determination levels. 

3 . Require the agency to discontinue inconsistent policies which impact adversely 
on the hearing process. 

4. Improve the quality of appellate review of ALJ decisions, to provide for 
decisions of precedential value and thus a uniform system of disability law. 

5. Fund and require the agency to perform continuing disability reviews to assure 
that only those who remain eligible continue to receive benefits. 

6 Require vocational rehabilitation in cases where such rehabilitation is likely to 
result in a productive work life for the claimant (e g., those whose condition is expected to 
improve, or who are disabled by vocational factors rather than at “listing” level severity). 

7. Reconcile the provisions of the Americans With Disabilities Act with those of 
the Social Security Disability Act. 

8. Close the evidentiary record after the ALJ hearing. 

9. Streamline the decision writing process by, for example, providing for oral 
decisions from the bench; entry of minute orders; or authorizing judges to order claimant’s 
counsel to prepare a proposed decision in cases where the claim is approved. 
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We suggest that consideration can also be given to reviewing subjects such as the SSA 
treating physician rule, the SSA pain standard, prospective closed periods of disability and 
burden of proof rules. The current backlog in SSA disability claims has been caused by 
many factors which has led to the large increase of disability claims that has 
overwhelmed the processing capacity of the system. The agency has also not permitted 
the disability claims system to develop and evolve into an administrative adjudication 
system which is based upon the full flow of the legal process. The agency has not been 
willing to accept the concept of judicial review and has been extremely reluctant to follow 
the precedent of federal circuit court decisions. The agency has not been active in 
pressing for required changes in the law and has not pursued required reforms through 
either case law or statutory changes. The agency has instead attempted to achieve 
substantive legal change by procedural methods. These procedural methods have been 
attempts to direct the claims process by asserting more control over the decision making 
process. The methods have taken the form of adopting medical vocational rules (grids), 
implementing “negative listings”, implementing hearing office staff reconfiguration, 
adopting the Bellmon review and implementing quality assurance programs. The agency 
has failed to recognize that substantive reform can not be accomplished by procedural 
means and each time the agency has attempted to assert more control over the decision 
making process it has lost control by reason of subsequent court challenges by claimants. 
We believe that the SSA disability claims process should be modeled after state workers 
compensation programs where the systems are permitted to grow and mature with case 
law and statutory changes. 

This suggestion is supported by the recent Proposed Long Range Federal Court Plan 
(March 1995) which included a recommendation that “Congress and the agencies 
concerned should take measures to broaden and strengthen the administrative hearing and 
review process for disputes assigned to agency jurisdiction, and to facilitate mediation and 
resolution of disputes at the agency level” (Recommendation 9 at page 32). We are 
concerned that some elements of the Resigned Plan are again directed at “controlling” the 
decision making process instead of at substantive reform. . 

II SHORT TERM AND LONG TERM INITIATIVES 

A SHORT TERM INITIATIVES; 

The Association has concern with the recent implementation of the Short Term Disability 
Project (STDP) by the Office of Hearings and Appeals (OHA) of the Social Security 
Administration. We have particular concern with Action #7 of this initiative. The project 
is scheduled to last until December 1996. Action #7 removes about 560 trained staff 
attorneys and paralegals from their support function as decision writers for administrative 
law judges and places them in a role of claims adjudicators to pay claims. They will 
assume this responsibility after the claimant has filed the request for hearing and will 
perform this function without administrative taw judge supervision. Only after the claim 
has been paid will the file will be sent to the respective Hearing Office Chief Judge for 
dismissal of the request for hearing. This initiative is being developed simultaneously with 
the SSA Redesign Plan which contains the position of an Adjudication Officer (AO) which 
has functions similar to those performed by the staff attorneys and paralegals under the 
STDP. In addition, both of these projects are assumed to be implemented without hiring 
new personnel and may be resourced from existing OHA staff 

We are of the opinion that the STDP (particularly Action #7) will have an immediate and 
direct adverse effect on both the claimant and the trust fund, which is more particularly 
described as follows. 

a. Adverse impact on the trust fund. 

1 . The initiative only allows for the payment of claims. The project 
can only be a success if a large number of claims are paid. It is an attempt to “pay down” 
the case backlog. We believe the result will be an increase in favorable claims with more 
cases being paid, as compared to the payment rate under the present administrative law 
judge system. This in turn will have an adverse effect on the Medicare fund, on general 
funds from which SSI claims are paid and on Medicaid funds because SSI recipients are 
entitled to Medicaid (the Association has addressed these issues in a letter to the 
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Commissioner). It should be further noted that the staff attorneys and paralegals will not 
receive any additional training before they start to perform this adjudication function. The 
goal of the agency is to pay 200,000 cases by this “fast track method” by December 1996. 
We have been advised that each claim has a value of about $80,000 which may result in a 
long term payout of about 16 billion dollars. 

b. Adverse impact on claimants. 

1 . The initiative will take about 560 trained decision writers from 
the administrative law judges and replace them with about 170 writers, many of whom are 
untrained. This transfer of personnel will result in a reduction of support staff for the 
judges and will cause a backlog in the issuance of final written decisions after the hearing. 
Many of these writers are from the Appeals Council, and we believe that the Appeals 
Council will experience a case backlog from this transfer of personnel functions. The end 
result will be delay for the claimants. 

2. The Reconsideration Denial does not include a notice which 
advises the claimant of the third level of review, in select profile 3 cases, prior to the ALJ 
hearing. We believe that this lack of notice may be construed as a denial of due process of 
law and may become the basis for class action litigation. We are concerned with the 
impact that successful class tiction litigation may have upon an already overloaded 
disability claims system. 

3. We understand that disability claims based upon drug and alcohol 
addiction are included in the select class of cases and are thereby considered to be a 
potential basis for “fiilly favorable” decisions. We further note that drug and alcohol 
cases have been determined to be less than “fully favorable” as a matter of law under the 
recently promulgated regulations which implement the drug and alcohol legislation 
adopted by the 103 rd Congress. We are concerned with this “fast track” payment of drug 
and alcohol claims and with the inconsistent classification of this impairment. 

c. Legal sufficiency of the Plan. 

We have considerable concern with the legality of the plan and we are of the opinion that 
the STDP initiatives do not meet the requirements of legal sufficiency for the following 
reasons: 


1 . The initiative requires that all requests for hearing will be 
dismissed by the respective Hearing Office Chief Judge after the claim has been paid by 
the adjudicator. The cases will not be rotated among all judges in each office. This 
requirement infringes upon the Administrative Procedure Act (APA) which mandates that 
“administrative law judges shall be assigned to cases in rotation so far as practicable” (Sec. 
3105 of title 5 use). 


2. The initiative contemplates that, in a case which has not been 
paid, the staff attorney will stay with the case and will write the decision for the 
administrative law judge after the evidentiary hearing. This requirement infnnges upon the 
APA which prohibits an ex parte communication with the judge by any person who has 
performed an investigative function in the case (Sec. 554 of title 5 USC). In this situation, 
the staff attorney will have investigated the evidence of record in the claim and is thereby 
precluded from having any further communication with the judge in the case. 

3. The draft Hallex for the initiative refers to certain public laws, 
statutes and regulations as the legal basis for its authority. However, these references 
primarily relate to quality control functions and not to adjudication responsibilities which 
are the foundation of this program. This lack of basic legal authority may render the entire 
project ultra vires. 


4. The STDP initiative effects a substantive right or interest of the 
claimant. Because of this fact, a regulation setting forth the elements of the program must 
be promulgated according to the requirements of the APA. This has not been done, and 
this omission may be a fatal defect under the holding of W.C. vs. Heckler. 629 F. Supp. 
791 (W.D. Wash. 1985) which held the Bellmon review process to be unconstitutional 
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because it affected a substantive right of the claimant and it had not been promulgated 
pursuant to regulations adopted under the APA. 

5. The APA (Sec. 556 (b) of title 5 USC) requires that once 
jurisdiction attaches to a Federal Agency and adjudication of the claim is required, only 
the head of the Agency, one or more members of the body which comprise the Agency or 
an ALJ may preside at the hearing. The agency has no authority to appoint a non-ALJ to 
preside at the taking of evidence after jurisdiction attaches under the APA. SSA 
regulations (20 CFR Sec. 404.933 and Sec. 416.1433) clearly set forth the requirements 
for requesting a hearing before an ALJ. This point is also illustrated in 5 CFR Sec. 
930.202, wherein it is stated that an ALJ position means a position in which any portion of 
the duties include those which require the appointment of an ALJ pursuant to Sec. 3 105 of 
title 5 USC, and in 5 CFR Sec. 930.209, wherein it is stated that an agency may not detail 
an employee who is not an ALJ to an ALJ position. There is no SSA regulatory 
procedure for any interim jurisdiction between the DDS Reconsideration review and filing 
the request for hearing. Jurisdiction of the ALJ is thereby clearly triggered by the request 
for hearing. 


d. Recommendations. 

Based upon the above stated reasons, we recommend that the STOP initiatives be 
immediately terminated and that the Commissioner adopt a case backlog reduction 
program which implements one of the following procedures; 

1 . That OHA staff attorneys and paralegals be assigned to work 
under the direct supervision of an administrative law judge. One of the responsibilities of 
the staff attorney or paralegal would be to review the evidence in the case file and make a 
recommendation for a fully favorable “on the record” decision to the judge for the judge’s 
signature This procedure is within the scope of the current regulations and does not 
infringe upon the APA; or, 

2. If the Agency does not believe that the proper adjudication 
standards can be applied at the DDS level, then assign the OHA staff attorneys and 
paralegals to the DDS for their claims adjudication ftinction. This procedure eliminates 
the infringement upon the APA. It places the adjudication prior to the request for hearing 
and creates a system similar to the current Reconsideration process; or, 

3. Provide the current DDS Reconsideration examiners with the 
authority to adjudicate claims with the administrative law judge standard . This system 
can be quickly implemented within the existing law and regulations. 


B. Long Term Initiatives 
1 . Redesign Plan. 

The Redesign Plan has been proposed by the Agency as a comprehensive reform of the 
entire SSA disability system. The Association has concern with several aspects of this 
plan. 

Under the Redesign Plan the Adjudication Officer (AO) is the focal point for all 
prehearing activities and is responsible for most of the prehearing record development 
The Association recommends that a clear line of authority be created between the 
responsibility of the AO and the APA decision making authority of the ALJ. This can best 
be accomplished by not locating the AO within the Office of Hearings and Appeals and 
by having its authority terminate upon the filing of the request for hearing. A request for 
hearing triggers jurisdiction under the APA and thereafter only the Commissioner, one or 
more members of the body which comprise the agency, or one or more ALJs can render a 
decision on the claim (Sec. 556 of title 5 USC). 

The basic Redesign Plan calls for the AO to schedule cases for the ALJ. This provision is 
inconsistent with realities of hearings offices, especially for judges who hear cases not 
only at their hearing offices but also at remote hearing sites. In these offices considerable 
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care must be devoted to creating a travel docket to make the best use of the judge’s time 
and travel budget. It is also inconsistent with the judges’ responsibility to hold a quality 
hearing. A judge must review the case prior to the hearing to assure that it is fully ready 
to be heard and that all appropriate expert witnesses have been obtained to ensure that a 
complete hearing record will be made. The AO Task Team recommended that the AO not 
have any AU hearing scheduling responsibility. We agree with that recommendation. 

The ALJ should also have the authority to return cases to the AO for additional prehearing 
development. It is intended that this authority would be sparingly used but that it is 
necessary to permit the AO to perform its prehearing development responsibility. The 
AO Task Team has recommended that the AU have this return authority. We agree with 
that recommendation. 

The Redesign Plan vests the Appeals Council with a new quality assurance responsibility. 
The new “own motion” preeflfectuation authority by the Appeals Council raises the specter 
of improper interference with the decisional authority of the ALJ. We do not want to 
return to the days of the Bellmon review which resulted in a court finding in the case of 
Association of Administrative Law Judges. Inc, vs. Heckler . 594 F.Supp. 1132 
9d.D.D.C.1984), as follows; 

The evidence, as a whole persuasively demonstrates that the defendants retained an 
unjustifiable preoccupation with allowance rates, to the extent that the ALJs 
could reasonably feel pressure to issue fewer allowance decisions in the name 
of accuracy. 

We recommend that this problem be avoided by reviewing only closed files and that 
records not be retained for individual judges but instead be retained only for certain 
classes of cases or for geographical re^ons to be used only for budget and training 
purposes. 

The Redesign Plan provides for a system of process unification under a single adjudication 
standard. We reference the language of the Redesign Plan which states that “under the 
Administrative Procedure Act, the AU is an independent decisionmaker who must apply 
an agency’s governing statute, regulations and policies, but who is not subject to advance 
direction and control by the agency with respect to the decisional outcome in any 
individual claim” (Plan For A New Disability Claim Process, page 37). We encourage 
the agency to be mindful of the function the Federal courts have in our legal system and 
to remain cognizant of the fact that the decision of the ALJ is subject to possible legal 
review by the courts under the judicial standard. The Proposed Long Range Plan for the 
Federal Courts (March 1995) addressed this isaie by recommending that “Congress 
should enact legislation to —(a) generally prohibit agencies from adopting a policy of non- 
acquiescence to precedent established in a particular federal circuit (Recommendation 1 1 
at page 34). 

2. Reorganization of the Administrative Hearing Function of SSA. 

The Redesign Plan does not contain any recommendations regarding the status of OHA. 
However, the Redesign Team has proposed a plan to restructure OHA. 

The plan contains some positive aspects, which are as follows: 

a. The system will continue to operate under the principles of the APA, as 
it has in the past (but see our concerns about proposed modifications of the APA below).. 

b. The SSA Corps of AUs will be placed under a chief executive officer 
who will report directly to the Commissioner. 

c. The AO will be organizationally separate from the ALJs. 


The plan also has some aspects that raise concern. The Association has not been officially 
contacted by the Agency regarding this proposed reorganization, and we desire to 
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establish a line of communication with the Agency to express our concerns. The problems 
are as follows; 


a. The plan calls for a chief executive officer who reports directly to the 
Commissioner. We beheve that the dud* executive officer should be a chief judge and not 
an associate commissioiier. The a(qx>intment should be for a fixed term with removal only 
for cause. 


b. The plan calls f<Mr SSA to clarify and refine the AP A procedures to fit its 
mass adjudication needs. Tins concqrt is vague and it must be clarified by the agency. 

We assert that the judges in SSA are the experts in mass adjudication and that this system 
probably adjudicates oMwe cases each year than any other judicial system in the world. 

The APA was adopted in 1946 after extenave legislative hearings and debate. The courts 
have subsequmtly reviewed this act in many cases and have continued to affirm the 
protection it provides for the individual chizai. In the case of Richardson vs. Perales. 402 
US 389 (1971), the United States Sufneme Ctnirt was requested to determine if the APA 
rather than the Sodal Security Act governed the processing of SSA claims. The court did 
not directly dedde the issue but instead stated that. 

We need not decide whether the APA has general application to social 
security disability daims, for the social security administrative procedure 
does not vary from that prescribed by the APA. Indeed, the latter is 
modeled upcm the Social Security Act. 

This finding by the court is an encHmous compliment to the Social Security hearing 
system, and establishes that the refixm act for all administrative hearings was modeled 
upon its principles. The basic provisions of the Social Security Act and the APA are 
thereby identical. 

In 1983 the Subcommittee on Oversight of Government Management of the Committee 
on Governmental Afi&irs in the United States Senate conducted a hearing which inquired 
into the role of the administrative law judge in the Title II Social Security Disability 
Insurance Program (S. PRT. 98-1 11). The Committee issued its conclusions on 
September 16, 1983, which provided in part as follows; 

The APA mandates that the AU be an independent, impartial adjudicator 
in the adnurastiative process and in so doing separates the adjudicative and 
prosecutorial functions of an agency The AU is the only impartial, 
indqiendeiit ac^udicator available to the claimant in the administrative 
process, and the only poson who stands between the claimant and the 
whim of agency bias and policy. If the ALJ is subordinated to the role of a 
mere employee, an in^rument and mouthpiece for the SSA, then we will 
have returned to the days when the agency was both prosecutor and judge. 

This brief overview demonstrates that the APA provides a shield for the individual, with 
the rule of law, that protects against the abuses of government. Any attempt to restrict 
the scope of these protections would amount to a stripping away of basic constitutional 
safeguards. We also favor continued revnew of Social Security cases by the Federal 
courts. 

During the initial draftiiig of the Redesign Plan, an outside the parameters comment raised 
a concept for consideration that would replace the AU with a Hearing Officer (Disability 
Process Redeagn, March 1994). The implmientation of this change would be a serious 
mistake and it would deprive the American citizenry of the due process which it expects 
from the American legal systeriL The most important feature of the adjudication process 
of administrative law is the inqiartial factfinder. This protection is guaranteed by the 
constitution and is the cornerstone of due process (see Goldberg vs. Kelly. 397 U. S. 254 
[1970]). The work product of the SSA AUs speaks well for itself In the 1980’s this 
Corps of judges stepped forward and protected the rights of claimants from an 
overreaching government. This effort was recognized by the American Bar Association 
when it awarded a citation to all SSA judges. The citation provided as follows; 
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Be It Resolved, that the American Bar Association hereby commends the 
Social Security Administrative Law Judge Corps for its outstanding efforts 
during the period from 1982-1984 to protect the integrity of administrative 
adjudication within their agency, to preserve the public’s confidence in 
fairness of governmental institutions, and uphold the rule of law. 

If the judges had not been APA protected fectfinders they could not have resisted agency 
pressure and rendered these decisions under the rule of law. The APA protected the 
American people in this particular situation and this system goes to the very essence of 
democracy. 

In recent years the SSA judges have again stepped forward to address the current case 
backlog. They have now increased their average monthly case deposition to over 43 
cases. The judges have also provided many suggestions to improve the claims processing 
system. It is the APA which provides the baric dignity to the administrative law system 
and provides basic protection to the interests of both the claimant and the government. 

The Social Security system is the most revered program in the U S. government and 
effects the lives of all Americans. This program deserves the very best administrative law 
system. There is no substitute for the protections and due process guaranteed by the 
APA. The most efficient method to deliver the protections of the APA is to enact 
legislation which adopts a unified corps of Federal ALJs (S.486). This reform will 
provide for greater efficiency by cross training of judges and taking advantage of the 
economies of scale. The Congressional budget Office has reported that this legislation 
will result in savings of $20 million in 1995, raising to $29 million by 1998. 

c. The plan to restructure the hearing system provides that “The Agency 
will need mechanisms and a regulatory fi^unework that discourages or precludes ALJ 
development activity once “certified” cases are handed to them for adjudication.” The 
plan further provides that “the AU’s simply must accept the cases they receive as matters 

to be decided and not developed ” (Page 3, Jones memorandum of April 28,1995 

[Revised]). This concept is inconsistent with the Redesign Plan which clearly states that 
“The ALJ will retain the authority and ability to develop the record”. The Redesign Plan 
further provides that “The ALJ hearing will be a de novo proceeding in which the ALJ 
considers and weighs the evidence and reaches a new decision. A de novo hearing is 
consistent with the role of an ALJ envisioned under the Administrative Procedure Act 
Under that scheme, the ALJ is an independent decisionmaker who must apply an agency’s 
governing statute, regulations and policies, but who is not subject to advance direction and 
control by the agency with respect to the decisional outcome in any individual claim. 

ALJs are independent triers of fact who paform thdr evidentiary fact-finding function free 
from agency influence” (New Disability Claim Process, page 34). The courts have also 
spoken on this subject. The case of Sears vs. Bowen. 840 F2d 394 (7th Cir. 1988) is 
typical of the holding of many courts. In that case the court stated that “there was no 
dispute that the Secretary has a duty to fully and frirly develop the record.” We believe 
that the ALJ, as the delegatee of the Commissioner in the hearing process, is bound by the 
case law which interprets the responsibility of the Commissioner under the governing 
statutes, and thereby has a duty to fully and fairly develop the record. It is in the interest 
of both the claimant and the government that the AU develops the hearing record, 
because it provides for a fair hearing which protects the interest of both the claimant and 
the government trust fund. The implementation of the new position of the AO may reduce 
the record development burden of the ALJ but it cannot completely free the judge from 
this responsibility We suggest that the ALJ can only be relieved of this responsibility by 
the establishment of an adversary or “presenter” type system which allows each party to 
protect its interest at the hearing. 

d. The plan takes the new position of AO into consideration. We believe 
that there must be a clear line of jurisdiction established between the ALJ and the AO. 

The AO must not have the authority to schedule AU hearings (reasons cited above) and 
the ALJ must have the authority to remand cases to the AO for further development. This 
ALJ remand authority will assist the AO in completing its prehearing development 
responsibility and will strengthen the AO position. 
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e. The plan calls for a future collocating of ALJs in parent agency office 
buildings. This concept does not take into consideration\the different roles and missions 
of the various components within the agency. This concept is also not consistent with the 
long standing SSA policy to maintain a clear line of distinction between SSA and OHA 
functions. Collocation is not consistent with the theory of a separate Corps of ALJs and 
may create the perception of a lack of independence. As the plan acknowledges, 
collocation is undesirable in an APA adjudication environment and could present legal 
problems. 


f The plan provides that “Administrative Services and policies applicable 
to all SSA components would, to the extent not already in place, be made applicable to the 
new ALJ Corps and its headquarters component”. This objective does not give 
consideration to the fact that ALJs have a distinct employee status within the agency. 

ALJs are FLSA exempt employees who conduct APA protected hearings. This unique 
status must be considered when establishing the relationship of the judges with the agency. 

g. If the proposed plan is established, the size of the hearing office will be 
reduced. We believe that the remaining support staff should be placed under the 
supervision of the judge. This structure will be effective because it will place the judge in 
direct control of his or her work product. This “unit system” is best suited for this smaller 
more streamlined agency. 

III. Summary 

The Association shares the concern of both the Congress and the Agency with the large 
backlog of SSA disability claims. As early as 1993 we prepared a paper for the National 
Performance Review which set forth our recommendations. We are concerned with the 
impact that the STOP (particularly Action #7) will have on both the claimants and the 
trust fund. 
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Mdfbrd O. Oeveland, President 
Association of Administrative Law judges, Inc. 

Suite 407, 117 Gemini Qrcle 
Birmingham, Alabama 35209-5861 

May 12, 1995 

Honorable Shirley S. Chater 
Commissioner of Social Security 
926 Alcmeyer Building 
6401 Security Boulevard 

Baltimore, Maryland 21235 (By Fax (410) 966-2830) 

Dear Commissioner Chater; 

This letter constitutes my comment as President of the 
Association of Administrative Law Judges Inc., your ALJs in the 
Office of Hearings and Appeals, on the proposed amendments to 20 
CFR parts 404 and 416, Administrative Review Process, Prehearing 
Proceedings and Decisions by Attorney Advisors, published April 14, 
1995. We are making this comment pursuant to the invitation set 
out in the proposed amendments. We appreciate the opportunity to 
express our concerns about this matter which goes to the heart of 
our work. 

We make this comment, with a feeling of futility and sadness. 
We have the feeling of futility, because for almost a year, this 
Association has tried continuously, by every means available to it, 
to express our Judges' reservations and anxieties about this 
matter. As far as we can tell, these efforts have produced 
absolutely no results. We are sad, because this is tr\ie. 

Our concerns are primarily as follows: 

A. We believe that the proposed procedures are illegal. It 
is our view that once a Request for Hearing is filed, the case must 
be decided by an ALJ who is appointed pursuant to, and proceeds in 
accordance with the Administrative Procedures Act. However, under 
this proposal, cases will be decided after a request for 
hearing is filed, by a staff attorney on his or her own, or on 
recommendation of a paralegal; neither of whom is appointed 
pursuant to or is subject to the provisions the Administrative 
Procedures Act. 

B. We believe that the proposed procedures are impractical 
and won't work. Many of the resources which the staff attorneys 
will use will be taken from the ALJs, and we have seen no concrete 
plan to fully replace these resources. Therefore, whatever gain in 
production of cases is made by the staff attorneys may be lost by 
the ALJs whose resources have been stripped away. 
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C. We believe that since these staff attorneys and paralegals 
will be hired to only PAY cases, and since they are inexperienced 
and will also have the natural tendency to please their employers 
who hired them to PAY cases, many cases will be paid that should 
not be paid. In our view this will result in the improper 
depletion of the following funds: 

1. The Disability Tirust Fund will be depleted by whatever 
amount is required to fund the improperly paid Title II 
disability cases. 

2. The Medicare Fund will also be improperly depleted. Each 
person who is awarded Title ll disability benefits is eligible^ 
for Medicare 24 months after the onset of disability. 
Therefore those who are improperly awarded disability benefits 
will also improperly deplete the Medicare fund. 

3 . General Funds of the United States Treasury will be 
improperly depleted because Title 16 SSI claims are paid from 
general funds. Therefore, each such claim that is paid that 
should not be paid will improperly deplete these funds. 

4. The Medicaid Fund will also be improperly depleted because 
each SSI claimant that is awarded benefits is eligible for 
Medicaid at once. Therefore each SSI claim that is paid which 
should not be paid will improperly deplete the Medicaid Fund. 

In summary, we believe that for the foregoing reasons the 
proposal is illegal, won't work, and will improperly drain large 
sums of money from all of the funds discussed edDOve. I am 
personally convinced that this is true based on my 42 years of 
government service, 25 years of which has been as an SSA ALJ. 
Moreover high officials in OHA and SSA who have discussed the 
matter with us off the record have also expressed grave doubts 
about the proposal. We, and some of them, are firmly of the 
opinion that the resources that are going into this project could 
be better utilized by the ALJs. 

We regret that more time was not allowed for comment. We were 
unable to hear from all our Judges because the proposed regulation 
did not reach many of the field libraries until about two weeks 
before the May 15 deadline. Moreover, I suggest with the greatest 
respect, that since our counsel in this matter, which vitally 
affects our own work, has been ignored, perhaps you would 
reconsider your position and endorse the Heflin Bill, S. 486, which 
would allow us to transfer to a separate corps of ALJs. 

cc: Mr. Fisher With kindest personal regards, I am 

Mr. Skoler Res] 

Judge Rucker A 

Judge Anglada ^ i 

Judge Watkins Mel 


ord O. Cleveland 
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Judge Bernoski. Mr. Chairman, I would just like, if I may, to 
briefly comment. I might be able to shed some light on several 
questions that were raised previously, and I will do it very quickly. 

Chairman Running. We will get to that in questions. 

Judge Bernoski. Thank you. 

Chairman Running. Mr. Kuchulis. 

STATEMENT OF DEMOS A. KUCHULIS, SUPERVISORY 

ATTORNEY, OFFICE OF HEARINGS AND APPEALS, SOCIAL 

SECURITY ADMINISTRATION, PORTLAND, OREG., AND 

PRESIDENT, NATIONAL ASSOCIATION OF SENIOR SOCIAL 

SECURITY ATTORNEYS 

Mr. Kuchulis. Thank you, Mr. Chairman. 

My name is Demos ^chulis. I am a supervisory attorney in 
Portland, Oreg., working for the Office of Hearings and Appeals. I 
have been with the Office of Hearings and Appeals for the last 20 
years, almost, and I represent the National Association of Senior 
Social Security Attorneys, which is a professional management as- 
sociation of approximately 150 supervisory attorneys working for 
the Office of Hearings and Appeals. 

This pro^am has been in effect for approximately 13 years and 
we are subject matter and program experts in processing la^e vol- 
umes of Social Security cases through the hearing process. This in- 
cludes a wide range of developmental action, prehearing, during 
the hearing, and posthearing in order to expedite quality hearing 
decisions. We perform prehearing screening and deciding of cases, 
recommending off-the-record decisions to administrative law 
judges, legal research, and supervise staff attorneys and paralegals 
in all aspects of the legal work required to adjudicate and draft 
Social Security decisions. 

Additionally, we provide OJT, on-the-job training, and mentoring 
of newly hired ALJs. We deal directly with the claimant represent- 
atives and do reviews to determine which cases from the State 
agency should be paid prior to transferring the cases to the hearing 
office. While doing this, we interact extensively with administrative 
law judges, OHA support staff, and OHA's management. 

We are in place and ready, willing, and able to help the Social 
Security Administration keep up with the current initial obliga- 
tions and also to perform continuing disability reviews. However, 
we need your assistance in order to better utilize our expertise. 

There is a crisis facing OHA today in dealing with the devastat- 
ing disability backlog of approximately 540,000 cases pending deci- 
sionmaking, with claimants waiting up to 1 year for a hearing and 
longer for the ALJ decision. Bold and innovative rethinking of the 
entire process is required. A vast number of cases are awaiting con- 
tinuing disability reviews, as you mentioned, Mr. Chairman, and 
when the continuing disability reviews are done by SSA, they will 
represent a large and essentially “new” class of disability cases in 
OHA, since CDRs have been severely curtailed since the 1984 
amendments. 

On the issue of the initial disability applications, we would like 
to state that we support the short-term disability project, which is 
the foundation of the administration’s plan to reduce the existing 
backlog of disability cases, and we will try to make it as successful 
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as possible. Although we think that this is a viable alternative, we 
have a bett^ offer and we have made that available to the admin- 
istration. / 

We also/have offered additional means not inconsistent with this 
program to further reduce the backlog and to better utilize our ex- 
pertise. This consists of an alternative dispute resolution program 
which is modeled after the magistrate in Federal courts. It will im- 
mediately add about 150 magistrates, who are already in place and 
trained, to augment the existing corps of AUs. Since this could be 
a permanent position, after controlling the existing backlog, we will 
then be able to concentrate on continuing disability reviews. 

Congressional authorization of temporary ALJs or hearing offi- 
cers would be an even greater benefit to OHA. Congress has a 
track record of authorizing such programs in the past, such as 
when supplemental security income was implemented during 1974 
and also to hear and decide black lung cases. 

The important fact to remember is that we are here, trained, and 
ready to go. All we need is the congressional and Social Security 
authorization in order to better utilize our skills. 

Regarding the continuing disability reviews, Mr. Chairman, as I 
have previously indicated, there is a huge backlog of continuing 
disability review cases which must now exceed 1 million claimants. 
We have had training in processing continuing disability review 
cases over the years and have provided training to other staff attor- 
neys, paralegals, and new ALJs on how to properly evaluate, de- 
cide, and write decisions on such cases. Many of us have the con- 
centrated experience related to continuing disability reviews which 
were conducted during the early eighties. 

If we were appointed as temporary ALJs or hearing officers, we 
would be able to rapidly move into the productive mode in process- 
ing and adjudicating these cases. There will not be any need to 
substantially expand the existing ALJ corps but rather just a bet- 
ter utilization of existing resources. Such actions will mesh nicely 
with reducing the existing backlog of both initial and CDRs and 
will result in a true control of the existing caseload with no signifi- 
cant increase in personnel. 

Finally, I would like to address the issue of selection of adminis- 
trative law judges, as presently conducted by the Social Security 
Administration by 0PM, the Office of Personnel Management. One 
of the primary deficiencies in the selection of ALJs is that the 0PM 
does not give any significant weight to “agency-specific experience” 
in the processing and adjudicating of Social Security claims. We 
have worked for years in processing all forms of Social Security ap- 
plications at all phases of the hearing process. 

However, the Office of Personnel Management will give pref- 
erence to someone with a totally unrelated legal background in the 
selection process. In other words, someone who has trial experience 
as a public defender or as an unemployment compensation hearing 
officer is given a higher score than an attorney who has extensive 
experience in Social Security law and regulations and who is en- 
gaged in performing all aspects of the adjudication process in order 
to become a supervisory attorney in a hearing office. 
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We have the training, the ability, and, again, are ready, willing, 
and able to carry out the functions of an a^udicator. We are capa- 
ble of being instantly productive without any long training curve. 
As part of the Disability Reform Act of 1984, the Office of Person- 
nel Management was congressionally mandated to consider staff 
attorney experience 

Chairman Running. I am going to interrupt you, because your 
whole statement will be put into the record. 

Mr. Kuchulis. Thank you. 

[The prepared statement follows:] 
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STATEMENT OF DEMOS A. KUCHULIS 
SUPERVISORY ATTORNEY, OFRCE OF HEARINGS AND APPEALS 
PORTLAND, ORE. 

PRESIDENT, NATIONAL ASSOCIATION OF SENIOR SOCIAL SECURITY ATTORNEYS 


I represent the National Association of Senior Social Security Attorneys, a profes- 
sional management association of approximately 150 supervisory attorneys work- 
ing for the Office of Hearings and Appeals (OHA) of the Social Security Adminis- 
tration. This program has been in effect for thirteen years and we are subject matter 
and program experts in processing large volumes of Social Security cases through 
the hearing process. This includes a wide range of developmental actions 
prehearing, during the hearing and post hearing in order to expedite quality hearing 
decisions. We perform prehearing screening and deciding of cases, recommending 
of the record decisions to Administrative Law Judges, legal research and supervise 
staff attorneys and paralegals in all aspects of the legal work required to adjudicate 
and draft Social Security decisions. Additionally, we provide on the job training 
and mentoring of newly hired ALJs. We deal directly with the claimant’s represen- 
tatives and do ROPIR reviews to determine which cases from the state agency 
(DDS) should be paid prior to transferring the cases to the hearing offices. While 
doing this, we interact extensively with Administration Law Judges, OHA’s sup- 
port staff and OHA management. We are in place and ready, willing and able to 
help the Social Security Administration keep up with the current initial applications 
and also to perform continuing disability reviews; however, we need your assis- 
tance in order to better utilize our expertise. 

There is a crisis facing OH A/S S A in dealing with the devastating disability back- 
log of approximately 540,000 cases pending decision with claimants waiting up to 
a year for a hearing and longer for an ALJ decision. Bold and innovative rethinking 
of the entire process is required, A vast number of cases are awaiting Continuing 
Disability Reviews (CDRs) and when the Continuing Disability Reviews are done 
by SSA, they will represent a large and essentially “new” class of disability cases 
in OHA since CDR’s have been severely curtailed since the 1984 DBRA. 

Initial Disability Applications: 

We support the “Short Term Disability Project” which is the foundation of the 
Administration’s pleui to reduce the existing backlog of disability cases and will try 
to make it as successful as possible. However, we also offer additional means not 
inconsistent with this program to further reduce the backlog and to better utilize 
our expertise. This consists of an Alternative Dispute Resolution program which is 
modeled after the magistrate in federal court. It would immediately add about 150 
magistrates, who are already in place and trained, to augment the existing corps of 
ALJs. Since this could be a permanent position, after controlling the existing back- 
log, we would then be able to concentrate on continuing disability reviews. Con- 
gressional authorization of temporary AUs or hearing officers would be of even 
greater benefit to OHA and claimants would be examiners to allow us to hear and 
decide initial applications or continuing reviews in order to gain control of the 
backlog and to better adjudicate ongoing applications. Congress has a track record 
of authorizing such programs in the past, such as when Supplemental Security 
Income was implemented during 1974 and also to hear and decide “Black Lung” 



147 


cases. The important fact to remember is that we are here, trained and ready to 
go — all we need is the Congressional or Social Security authorization in order to 
better utilize our skills. 

Continuing Disability Reviews : 

Previously, I have indicated there is a huge backlog of continuing disability review 
cases which must now exceed a million claimants. We have had training in pro- 
cessing continuing disability review cases over the years and have provided train- 
ing to other staff attorneys, paralegals and new ALJs on how to properly evaluate, 
decide and write decisions on such cases. Many of us have the concentrated experi- 
ence related to continuing disability reviews which were conducted during the 
early 1980’s. If we were q)pointed as temporary ALJs or hearing officers, we 
would be able to rapidly move into a productive mode in processing and adjudicat- 
ing these cases. There would not be any need to substantially expand the existing 
ALJ corps, but rather, just a better utilization of existing resources. Such actions 
would mesh nicely with reducing the existing backlog of both initial and continu- 
ing disability review cases and would result in a true control of the existing case 
load with no significant increase in personnel. 

SELECTION OF ADMINISTRATIVE LAW JUDGES : 

One of the primary deficiencies in the selection of Administrative Law Judges is 
that the Office of Personnel Management does not give any significant weight to 
“agency specific experience” in the processing and adjudicating of Social Security 
claims. We have worked for years in processing all forms of Social Security appli- 
cations at all phases of the hearing process; however, the Office of Personnel Man- 
agement will give preference to someone with a totally unrelated legal background 
in the selection process. In other words, someone who has trial experience as a 
public defender or as an unemployment compensation hearing officers is given a 
higher score than an attorney who has extensive experience in Social Security law 
and regulations and who has engaged in performing all aspects of the adjudication 
process in order to become a supervisory attorney in a hearing office. We have the 
training and ability and again are ready, willing and able to carry out the functions 
of an adjudicator. We are capable of being instantly productive without any long 
training curve. As part of the Disability Reform Act of 1984, the Office of Person- 
nel Management was congressionally mandated to consider staff attorney experi- 
ence as qualifying in order to become an ALJ. However, the Office of Personnel 
Management has never actively implemented this provision of the Disability Re- 
form Act; we are requesting your help in requiring 0PM to give staff attorneys in 
the ALJ selection process significant credit for “agency specific experience”. The 
Social Security Administration is the largest employer of ALJ’s in the federal gov- 
ernment, and it is totally incomprehensible that 0PM has been able to minimize 
the value of Social Security experience over the years. It is a wasteful situation 
which you are capable of rectifying. 
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Chairman Running. Mr. Hill. 

STATEMENT OF JAMES A. HILL, ATTORNEY ADVISOR, OFFICE 

OF HEARINGS AND APPEALS, SOCIAL SECURITY 

ADMINISTRATION, CLEVELAND, OHIO, AND PRESIDENT, 

NATIONAL TREASURY EMPLOYEES UNION, CHAPTER 224 

Mr. Hill. Good afternoon, Mr. Chairman. 

My name is James Hill. I am a staff attorney for the SSA Office 
of Hearings and Appeals and president of the National Treasury 
Employees Union, chapter 224, which represents OHA staff attor- 
neys in 96 hearing offices across the United States. 

I have served on the reenmneering steering committee and am 
presently a member of the redesign advisory committee. I have also 
been a member of the short-term disability team since its inception. 

The short-term disability project is a well-focused program that 
is specifically directed at solving one of the Social Security Admin- 
istration’s most intractable proHems, the disability backlog at both 
the State agency and OHA levels. It is predicated on the more effi- 
cient use of existing assets and is based upon well-tested concepts. 

For example, action number seven conveying limited decisional 
authority upon senior staff attorneys is an extension of the rigor- 
ously tested prehearing conference program and it employs highly 
trained personnel with extensive hearing office experience to per- 
form adjudicatory functions. Such testing and the use of experi- 
enced personnel ensure that the short-term disability project will 
reduce the backlog without increasing program costs. This program 
has already reduced backlogs at the State agency level. A similar 
reduction can be expected at OHA, now that action number seven 
has commenced. 

It is essential that the short-term disability project be provided 
the assets and the time it needs, and most importantly, that it not 
be sacrificed in order to vindicate the decision to proceed with a 
disability process redesign plan. 

The disability process redesign plan is a more broadly focused, 
expensive, long-term plan which does not deal with any of the 
three major problem areas affecting the Social Security disabilitv 
system at this time. Many facets of this proposed redesign are both 
radical and untested, a potentially dangerous combination. No 
major component of the disability process redesign should be imple- 
mented without extensive testing. 

I am also concerned that the effect of the redesign on pr^am 
costs has not been properly considered. For example, the l^cial 
Security Administration claims that the program costs will be unaf- 
fected by the redesign because the statutory definition of disabilitv 
remains unchanged. However, the criteria that adjudicators at all 
levels actually use to determine whether a person is disabled will 
be replaced by new criteria. 

Implementation of major components of the disability process re- 
design should occur only after an extensive and reliable cost-benefit 
analysis has been performed which clearly demonstrates the effi- 
ciency and economy of the change. 

The disability process redesign is a highly integrated plan de- 
pendent upon many enabling factors, including technology up- 
grades, new decisional methodology, organizational changes, exten- 
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sive training, and process and program changes. All of these 
enablers must be present for the plan to be effective. Major compo- 
nents of the disability process redesign should not be implemented 
in a piecemeal fashion without proper enablers. 

While the relative merits of the disability process redesign are 
debatable, premature implementation is certain to result in less 
than satisfactory results. The Social Security Administration must 
exercise great care when it proposes to fundamentally alter a pro- 
gram as vital as the disability program. The disability process rede- 
sign must proceed, if it proceeds at all, with great caution and 
without the undue haste which currently characterizes the present 
implementation effort. 

Mr. Chairman, thank you for providing me the opportunity to 
testify. 

[The prepared statement follows:] 
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TESTIMONY OF JAMES A. HILL 
NATIONAL TREASURY EMPLOYEES UNION 


My neuae is James A. Hill. I euD employed by the Office of 
Hearings and Appeals (OHA) of the Social Security Administration 
(SSA) as an Attorney-Advisor. I am also the President of 
National Treasury Employees Union (NTBU) Chapter 224 which 
represents Attorney-Advisors in 96 Hearing Offices across the 
United States. I served as a member of the Reengineering Social 
Security Steering Committee and am presently a member of the 
Disability Process Redesign Advisory Committee. I also served on 
the original Short Term Disability Project Committee (the Bob 
Green Committee) which formulated the Short Term Disability 
Project and am a member on the committee that oversees the 
implementation of the Project. I wish to thank the Subcommittee 
for inviting me to testify regarding the state of the Social 
Security disability insurance progreun. 

The most serious crises facing the Social Security disaibility 
process today are the unconscionable delays in the hearing 
process at OHA and the continued maintenance on the disability 
rolls of individuals who either are no longer disabled or could 
be reheJsilitated and removed from the rolls. In summary: 

• Congress should consider providing the Social Security 
Administration with clear and explicit instructions 
regarding what it expects from an SSA disability program. 

SSA would then be in a position to create a system 
consistent with the mission established by Congress. The 
Disability Process Redesign should not proceed until 
Congress has clearly enunciated the disability policy for 
the future. 

• The Redesigned Disability Process specifically excludes 
rehabilitation or continuing disability issues from 
consideration, and is not designed to reduce the current 
hearings backlog. 

• Implementation of the Disability Process Redesign should not 
begin until a Commissioner is confirmed by the Senate. 

• The Disability Process Redesign presents a number of radical 
concepts and mechanisms without evaluating their validity in 
terms of practicality and coherence with the current 
situation. 

• The Disability Process Redesign appears to be based on 
conjecture and untested premises. No major portion of the 
Disability Process Redesign should be implemented in a 
piecemeal fashion, and no major portion pf the Disability 
Process Redesign should be implemented without extensive 
testing being conducted. 

• Implementation of major components of the Disability Process 
Redesign should occur only after an extensive, reliable 
Cost-Benefit-Analysis has clearly demonstrated the 
efficiency and economy of the change. 

• The Disability Process Redesign is not designed to work with 
a workload backlog, won’t resolve the backlog crisis, 
diverts valuable assets from dealing with the backlog and 
should not proceed until the long standing, still growing, 
backlog is resolved. 

• Introduction of the Adjudication Officer position should be 
delayed until the infrastructure which the Disability 
Process Redesign itself admits is necessary for efficient 
operation of the Disability Process Redesign is in place. 

• The Short Term Disability Project is a highly focused plan 
designed to achieve specific and attainable goals at the 
lowest possible cost. 

• The most effective and efficient method of reducing the OHA 
disability case backlog is the Short Term Disability 
Project. 
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• Short Term Disability Project Action # 7 will not result in 
an increase in program costs. (Conveying limited decisional 
authority upon Senior Staff Attorneys . ) 

• The Short Term Disability Project is specifically designed 
to substantially reduce current dis 2 Q>ility case backlogs at 
both the state agency level and at the hearings level. 
Implementation of the Disability Process Redesign must not 
be permitted to interfere with the accomplishment of the 
goals of the Short Term Disability Project. 

1. C PS ar es s sligald.j:TO|8ider.|MQoyidinq the Social g eCT jrity 
Administration i^yt_c l eag and e3ff>j.icit insto acti o na 
regarding wfaat it e3g>ecta frcmi the SSA disability program. 
SgA would then, be. j-pn to create a ..syste* . consistent 
with ^ m i s s ipn es^ li shed .by: Congres s. 

Over the past several years the number of people filing 
applications for disability benefits under both the Title XVI 
Supplemental Security Income (SSI) program and the Title II 
Disability Insurance (DI) pro^am has significantly increased. 
There are several factors responsible for the increased number of 
disability applications, not the least of these being the 
Agency* s outreach programs, particularly those involving SSA. 

Many social-economic and demographic factors such as the aging 
work force undoubtably play a significant role in the increase in 
applications. 

"American society has dianged dnonaticaPy since the DI program began in the 19S0’s. 

This is reflected in an increased demand for SSA*s services, dnmgea in the rharacrp-rigtifR 
of claimants seekmg benefits, and new oonqileadties in dahn-related workloads and 
processes.” ' 

While SSA recognizes that the society that it serves has changed significantly since the 
disability process was first created in the niid-19S0*s, it has not re-examined the basic 
tenets, purposes, and missions of the disability program. Given the undeniable extent of 
the changes in American society, it is ^ropiiate that the whole vista of the disability 
program, not simply the mechanisms by wh^ it is operated, be re-examined. A 
fundamental que^on must be posed and then answered. What is the proper role of the 
Federal Government and particularly of the Social Security Administration in the 
disability benefits process at this time? This is a public policy matter of considerable 
importance, and as such, should be considered by both fiie Executive and Legislative 
branches of the Federal (jovemment Tlfo answer to this question could redefine the 
mission and objectives of the Social Security Administration with respect to the disability 
program which would in turn exercise considerable influence over the design of the "new 
disability system”. The National Treasuiy Employees Union believes that a review of the 
role of the Social Security Administration in the disability process, with the goal of 
redefining that role and establishing a new mission, is long overdue and should be 
conducted before the massive esqienditure of resources to “redesign” the disability 
system. Congress should provide the Social Security Administration with clear and 
e^licit instructions regarding what it expects from the Social Security Administration’s 
disability program. Only then would SSA be in a position to create a system consistent 
with the mission established by (ingress. The DisabiUty Process Redesign should not 
proceed until Congress has deariy enunciated the disability policy for the ftituie. 


2. The Redesigned Disability Process sn edficaMv excludes rehabilitation or 

continuing disability issues from considerati on, and is not designed to reduce the 
cm-rent hearing, hiwklng 


Formally announced by Cknnmissioner Shiiiey S. Cbater in September 1994, the 
Disability Process Redesign (the new title for the reengineering effort) purports to be a 


for « New Disabfliar Claim ProoesK. So c ial Security Admiiikt« a ion. September 1994, p. 6. 
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highly integrated, comprehensive change in the current processes, organumtional 
structure, and intellectual infrastructure of the disability process designed to achieve 
marked improvement in the efficiency of that process. Ironically, while the disability 
backlog is the genesis of the Redesign, the Redesign was not designed to be the vehicle 
by which the backlog is to be eliminated. In fact, the mere existence of a backlog would 
render the redesigned system ineffective. Equally surprising, the Redesigned Disability 
Process specifically excludes the other major crises in the current disability ^tem, 
rehabilitation and continuing disability issues firom consideration. 

This lack of overall direction and perspective may account for the fact that the Agency’s 
prime disability initiative, the Disabflity Process Redesign, does not address the most 
serious crises currently facing the SSA disability program today. These are the 
unconscionable delays in the hearing process at the Office of Hearings and Appeals and 
the continued maintenance on the disability rolls of individuals who either are no longer 
disabled or could be rehabilitated and removed from the rolls. 

*The continuing disability review system is not included because it is conceptually and 
practically distinct from the initial disability determination process.”^ 

"Every aspect of the process aaxpt the statutory definition of disability, individual benefit 
amounts, the use of an administrative law judge as the presiding officer for administrative 
hearings, and vocational rehabilitation for beneficiaries, is within the scope of this 
reengineering effort. However, analysis and ideas for change should proceed and be 
presented on two tracks: improvements achievable without changes in statute or 
regulations and iimovations that may require such change.*^ 

The Social Security Administratioii still does not have a comprehensive plan for 
evaluating the status of those already on the disabOity rolls, but it has moved effectively 
to deal with the backlog problem at the State Agency and Office of Hearings and 
i^peals (hearings) level. The Short Term Disability Project (STDP) has already 
sig^cantly reduced the level of cases pending at the State Agency level and, with the 
recent commencement of Action # 7, finally has a coherent plan for addressing the 
backlog at OHA. However, interference by the Disability Process Redesign Team with 
the Short Term Disability Project has delayed and threatens to destroy any possibflity of 
significant improvement in the backlog crisis. 


3. Implementation of th e Disability Process Redesign should not begin until a 
Commissioner is confirmed bv the Senate. 

Irrespective of the matters of public policy that should be clarified, it is an undeniable 
fact that demand for services from the So^ Security Administration (both in the 
disability and the retirement sectors) has significantly increased over the last 10 years, but 
the staff of the Social Security Administration has significantly decreased from 
approximately 85,000 to 65,000 during that period of time. The rationale for justifying 
sM reductions has usually revolved around the use, or the more efficient use, of modem 
communication, data processing and word processing tystems. Unfortunately, the 
Agency’s record in the application of such modem technologies docs not inspire much 
confidence. Viewed in this light, the massive disability backlogs were perhaps inevitable. 

The number of applications for disability benefits and the number of applicants who 
appealed unfavoi^le determinations by the State Agencies has significantly increased 
since 1990. While the number of filings has resulted in processing delays and backlogs at 
the State Agency level, neither the size of the backlogs nor the ipcrease in prcx»ssing 
times have been nearly as severe or as intractable as those at the hearing level. It was 
against the background of intractable backlogs and rapidly decreasing quality of service 
that SSA sought relief in the form of a variety of new management philosophies. 

The S<x;ial Security Administration has not been inattentive to the bufiding disability 
b^klogs. Indeed, the Agency attempted to address the disability backlog problem along 
with a myriad of other managerial problems through a variety of mechanisms such as 
Total Quality Management (TQM) without aity tangible evidence of success. In 1993 


Ibid., p. 52. 
^Ibid. 
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the Agency's attention became focused on the then current managerial solution known 
as “Reengineering". Reengineering as a concept was no doubt seductive to SSA’s 
leaders because it promised spectacular rather than merely incremental increases in 
productivity with ever smaller workforces and increased reliance upon modem 
information technology. Considering the growing disability backlog crisis, the promise of 
spectacular rather than reasonable or obtainable increases in productivity was very - 
attractive. 

The decision to reengineer the disability system appears to be primarily based upon the 
promised results of reengineering rather than an objective look at the likelihood of its 
success. Even in private industry, where senior management has far greater policy 
authority and fre^om of action than SSA leaders, reengineering fails far more often 
than it succeeds. The quality, longevity, and unquestioned authority of senior 
management, especially the CEO, and the ability to accomplish reengineering in an 
extremely short period of time (less than one year) are k^ factors in the success or 
failure of reengineering. It is difficult to imagine an organization less likely to be able to 
accomplish reengineering successfully than SSA. Unfortunately, SSA changes 
commissioners with only slightly less regularity than post-war France and Italy changed 
governments. Implementation of the Disability Process Redesign should not be 
commenced until a Commissioner is confirmed by the Senate. Planned implementation 
of the Disability Process Redesign extends through at least 1999. The internecine 
struggles of senior SSA management officials are legendary. Even worse, as regards the 
disability process, SSA is not one organization but rather 55 (the 54 separately managed 
State Agencies and SSA itself). The political nature of SSA dictates organizational 
oversight by both the executive and legislative branches limiting the ability of SSA to 
quickly formulate and execute any major policy initiative. Finally, the political sensitivity 
of anything affecting the Social Security Administration (it is not called the third rail of 
American politics without reason) and the possible deleterious affect that change in SSA 
can have on the American public render the quick imposition of substantial change an 
unlikely and certainly controversial action. Indeed, because of these political 
considerations, it is difficult to imagine any sector of the Federal Government less 
susceptible to radical change than the Social Security Administration, yet radical change 
is the hallmark of reengineering. 


4. Ihfi_Disability Process Redesign presents a numbe r of radical concepts and 

mechanisms without evaluating their vaMditv to t enns of practlcalitv and 

mhgence with the current situation. 

Nonetheless, the allure of spectacular increases in productivity apparently convinced SSA 
leaders that reengineering was the best possible solution to the (inability backlog 
problem. To that end, a select team of SSA and DDS officials, under the direction of 
Rhoda M.G. Davis was created, and in October 1993 that team began the task of 
reengineering the disability process. Consistent with the tenets of reengineering, the 
Team was not charged with the task of identifying and correcting problems with the 
current tystem, but with creating an entirely new tystem. Consequently, the Team did 
not address the areas in which problems h^ developed, but created an entirely new 
system with little in common with the current tystem. The Team ultimately created a 
“utopian” plan in which the many factors that impact upon the disability tystem were 
consistent with the requirements of the Plan. R^ty would adjust to the Plan rather 
than the Plan adjusting to reality. Unfortunately, many of the shortcomings of the 
current tystem are the result of external and internal factors that SSA has not been able 
to control. For example the Plan anticipates behavioral changes by riaimnntg their 
representatives, and the medical community whidi are not necessarily consistent with 
their interests and practices but which would benefit SSA. The current tystem operated 
for maity years in a reasonabfy efficient manner indicating that factors external to that 
system are at least part of the reason for current inadequacies. Many of those factors 
will not disappear at the fiat of the Social Security Administration; are realities with 
which any SSA disability tystem must contend. 

The Team also created a new tystem that did not advantage of the lessons which 
should have been learned from the current tystem. Therefore, little thought was devoted 
to understanding wlty problems devel(^)ed in the current system because reengineering is 
devoted to the creation of a completely new tystem, not understanding or repairing the 
old. However, the failure to identify and understand the reasons for the poor 
performance of the current tystem and evaluate possible corrective mechanisms rendered 
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SSA incapable of comparing and contrasting the strengths and weaknesses of alternative 
methods of dealing with the disability crisis. Freed from the constraints of dealing with 
the real world, the Reengineering Team was free to develop a disability tystem in which 
they create and control all the variables and set functional parameters by fiat without 
regard to plausibility or reality. Accepting the validity of the "parameters by fiat* as 
representative of the real world, the Team then predicated its plan on those assumptions. 
The Reengineering Team did in fact create a utopian disability system characterized by 
the development of innovative (and completely untested) concepts premised all to often 
upon bare assumptions without proper foundation. 

5. The Disability Process Redesifin appears to be based on conkctoee and untested 
pr gyni^, Np llW lfir IWiljOT Qf thfi 

implemented in a piecemeal fashion, and no maSor portion of the Ptsabilitv 



The justification for use of many of these untested concepts is the end result as predicted 
by the Disability Process Redesign Model. However, given the revolutionary nature of 
many of the aspects of the Redesign, in maity instances there are no real world analogues 
which could be used as benchmarks to guide predictions regarding operation of the 
proposed Redesign. As a result, the Model is quite dependent upon a variety of 
assumptions about the proposed operation of the new system. Many of the assumptions 
have no basis in fact and must be accepted as a matter of faith. It is important to note 
that when SSA officials speak of the efficiencies of the Disability Process Redesign, they 
are referring to the results of that Model. Estimates of processing times, the effects of 
the many changes introduced by the Redesign, and the results of the Plan are all highly 
dependent upon the validity of the assumptions inherent in the Model. Moreover, the 
Disability Process Redesign is a hi^y integrated construct; to deliver the results 
promised, the entire system must be in place and function^ Introduction of the Plan in 
a piecemeal manner ^ not produce the results suggested by the Model The problem 
with such a highly integrated plan is that the failure, or even less than optimal 
performance of one part of the plan, imposes severe functional restrictions upon the rest 
of the Plan thereby greatly diminishing ffie level of productivity actually achieved. 

Many of the assumptions upon which model testing was based are specified on pages 62- 
68 of the Plan for a New Di^fli tv Haim Prnces.s. While the assumptions are too 
numerous to list in any detail, some must be mentioned. 

» Electronic files will be used in the process redesign. 

> Electronic files will eliminate mail time and allow simultaneous reviews of claims files. 

The process of requesting medical evidence will be fiilly automated. 

*- The procurement and pigment process for medical evi^nce will be fiilly automated. 

» Automation will, where possible, allow direct contact between the field component and the CE 
and/or FA source for sdieduling purposes. 

Notices at both level of the process will be pnqiared mang the automated claim processing and the 
decision support system. 

»’ Percenfoge of initial denial filing a hearing request. 45% (Qirrently, approximately 75% of 
reconsideration denials are i^ipeakd to an Administrative Law Judge). 

Representation level at the heving stage win drop to 50%. (Currently, it is qiproximately 85%). 

» Approximate percent of cases allowed at the AU level 20% 

In addition successful operation of the Disability Process Redesign is dependent upon the 
following factors: 

In s t a ll a tio n of the Redesigned Disal^ty System (formerly the Modernized Disability System); 

» the creation ctf the Sinqilified Disability Determination Methodology, the radically different 

criteria by whidi disability is to be determined, adiidi win rqilace the current qfstem and w tf hf dfs 
el imin a ting the present Listing at Inquunnoits and the Medical-Vocational Guidelines (better 
known as the grids); 

• Process Unification 

*■ the adoption of a single decision m^ i ire r concq>t; 

^ the oe^n of new and radically new positions vriiich wffl require extensive and eaqmnsive training; 

> convincing the entire health care, wel£^ and insurance communities to adopt fonns and 

procedures established by the Social Security Administration not only for their use with Seri al 
Security but also for their general use, 

educate the medical community r^ar^ the needs of the Social Security dsabOity tystems and 
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convincing all those in that community to cooperate with SSA; and 
*■ a comprehensive reorganization of the Social Security AdministTation as well as the State 
Agencies. 

Finally, perhaps the most important assumption of all, at least when considering 
processing time, the Model Assumes there is no backlog at any point in the process that 
would impose delays in addition to those specified in the Model. The effect of backlogs 
on current case processing time is the cause of the current disability crisis. 

None of the above factors currently exist, and some are literally years in the future if 
they ever occur. Particular note should 1^ made of the simplified decision methodology 
factor. This involved fundamental changes to the criteria by which the determination of 
disability is actually made (the Listing of Impairments and the sequential evaluation). 

When considering the viability of the Model and indeed of the Disability Process 
Redesign itself, two very important factors must be recognized. The economies predicted 
by the Model are completely dependent upon (1) the installation of all aspects of the 
Disability Process Redesign and (2) the validity of the assumptions upon which the 
Model is based including the lack of any appreciable backlog. The Model loses all 
predictive value if either of these factors is missing. 

In short, the Disability Process Redesign involves the complete replacement of the 
current disability process by an entirely new and very different system. These are truly 
revolutionary changes, which in many cases are based on untest^ assumptions, and 
which will require years to create and test Neither the dangers of piecemeal 
implementation of tested or untested segments of the Disability Process Redesign nor the 
importance of fully testing these revolutionary concepts prior to implementation can be 
overstated. The Model used to justify adoption of the Disability Process Redesign is so 
completely based upon unsubstantiated assumptions that most neutral observers would 
conclude that without comprehensive testing, it has little validity. No iiiq|or portion of 
the Disability Process Red^ign should be implemoited in a piecemeal fhshion, and no 
migor portion of the Disability Process Redesign should be implemented without 
extensive testing being conducted. 

6. Implementation of major components of the Disability Process Redesign should 
occur only after an extensive, reliable rnst-Rewefit-Aniil vsis has clearly 
demonstrated the etBciencv and economy of the chanya. 

Like most utopian plans, standing alone, the Redesign is quite attractive. While it may 
be aesthetically appealing, the Redesign will demand the expenditure of vast sums of 
taxpayers’ money, and the taxpayers are entitled to a fair return on their money. A 
comprehensive cost-benefits analysis (CBA) would seem in order. However, the utopian 
nature of the Plan renders the creation of a CBA a virtually impossible task. 

*SSA will move forward on all a^iects of the process redesign plan; however, because of 
the extensive research and devek^ment required for implementation of the tam pKfjgd 
disabtlity determination methodology, we have not considered the effect of this redesign 
feature in our cost/benefit planning. In addition, because the abihly of singfe eaqrloyee to 
master the disability claim manager position is dependent on foil adoption of a 
disability determination methodology, the impact from that process redesign feature has 
also been separated out from our costAienefit plarming at time.”* 

Even more disconcerting than the above sleight of hand is the rationale regarding the 
effect of the Redesign on program costs. 

‘Under the supposition that SSA's current initial claim and administrative appeal process 
leads to correct disability determinations within the proper unrverse of people tod^, and 
because SSA is not proposing aity changes in the statutory definition of disalnlity, the 
redesigned process in and of itself would have no long-term effect on program outltys.”’ 


^Ibid., p. 45 
“W. p.45. 
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This statement is intellectually dishonest at best, deliberately misleading at worst While 
the statutoiy definition of dis^ility remains undianged, the redesign is to a large extent 
predicated upon implementation of the simplified disability determinatioii methodology. 
This change in the criteria by which disability is actually determined (the replacement of 
the current sequential evaluation) will have a direct, e^ffect on program costs. Indeed, 
perhaps no part of the plan with the exception of the new evi^ntiaiy designs impacts 
more upon the area of program costs more than does the still to be detenmned — 
simplified disability determination methodology. No part of the Redesign should be 
implemented until a valid and detailed cost-^senefit a^ysis is presented. 


7. Thg PigabititY Prwws B«toigw U to wrk a wwidwd frayWost 

wwl thi bacMoe cristgi dirnty i 

I not Bioceed until i 


The Plan for a New Disability Qaim Process was conceived and planned as a long term 
project (implementation extending firom 1994 throu^ 1999) to d^ with perceived 
systemic flaws in the current disability process. While the disability backlog may have 
been the reason for the redesign effort, the backlog reduction was certainly not one of 
the missions of the redesign. However, recently the Social Security Administration has 
advanced the introduction of the Adjudmation Officer (AO) allegedly to assist in 
reducing the current backlog at the Office of Hearings and Appeals. Such an action, 
inconsistent with the stated policies of the redesign, is unwise and unwarranted. The 
Short Term Disability Project eliminates any need for the Redesign to involve itself in 
current backlog reduction efforts. Given the highty integrated nature of the Disability 
Process Redesign, piecemeal introduction of aity major portion of the Redesign wil? be 
counter-productive. 

It is instructive, however, to examine the rationale given by SSA for the early 
introduction of the AO position. 

*The AO process will assist SSA in transitioning to the redesigned disability process. 

When implemented, the AO position: 

•in^>roves service to the puUic by personally working with the claimant and/or 
representative to eaqilain the administrative iqjpeals process as it relies to their case; 

-provides a more efficient process fireeing iqp valuable ALJ resources cunenthr qrent on 
developing the record for hearing. Under the current process ALIs spend significant time 
updating and developing new issues in the file pri(» to and during the hearing. The AO 
take over most of this activity to aUow ALJs additional time to conduct hearings eadh 
month. 

-establishes SSA as an equal partner in developing the evidentiary record for the hearing. 

The AO is an (sic) SSA disaNli^ adjudication professkmal and will assure all program 
issue are develop^ documented ai^ availaUe for the parties to the hearing. 

The process e ffi cie nc ies as socia te d with having AOs develop the hearing record assist in 
reducing pending cases and laying the groundwork tot hnptemcnting subsequent process 
and methodology duuiges that will be a part oi the redesign.”^ 

This rationale again demonstrates a tendency by SSA to provide statements that are 
intellectually dishonest at best, deliberate^ mklgading at worst 

Nearly 85% of claimants are represented at the bearing level Most of those 
representatives are attorneys and few need explanations of die hearings process. 

While a good deal of time and effort is ejqiended at die hearing level to properly develop 
the record, very litde of that work is actually perfonned by the ALJ. Hearing office stafl 
primarily GS-8 Hearing Assistants (HA) perform most of die actual work involved in 


^Disability Process Redesign: 1995 Edition, Questions and Answers - The Adjudication 

Officer, p. 3. 
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developing a case. Transferring the case development tasks from a GS-8 HA to a GS-12 
AO will have little impact upon how an ALJ spends his/her time and will have minimal 
impact, if any, on the number of hearing an AU conducts. 

The courts have already imposed upon ALFs the responsibility of ensuring that each case 
is fully developed. Currently, both the claimant and the Agentty, through the AU, 
maintain the capacity to further develop the record at any time through the issuance of 
the decision. Under the AO proposal, the Agency’s prime case developer, the AO,^ 
drops out of the process well before the hearing. 

The process efficiencies associated with the AO developing the case are contingent upon 
the accuracy and completeness of the Model. However, the early implementation of the 
AO position will be accomplished without many factors which are reported as e^ntial to 
process efficiency in the Plan for a Ngw Di$ab^ty qaim frPffggS. 

The view of the Disability Process Redesign Team towards the Short Term Disability 
Project (STDP) is quite interesting. 

•The STDP is designed to provide immediate support to reduce pending workloads in 
OHA offices. The STDP initiatives provide some efficiencies over the current process but 
are not as efficient overall as the AO case-processing model provided by the redesign. 

The STDP initiatives will be phased out as the new AO process is implemented.”^ 

At least this time the reference is to the efficiency of the AO in the case-processing 
model. Given the number of untested assumptions contained in the model upon which 
the predictions are based, little faith can be placed on the alleged efficiencies. However, 
even if one considers that the predictions of the model are accurate, the Model and the 
early introduction of the AO position have little in common. Most of the redesign 
components upon which the Model is based will be not in existence. That Model has no 
proactive value regarding the early AO roll out However, the Disability Process 
Redesign has certainly deprived STDP of assets that could have more economicaUy be 
directed at backlog reduction. Given the scenario reported by the Disability Process 
Redesign Team, the roU out of the untried and inadequately tested AO position will 
displace STDP regardless of how successful STDP is ^own to be by its actual results. 

8. Introduction of the Adjudication Officer position should be delayed until the 

inik-astructure which the Disability Process Redesign itself admits is necessary for 
efficient operation of the Disability Process Redesimi is in place. 

The Disability Process Redesign purports to be a highly integrated, comprehensive 
change in current processes, organizational structure, and intellectual ini^tructure 
designed to achieve marked improvement in the efficiencty of the disability process. The 
importance of the comprehensive nature of the redesign was emphasized as a distinct 
departure from the fractional disability process changes that have evolved over time and 
reflect small, incremental improvements designed to address various pieces of the overall 
process. 

•Disability process changes that have evolved over time tend to reflect small, incremental 
improvements designed to address various pieces of the overall process. It has become 
increasingly clear that incremental improvements are no longer sufficient to achieve the 
level of service that will make a substantial difference to disability claimants. Thus, SSA 
needs a longer-term strategy for addressing service delivery problems in the disability rJaim 
process."* 

SSA has consistentiy stated that the success of the Disability Process Redesign is 
contingent upon making the correct decision at the earliest possible time. However, 
"correct decisions” in the new process are dependent upon ffie interaction of a wide 
variety of factors. 


Ibid., p. 4. 

Vlan for a New Disability Qaim Process, p. 1. 
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*A correct disability dedsioii is one that appn^riately considers whether an individual 
does or does not meet the factors of entitlement for disability as defined by SSA's 
statute, regulations, rulings and policies. Correct decisions in the new process depend on: a 
simplified dec^n methodology that provides a common frame of reference for deciding 
disability at all levels of the process; consistent direction and training to all adjudicators; 
enhano^ and targeted collection and development of medical evidence; an automated and 
integrated claim processing system that ^ assist adjudicators in evidenoe gathering, 
analysis and decision making; and a single, comprehensive quality review process across all 
levels. The goal of the new process is to guide all adjudicators at all levels of the process, 

\^o will be using the same standards for decision making, to making correct decisions in " 
an easier, faster, and more cost-effective manner.”* 

SSA has repeatedly stated criteria for a ■correct decision*. 

”SSA's ability to ensure that the right decision is made the first time dq)ends on a 
well-trained, skilled, and highly motivated workforce that has the program took and 
technological support to issue quality decisions.”** 

SSA has been equally forthcoming regarding the importance of using modem 
information technologies to the redesigned system. 

‘Information technology will be a vital element in the new disability rlaim process. To the 
fullest extent possible, SSA will take advantage of the "Information Highwty* and those 
technological advances that can improve the disability process and he^} provide world-class 
service. The new process will rely on seamless, electronic processing of disal^ty rJaims 
from the first contact with the cUimant to the final decision, mrliiHing an levek of 
administrative appeal. Existing Agency design plans for Intelligent Workstation/Local Area 
Network (IWS/LAN) and a Modernized Disability System wiU provide an int^rated 
system and the electronic connectivity necessary to siqrport the new disability process.”** 

The ability of decision makers to conduct thorough interviews and evidenoe evaluation, 
and timety and accurate claim adjudication is predicated on the implementation of the 
functionality provided by the IWS/LAN hardware and software components, «n<l the 
decision support features of the Modernized DkaUlity System. Expert tystem software will 
be included in SSA claim processing tystems to assist disability makers in the 

analysis and evaluation of oorrqrlex eligibility frKton, and to ensure that the correct 
procedures for disability evaluation are followed. While conducting interviews, disability 
decision makers will rety on decision suj^rt features that ask inq>airment-q>edfic 
questions. The decision suj^mrt system will use the accumulated of the el f ct i ^"«<* 
record to assist in the prqMratkm of the predecision notice, the »»«*«^m ent of the 
and decisions rendered on iqipeaL Where disability decision team membms caiuiot be 
physically oo-located, duty can remain in communication by iMung two-way TV and other 
video conferwdng technologies. Disability policy wiU be developed and stored in a format 
that can be int^rated into computer systems as the source of context-sensitive he4> 
screens and decision-support messages.”*^ 

As presented in the Elan for a New DisabiUtv Qaim Process, the success of the AO 
position is intimately and inseverably associated with many of the fundamental changes 
that are integral parts of the redesign plan. Therefore, one must question the need for 
the premature introduction of the AO position. In the end, the Short Term DisabUlty 
Project and the need for the Disability Process Redesign to show some tangible result 
realized from the tremendous expenditure of time and money are the Ukely reasons for 
the proposed early implementation of the AO position. 


I h g Shqil Tynq PiMbiUtY Project is a hiEhhr focu s ed ulan designed to achieve 
specific and attainable goals at the lo west possible cost. 

The sole purpose of this project is to significantly reduce the disability backlog at both 
the State Agency and hearings levels. A committee, led by then Regional Commissioner 
Robert Green and OHA Deputy Associate Commissioner, composed of representatives 
of the various components of SSA involved in the disability process, union 


*Ibid., pp. 13-14. 

^“ibid., p. 36. 
^^Ibid., p. 43. 
^^IbkL, pp. 43-44. 
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representatives, and representatives from the DDS's met on several occasions in 
September and October 1994 and crafted nineteen (19) separate initiatives designed to 
reduce backlogs at OHA and the State Agencies. The Committee operated with an 
understanding that its initiatives must be suitable for rapid implementation and designed 
to achieve immediate results. The Committee also understood that the initiatives were 
limited to using current assets; SSA did not have additional assets which could be ^ 
committed to this process. STOP is a project that is “being run on a shoe string*. 

10. The most effective and efficient method of reducing the OHA disability case ^ 
backlog is the Short Term Disability Projects 

The initiatives began implementation in October 1994 with the initial focus of attention 
directed toward the bacUog at the State Agency level. Admittedly, this was the less 
intractable problem. To date the Short Term Disability Project initiatives have been 
supremely successful in reducing backlogs at that level. The target was to reduce the 
number of cases pending at the State Agency level by 1000 a week. Through April 1995, 
we have not only met that goal but are significantly ahead. STDP works! 

Of course, the more intractable problem is the backlog at OHA The cornerstone of the 
effort to reduce the OHA backlog is Action # 7 which will utilize screening criteria 
designed to distinguish between cases that can be paid on-the-record with little or no 
development, cases which are probable allowances with further development, and those 
cases in which an ALT hearing is required. Action # 7 is a natural extension of the 
Prehearing Conference Program which demonstrated its effectiveness in a rigorous 
statistical analysis. Experience gained in the Action # 6 Screening Program further 
demonstrates the effective and accurate decision making capability of experienced 
Attorney Advisors. Action # 7 gives adjudicative authority to “Senior Staff Attorneys" 
(highly qualified and experienced Attorn^ Advisors at OHA) to adjudicate and drait a 
decision in those cases which are fully favorable and do not require an ALJ hearing. 
Action # 7 adds approximately 600 limited (only fully favorable) decision makers at the 
OHA level. The addition of iese experienced decision makers, who will concentrate on 
those cases that are much more likely to result in a fully favorable decision after an AU 
hearing, fi^ees the Agency’s ALJs to concentrate on those cases in which a less than fully 
favorable decision is more likely. The net result is that not only will many claimants who 
are in fact disabled and are entitled to receive benefits receive those benefits in a much 
more timely manner, but claimants in general will receive hearing level decisions in a 
much more timely manner. 

The roll out of Action # 7 began in April. In early June regulatory authority for the 
Senior Staff Attorneys to make fully favorable decisions will become effective, and the 
program will begin in earnest. The biggest problem with the operation of Action # 7 is 
ensuring that sufficient decision drafting capacity is available to draft the AU decisions. 
Senior Staff Attorneys will draft all of their own decisions as well as some AU decisions. 
The Agency has det^ed 150 employees (volunteers) to decision drafting positions. They 
will be located at SSA headquarters and OHA headquarters. Personal computers will be 
provided to AUs who have indicated they would draff some of their own decisions. 
Ensuring sufficient decision drafting is available remains an important f^tor. 

Appropriate steps have been taken and will continue to be taken in the future to ensure 
the production of timely decisions . 

11. Short Term Disability Proiect Action # 7 will not result in an increase in 
prpgrftin cgglSi 

The Short Term Disability Project is consistent with the Agency’s responsibility for 
ensuring trust fund moneys are properly disbursed. The Senior Attorney Advisors are as 
knowledgeable and capable as anyone in the Agency at evaluating whetiier disability 
exists and are cognizant of the Agency's responsibility to “protect the trust fund”. The 
Senior Attorney Advisors to whom Action # 7 convey limited decisional authority 
constitute some of the Agency's most experienced di^ility practitioners. Each 
Attorney Advisor upon whom decisional authority will be conferred has been intimately 
involved in the OHA decision creation process for many years and has in fact drafted 
(literally) thousands of decisions. These individuals have demonstrated an indepth 
understanding of the laws, regulations, rulings, and medical issues involved in the 
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decisional process and can reasonably be eiq)ected to apply the proper disability criteria 
to each case they review. The d^^ of independence granted by the Agency to these 
decision makers (while not as great as that afforded to AUs by the APA) is sufficient to 
ensure that decisions will be based upon die facts and the law rather than administrative 
fiat Senior Attorney Advisors will be deciding only those cases most likely to result in a 
fully favorable decision. These factors ensure that Action # 7 will not increase program 
costs. 


12 . 


The Short Term 1 
current disability < 


to substan tially reduce 

gtoto and nl !hg himlngs 

must not be permitted 


level. Implementation of the 
to interfere with the acconrolislun w* nf thg « goals of the Short Term Disability 
Project 


The goal of STOP is to reduce the level of cases pending at OHA to 375,000 by 
December 31, 1995. Currently, OHA has ^roximately 530,000 cases and new receipts 
remain at record levels. OHA has achieved record levels of productivity during the past 
year (considerably above the increases which can be attributed to increased ALJs and 
staff). But the backlog continues to grow at an alarming pace. As a result of the . 
backlog, the level of service being provided to claimants is unacceptable. The Short 
Term Disability Project can provide immediate relief, while the Disability Process 
Redesign can only provide a questionable promise for the future. The initiatives of the 
Short Term Disability Project are based on well tested concepts, are already in effect, the 
results are monitored on a weekty basis, and foe initial results have been favorable. It is 
essential that the Social Security Administration not d>andon the Short Term Disability 
Project. 
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Chairman BUNNING. Thank you, Mr. Hill. 

Judge Bernoski, as an experienced ALJ, what is the most vital 
aspect of an SSA hearing process? 

Judge Bernoski. The most vital aspect is the fact that the claim- 
ant actually appears before the decisionmaker at that time and has 
an opportunity to present his case in person. He is often rep- 
resented by counsel, and most of the cases are, at that time, rep- 
resented by counsel. 

Also, the decisionmaker at that point is an independent 
decisionmaker who has the protections of the Administrative Proce- 
dure Act, which I indicated in my statement. 

Chairman Bunning. Do you believe that that is the main reason 
for the vast change that occurs from the initial hearing, in other 
words, the overturning of all the cases at the initial hearing and 
at your hearing? We are talking about a huge difference here. 

Judge Bernoski. I understand the question, sir. Yes, in my opin- 
ion, the main reason for the difference or the reversal rate is the 
fact that there is the dual standard that has been referred to fre- 
quently today. The DDS examiner, when they look at that file, as 
Mr. Thomas indicated, they make primarily a medical decision or 
determination based on the evidence in the record. 

When that case finally comes before the administrative law 
judge, the administrative law judge sees the claimant, hears live 
testimony, many times from a vocational expert, sometimes from a 
physician, most always from the claimant, and then makes a deci- 
sion that is based on the law and the regulation and the Federal 
court cases. 

That is the primary difference between those two determinations. 
The law specifically provides that the secretary make a decision 
based on the evidence in the record, where the DDS record 

Chairman Bunning. Are you talking about the Commissioner? 

Judge Bernoski. The Commissioner, yes sir, where the Commis- 
sioner makes that and we are the delegatee of the Commissioner, 
where the DDS examiner can use empirical knowledge which they 
have either acquired through training or even go and obtain other 
medical sources which are not part of the record. 

Chairman Bunning. You talked about ‘l^uying down” the back- 
log. 

Judge Bernoski. Yes, sir. 

Chairman Bunning. That is something that really concerns me 
and many members of this panel. Rather than really getting to the 
root of what is the problem, if you buy down the disability backlog, 
you are doing more damage to the system than if you take longer 
to determine. We have a backlog. We know we have a backlog. We 
want to solve the backlog, but we want to do it correctly. 

Judge Bernoski. Yes, sir. 

Chairman Bunning. Are you telling me that if we had your hear- 
ing first, in other words, do away with DDS, do away with all the 
other things and just make them come before an administrative 
law judge to get a disability, that would be the only hearing we 
have 

Judge Bernoski. I understand. 

Chairman Bunning. Then we could save money and wa could get 
a better job done, is that what you are saying? 
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Judge Bernoski. If that would happen, you would save money 
because you would only have one hearing. I am not so sure that 
I can mve you an estimate or an opinion as to what the impact 
would be on the claims ratio because, clearly, the DBS standard is 
more rigorous than the standard that is applied by the administra- 
tive law judge. 

As Mr. Thomas indicated in prior hearings, they look at a claim, 
they deny that claim, and they will know that when this case 
comes up before an administrative law judge, that sometimes that 
case is going to be paid. But this is because we have 

Chairman Bunning. That is very disturbing and very discourag- 
ing to the people on the front line, when thev are the first people 
that are making the determination. Is it a fact that most people 
know that coming in, that they are going to get turned down at the 
initial level and know fiill well if they follow through and jump 
through all the hoops that SSA requires, that eventually they will 
get approved? 

Judge Bernoski. I do not know if the individual claimant knows 
that, but many claimants that are represented by counsel know 
that. The attorney knows. 

Chairman Bunning. Can we not somehow send the word by 
either regulation or by changing the law that there is going to be 
a determination made and that is it? 

Judge Bernoski. Yes, to the extent 

Chairman Bunning. Period. 

Judge Bernoski. Yes, sir, and we agree with that, that there 
should be one standard of adjudication at all levels. But, I might 
caution, we believe that that standard must be the legal standard 
because the courts sit on top of this system and will require that. 

Chairman Bunning. We also are going to eventually pass Andy’s 
and my law that will allow a Socisd Security court to be in exist- 
ence. I know that most of the people at SSA would like that and 
I know that most of the people in the country would like to have 
a court that handles just Social Security claims. I know you are 
supportive of Mr. Archer’s bill, Mr. Hill. 

But we think there ought to be a determination and all the 
reengineering and all of the things that SSA has proposed does not 
^arantee to me that we are going to reduce the backlog and be 
fair with the claimants that are coming in for disability. 

Judge Bernoski. Yes, sir. With relationship to the Social Secu- 
rity Court, we should also probably look at whether it should be 
an article III or article I court, also. 

Chairman Bunning. Mr. Jacobs, would you like to question? 

Mr. Jacobs. I will give Fred Amer his due here. He and Jake 
Pickle worked together when Jake was the chairman of the sub- 
committee. I sometimes thought of them as the Sundance twins. 
They mixed a lot of medicine and Fred has made some very cogent 
arguments for this. 

Beyond that, I thank the panel for enriching the record. 

Chairman Bunning. Mr. Christensen. 

Mr. Christensen. I would just probably tend to agree with the 
chairman’s last comment. In light of the fact that the SSA’s evalua- 
tion of a disability claim, there is only a 3-percent error rate, and 
then every time it ends up in the hands of liberal elitist judges who 
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want to pay out everybody’s money, they overturn it 80 percent of 
the time. I would be very much in favor of moving toward a Social 
Security court to control the costs, because if the figures are accu- 
rate, I think that would be a better management of our taxpayers’ 
money. 

Just one last comment. Mr. McCaslin, regarding his comment 
that they serve two customers; yes, they do serve two customers, 
but both we and the Social Security Administration work for the 
taxpayer first and foremost and then we work with the customer. 
I want to make sure that is understood, because we are at the 
mercy of the taxpayer, both the administration and Members of 
Congress. 

Mr. Chairman, I appreciate your leadership on this issue and I 
hope we can get this matter resolved. 

Chairman BUNNING. Thank you. 

Judge Bernoski. May I just respond? Mr. Christensen, with rela- 
tionship to the judges, at the administrative law judge level, we fol- 
low the law of the Federal Circuit Court judges and the statute and 
the regulations. We do not have the discretion to establish or create 
law. 

Mr. Christensen. Tell that to the Supreme Court. 

Judge Bernoski. I understand, but I do not want to have the 
record indicate that we are the creator of the law. We just simply 
follow what is given to us. 

Chairman BuNNiNG. Once again, I thank you all for coming. 
Without anything further, this subcommittee is adjourned. 

[Whereupon, at 1:18 p.m., the hearing was adjourned to recon- 
vene on Wednesday, May 24, 1995, at 10 a.m.] 




IMPROVING THE SOCIAL SECURITY 
DISABILITY INSURANCE PROGRAM 


WEDNESDAY, MAY 24, 1995 

House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Social Security, 

Washington, D.C, 

The subcommittee met, pursuant to notice, at 10:02 a.m., in room 
B-318, Rayburn House Office Building, Hon. Jim Bunning (chair- 
man of the subcommittee) presiding. 

Chairman Bunning. The subcommittee will come to order. 

Good morning. I would like to welcome everyone to the second 
day of hearings on the problems with the Social Security disability 
program. 

As is the custom of the subcommittee, without objection, we will 
dispense with opening statements except for the chairman and the 
ranking member. Of course, all Members are welcome to submit 
statements for the record. Except for Members, all witnesses must 
limit their testimony to 5 minutes, although they are welcome to 
submit a longer statement for the record. 

Yesterday, we heard some CTeat testimony from front-line people 
about the problems with disability. Today, I want to focus on sug- 
gestions for improvement. There is a lot of interest in improving 
the current disability proCTam. God knows we need it. Eight Mem- 
bers have taken time today to bring their ideas before the sub- 
committee, and I really appreciate that. 

After what I heard yesterday about backlogs, waiting time, and 
overdue disability reviews, I would say that the disability problem 
is big enough for all of us, so I welcome your ideas today. 

The size of the problem can be measured in two ways. One is fi- 
nancial. It will cost the Retirement and Survivors Insurance Trust 
Fund over $275 billion to keep the Disability Insurance Trust Fund 
solvent, and that is only to the year 2008. 

The other is fairness. It is not fair to disability applicants to 
make them wait 90 days for an initial decision or almost 1 year for 
a hearing decision if they are truly disabled, and it is not fair to 
the taxpayers to allow a backlog of almost 2 million overdue con- 
tinuing disability reviews. As a result, we pay billions of dollars to 
those who are no longer disabled, which I think is totally unaccept- 
able. 

SSA needs to do more on both ends of the process. Those who are 
truly disabled should get on the rolls as quickly and easily as pos- 
sible and should be given incentives and assistance to help them 

( 165 ) 



166 


return to work. Those who have recovered should have their bene- 
fits stopped. 

Members of the subcommittee talked about some ideas for reform 
yesterday, and now I would like to hear from those who are going 
to testify today. 

I would like to recognize Andy Jacobs. 

Mr. Jacobs. Mr. Chairman, my statement with reference to 
yours is ditto. 

Chairman BUNNING. Thanks, Andy. 

Now, I would like to welcome our first witness, an esteemed 
member of the Ways and Means Committee, the Honorable Jim 
McCrery of Louisiana. Accompanying him is Mark Dakos, vice 
president of Work Recovery, Inc., Tucson, Ariz. 

Jim, go ahead. 

STATEMENT OF HON. JIM McCRERY, A REPRESENTATIVE IN 

CONGRESS FROM THE STATE OF LOUISIANA; ACCOMPANIED 

BY MARK DAKOS, VICE PRESIDENT, INTERGOVERNMENTAL 

AFFAIRS, WORK RECOVERY, INC., TUCSON, ARIZ. 

Mr. McCrery. Thank you, Mr. Chairman. Thank you for the op- 
portunity to appear before your subcommittee this morning. 

I will submit some testimony in writing, and since you have cov- 
ered most of the first page of my testimony in your opening re- 
marks, I will dispense with those. You are well aware of the prob- 
lems confronting the system. 

I think if we could discover some sort of neutral technology to 
provide an objective, rather than subjective, assessment of an ap- 
plicant’s or a beneficiary’s ability to perform work, it would be a 
clear step forward. 

I have recently learned about a company. Work Recovery, Inc., 
of Tucson, Ariz., which has developed something called ERGOS, a 
computerized system which measures an individual’s functional ca- 
pacity to work. I was extremely impressed when I heard about the 
technology and, frankly, just wanted this subcommittee to be aware 
of it. 

ERGOS is already used in the private sector and it is being used 
on a pilot program basis by the Disability Determination Services 
in California and Arizona. Installation of the ERGOS technology at 
a Kentucky Toyota plant, by the way, has decreased annual claims 
payments from several million dollars to under $1 million. 

Work Recovery has also begun to work with the U.S. Postal Serv- 
ice in their proper payrnent of Workman’s Comp, claims and, just 
as important, to determine the most effective methods to return an 
individual to work. After utilizing ERGOS to evaluate five injured 
workers, the U.S. Postal Service was able to return those employ- 
ees to productive employment at an annual savings estimate of 
nearly $400,000, including foregone medical costs. A summary of 
customer satisfaction from the Postal Service will be submitted 
along with my testimony. 

Before I introduce Work Recovery’s representative, let me make 
it clear that I am not here to endorse this company or the product. 
I do, however, believe that the utilization of technology in the dis- 
ability evaluation process is something that is worth considering. 
While technology such as ERGOS cannot address the rapid growth 
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in awards for mental impairments, and that is something I am 
sure you want to address as well, I believe that this concept is well 
worth considering in the context of other impairments. 

I have asked Mark Dakos, vice president for Intergovernmental 
Affairs, Work Recovery, Inc., to join us today to make a brief pres- 
entation to the subcommittee. I nope you will be as interestea and 
intrigued as I was when I heard about this. Now I will turn it over 
to Mr. Dakos. 

Mr. Dakos. Thank you, Mr. McCrery, for your introduction. 

Mr. Chairman, Mr. Jacobs, and members of the subcommittee, 
thank you for allowing our company. Work Recovery, Inc., to speak 
on the issue of improving the Social Security Disability Insurance 
Program. 

Work Recovery, Inc., is the developer of the ERGOS work simula- 
tor, which is a functional capacity evaluation system that is used 
on an international basis to assess the residual functional capac- 
ities of individuals with disabilities. The ERGOS work simulator 
was developed by an interdisciplinary team that includes occupa- 
tional medicine, industrial psychology, physical therapy, occupa- 
tional therapy, vocational evaluation, industrial engineering, and 
industry. 

The system has been employed in Workman’s Comp, cases, 
Americans With Disabilities Act compliance situations, long-term 
disability claims, courts of general jurisdiction, and even in Social 
Security disability cases, both at the initial determination level and 
at the administrative law judge level. 

Work Recovery, in noting the new plan for a disability claims 
process, supports the efforts of the reengineering team with respect 
to the functional capacity evaluation. Individuals very capable from 
within industry, from many walks of the disability industry, appear 
to address the issue and they have done, actually, quite an admira- 
ble job. 

We were quite surprised to see the plan. Frankly, we did not ex- 
pect that this was going to be forthcoming from Social Security and 
we feel it is a bold step to make the changes necessary to develop 
a more effective disability evaluation system. 

A major issue that needs to be addressed is the philosophical dif- 
ference, though, between functional and disability evaluations. In 
the disability model, the reinforcement to the worker is what they 
cannot do. In the functional model, you need to be able to tell an 
individual what they can do. This is important because if we are 
going to talk about reintegration of the individual back to the work 
force, they are put back into the labor force based upon what serv- 
ices they can provide through their capacities to the employer. 

Unfortunately, we reinforce the disability model throughout the 
entire process. The individual is always told what is wrong with 
them. It is a diagnosis. It can be the doctors that are telling them, 
it can be the attorneys that are telling them, and, frankly, we have 
set up a gain issue that exists from the standpoint that if you qual- 
ify, you will receive benefits. We need to change that emphasis to 
reintegration back within the labor force so we can put these indi- 
viduals back on the productive rolls. 

The issue of function versus disability is already presenting itself 
in the disability determination process. The initial determination at 
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the DDS level is based upon medical listings. At the ALJ level, 
however, legal precedent and the discretion of the judge are cited 
as the reasons for granting an allowance. However, in nearly all of 
the appealed cases, the determining issue is the residual functional 
ability of the individual. This appears to be the gap that explains 
the high rate of overturns of initial denials at the appeal level. 

We also recognize that in performing the evaluation, it needs to 
be standardized, objective, and free from evaluator bias. ERGOS 
has taken all that into consideration. We do not use normative pop- 
ulation ^oups in our evaluation process. The ERGOS is also capa- 
ble of being administered in several different languages. 

It is also necessary to discuss the importance of establishing a 
functional baseline for consideration of performing work-related ac- 
tivities. The functional capacity evaluation allows for the basis to 
accurately assess improvement or deterioration of the condition of 
the individual in the continuing disability review process. 

Finally, I would also like to point out that Work Recovery has 
reviewed the proposed demonstration project that will be presented 
to you by a later witness, Mr. Allsup, and we believe that this proc- 
ess, this case management process, is appropriate and actually 
takes into consideration the necessary steps for appropriate 
reintegration into the work force of individuals with disabilities. 

We also feel that the vocational rehabilitation effort will be more 
targeted and less costly than conventional rehabilitation services. 
This is specifically due to the fact that the counselor will have a 
clear picture as to the extent of the individual’s functional capabili- 
ties and how they relate to the world of work. 

I would like to thank you for your time and your consideration 
this morning. 

[The prepared statements and attachments follow:] 
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statement of Congressman Jim McCrery 
Before the Subconmittee on Social Security 
House Ways and Means Committee 
May 24, 1995 

Mr. Chairman, first let me thank you for giving me this 
opportunity to address your Subcommittee this morning. 

As you are all well aware, there has been tremendous 
growth in Social Security disability programs during the past 
10 years. The Disability Insurance program has increased 
more than 41%; the Supplemental Security Income program for 
adults by 78%; and concurrent (eligible for both DI and SSI) 
disabled adults by over 100%. The combined cash benefits in 
both DI and SSI increased from $26 billion to $57 billion 
during that same time frame. Clearly, these increases are 
cause for concern and I applaud the Subcommittee' s efforts to 
address this tough issue. 

Having spent several months tackling the SSI childhood 
program, I know just how tough it can be. But I also know 
that there is a tremendous need for a fair and equitable 
disability program which is effectively managed, correctly 
determines eligibility, reviews a beneficiary' s record in a 
timely manner, and clearly promotes a return-to-work approach 
by both the payer and the payee. 

The Disability Reengineering Process which the Social 
Security Administration has begun is a step in the right 
direction. However, I hope that this Committee will ensure 
that the Agency makes every effort to exceed the timetable 
for reform which it has outlined. We simply cannot tolerate 
the backlog of more than 1.8 million Continuing Disability 
Reviews and the annual increase of mdre than 500,000 cases. 

I believe there are more efficient and effective ways to 
manage the new applicants as well as the current caseload. 

To this end, exploring the use of additional technology to 
enhance and speed the disability adjudication and review 
process is a concept well worth considering. 

I understand that the Social Security Administration now 
uses computer profiling and beneficiary questionnaires to 
more efficiently target Continuing Disability Reviews. But 
given the tremendous advances in technology throughout our 
society there are many more areas where technology can be 
used: computerization of an individual' s disability 

application and records, tracking and securing medical 
evidence as well as determining one' s functional capacity to 
work. 


The use of neutral technology to provide an objective 
assessment of an applicant' s or beneficiary' s ability to 
perform work would be a clear step forward. I have recently 
learned about a company. Work Recovery, Inc. of Tucson, 
Arizona, which has developed ERGOS, a computerized system 
which measures an individual' s functional capacity to work. 

I was extremely impressed when I heard about this technology 
and wanted the Committee to learn of its attributes. 

ERGOS is already used in the private sector and on a 
pilot basis by the Disability Determination Services in 
California and Arizona. Installation of the ERGOS technology 
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at a Kentucky Toyota plant has decreased annual claims 
payments from several millions to under $1 million. 

Work Recovery has also begun to work with the U.S. 

Postal Service in their proper payment of Workman' s 
Compensation claims, and, as important, to determine the most 
effective methods to return an individual to work. After 
utilizing ERGOS to evaluate 5 injured workers, the U.S. 

Postal Service was able to return those employees to 
productive employment at an annual savings estimate of nearly 
$400,000, including foregone medical costs. The summary of 
"customer satisfaction" from the Postal Service will be 
submitted for the record. 

Before I introduce Work Recovery' s representative, let 
me be clear that I am not here to endorse this company or its 
product. I do, however, believe that the utilization of 
technology in the disability evaluation process is something 
worth considering. While technology such as ERGOS cannot 
address the rapid growth in awards for mental impairments — 
something which should also be addressed — I believe this 
concept is well worth considering. 

I have asked Mark Dakos, Vice President for 
Intergovernmental Affairs of Work Recovery, Inc. here today 
to make a brief presentation to the Subcommittee. I hope the 
Subcommittee will be as interested as I am in the possible 
application of this technology in the disability evaluation 
process . 

Thank you again for the opportunity to be here today. 
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United States 
Postal Service 


May 15, 1995 


Mr. Mait Dakos 

Director rfl n tergownuumtal AfEiirs 
2341 S. FiMbus. Suite 14 
Tucson, AZ 85713 

SUBJECT: Results of ERGOS Tesdng 


As you are aware, dre U. S. Postal Service in Tucson, Arizona has been utilizing the ERGOS in attempts 
to return iiyuied workers bade to productive employmenL You have ask that I give you a brief summary 
of our accompUshments as of this date. 

We started your service the first part of January 1995. Since that time we have had the opportunity to 
send five employees firr ERGOS testing. Although I am not at liberty to give names or social security 
numbers on these individuals, you are aware of those employees who have participated in this 
examination. You may ttse die resrtlts of the test, however I am asking that you Mack out the names and 
social secuiily nninbers of those individuals. 


The first individnal was an employee not working in receipt of $2,5 11. 00 every 28 days. This equals an 
annual pigment of $33,647.00 net to the enqiloyee. Ber treating physician refiised to allow her to return 
toanyformofemplqyment Once the results of the ERGOS was completed and presented to the treating 
physidan. he agr^ she could reinrn to an accommodated position. This occurred in January 1995 and 
the year to date savings has been over $10,000.00. 

The next fiaur individnte were teceiviiig $1,908.00 compensadoo and unMile to perfirrm their Md jobs 
solely based on subjective complaints of the employees. As a result, the Postal Service was required to 
replace those employee, with others, in an overtime status of time and a half. This equaled $2,762.00 
every 28 days of emplayeeteplacenieiiL The results of die ERGOS was presented to the various 
physicians and three of die em|dayees were released to full duty, with one being released to fiill duty with 
a restriction of no lifting over 40 lbs. This was easily accommodated 

To give you a total savings to the Postal Service on the five cases dted above we must take the total 
compensation being paid every 28 days plus replacement cost in overtime required to service their routes 
during their absence. Although I cannot give you exact figures, I can provide you with approximate 
numbers wfaidi should accurately reflect the savings. Also in order to give you full credit for these results 
I will show the anniial savings involved in these cases. 

Again, these above figures do not indude the additional three (3) employees scheduled for testing this 
month. Those results will be fiirthcoming should you request those statistics. 


1. Payment made every 28 days (5) cases $10,143.00 

2. Replacement cost every 28 days (5) cases $15,214.50 

Total: $25,357.50 

3. The aimnalsavuigs is (13 payments per year) $329,647.50 

4. Year to date savings is (ba^ on 5 month savings) $126,787.50 


The above esrimafes are based on the actual earnings of the employees involved. I placed an armual 
savings on this report as I am confident that these cases would have exceeded a year in duration had it not 
been for the use of ERGOS. 

I am also {deased to annwump that our Phoenix District OfiBce has now started to utilize the services of 
Work Recovery (ERGOS) along with our Denver fiKility. I am confident their results will be as positive 
as ours. 

I hope this reprst helps you and if you wish to use our success and share this with others please feel fiee to 
do so. If you have any qnestkias r^arding this correspondence please feel fiee to contact me at (520) 
620-5073. 


Respectfully, 


Terry H Whitmarsfa 
Human Resources 
Tucson, AZ 85726-9431 


(Lj 
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TESTIMONY 

OF 

MARK DAKOS, VICE PRESIDENT INTERGOVERNMENTAL AFFAIRS 
WORK RECOVERY, Inc, 

Tucson, AZ 

Committee on Waj^ and Means 
Subcommittee on Social Security 
U.S. House of Representatives 

May 24, 1995 

Thank you Congressman McCrery for your introduction. 

Mr. Chairman, Mr. Jacobs, and Members of the Subcommittee, thank you for allowing 
our company. Work Recovery, Inc., to appear before you on the issue of "Improving the 
Social Security EHsability Insurance Program." 

Introduction of ERGQS^ 

Work Recovery, Inc. of Tucson, AZ, is the developer of ERGOS’'^ Work Simulator, 
a functional C 2 ^)acity evaluation system that is used on an international basis to assess the 
residual functional capacities of individuals with disabilities. The ERGOS"*** Work Simulator 
was developed by an interdisciplinary team that included persons from the fields of: 
occupational medicine, industrial psychology, physical therapy, occupational therapy, 
vocational evaluation, industrial engineering and industry. 

The ERGOS"*** Work Simulator is a five-panel free standing unit which uses 
computerized testing components to measure an individual’s physical and functional 
capacities as they relate to work performance. The entire system, consisting of five separate 
testing units, measures the following areas of work performance: static and dynamic strength, 
whole body range of motion, work endurance, standing and seated work tolerance, upper 
extremity strength and seated work range of motion. 

Each of the ERGOS™ units operates in two separate modes: as a physical/functional 
capacities evaluation and as an individualized work conditioning/treatment program. Work 
Recovery-owned facilities and other professional affiliates throughout the world are also able 
to provide evaluation services, restorative therapy and work re-conditioning using ERGOS™ 
to ensure controlled measurement and an effective retum-to-work environment. 

The ERGOS™ Work Simulator allows for direct comparison of the performance of 
the individual to the specific physical demands of the 12,741 job titles defined by the 
Dictionary of Occupational Tides (U.S. Department of Labor, 1991) or to the specific 
standards of performance for any job with an employer. The comparison allows for an 
appropriate identification of the mismatch that may exist between a worker’s capabilities and 
the performance criteria necessary for the job. It also provides for the appropriate ergonomic 
modification of the work site or Ae development of appropriate alternate work in order to 
return that individual to a productive work life. 

The ERGOS™ Work Simulator has been used in worker’s compensation cases, 
Americans with Disabilities Act compliance situations, long term disability insurance claims, 
courts of general jurisdiction, and in Social Security Disability cases at both the initial 
determination level and at the hearings level. The objective measurements of ERGOS'™* 
have been upheld in all adversary settings. r 

With the Social Security Administration’s Disability Reengineering Process stated 
^mmitment to extensive use of technology to determine an applicant’s or beneficiary’s 
functionaTcapacity to work, the ERGOS^ offers a unique an4 cost-effective opportunity to 
assist the Dis«dnlity DeterminatibnServices^omake the correct decision the first time, based 
on tangible, measurable data. The use of neutral technology to provide an objective 
assesmient for both initial and CDR determinations could be a tremendous asset to the 
program. 
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The Disability Evaluation Process 

The Social Security Reengineering Team has begun to undertake the bold steps 
needed to develop a more effective disability system. Their support of the use of technology 
to determine an individual’s functional capacity to participate in the labor force is especially 
of interest. 

However, a major issue which needs to be addressed in any successful reform plan 
is the philosophical difference between functional assessments and the current disability 
evaluation. The disability model serves to reinforce to the individual claimant what is wrong 
with them and why they are unable to perform appropriate work functions. The functionzd 
model establishes the individual’s capabilities and, if at all possible, helps them to identify 
functions that can be performed on a gainful basis in the open labor market. 

The issue of function vs. disability already presents itself in the disability 
determination process. The initial determination at the State Disability Determination Service 
is based upon medical listings. An individual who meets or equals the medical listing 
becomes a disability beneficiaiy. 


At the Administrative Law Judge level, legal precedent and judicial discretion are the 
reasons for granting an allowance. However, in nearly all appealfd cases, the determining 
issue is the residual functional ability of the applicant. This appears to be the gap that 
explains the high rate of overturn of initial denials made by the Disability Determination 
Service level. 

Work Recovery has begun to work with the Disability Determination Services of both 
Arizona and California, on pilot programs, to provide functional capacity evaluations at the 
initial determination level. It is important to note that there was some concern among the 
medical community that an ERGOS™ evaluation of functional capacity would replace the 
need for medical evidence. However, that is not the case. The ERGOS"*** does not provide 
a medical diagnosis. The ERGOS™* evaluation determines one’s ability to perform the 
functions necessary to obtain and support employment in the labor force, regardless, or in 
spite of, one’s diagnosis. 

Questions are often raised regarding the use of ERGOS™ to evaluate those with 
mental disabilities. The ERGOS™* Work Simulator can be used to evaluate the functional 
capacity of any individual. The four key factors which are taken into consideration are the 
observed behaviors of the evaluee, the monitored heart rate, the use of the coefficient of 
variation in order to measure the consistency of effort, and the methods-time-measurement 
(MTM) standard for evaluation of the performance according to industrial 
engineering/industry standards. The objective of the functional capacity evaluation is to 
determine an individual’s ability to effectively function in the work force, not to provide a 
diagnosis of a particular form of mental illness. 


Retum-to-Work Approach 

The ERGOS™ Work Simulator has been developed based upon the belief that 
reintegration of a disabled worker into the employer community is dependent upon the 
ability to perform work, not the nature of the disability. Thus, the functional assessment, a 
standardized and objective measure, free &om evaluator bias, is a tool which can assist the 
retum-to-work plan. Once an employer is informed of the potential for an employee to again 
become productive, the job site or job can be adapted to the employee’s nee^ and abilities. 

The evaluee always has the opportunity to determine whether or not he/she has the 
capabilities to perform the physical demands of work activities without the potential for 
embarrassment at a job site, which could further impede that person’s drive to return to 
work. 


Many companies throughout the world (the ERGOS™ evaluation can be administered 
in several different languages) have begun to establish an ERGOS™ baseline of functional 
capacity to perform specific work-related activities. Such a baseline Functional Capacity 
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Evaluation (FCE) allows later measurement and accurate assessment should a worker 
beccnne disabled: this baseline may be used to monitor a worker’s physical improvement or 
deterioration. A baseline can also be utilized by the Social Security Disability process, at the 
initial and the Continuing DisabDity Review stages. 

Though there is often the temptation to use a functional capacity evaluation 
instrument to "find fakers,* the test is far more useful in providing an accurate assessment 
of residual functional ability, taking into consideration both the physical and mental demands 
of work. 

The cost of an ERGOS™ evaluation ($450-$795 per evaluation in worker’s 
compensation cases) is significantly outweighed by the benefits that are achieved. In worker’s 
compensation cases the evaluation is equivalent to approximately 2-3 weeks of temporary 
disability costs. In situations where an appropriate job site modification or accommodation 
can be achieved, the savings can be tremendous. The additional disability benefit costs, 
potential for vocational rehabilitation services, and the additional medical costs to monitor 
an individual while they continue in off-work status can be significant. 

Additionally, the cost of being forced into a disabled status, as opposed to a 
productive status, is significant to the individual with the disability. The opportunity to return 
to suitable, gainful employment far outweighs the benefits received through Social Security 
Disability income and Medicare. Unfortunately, the methodology to safely return an 
individual to the labor force has previously been non-existent. The ERGOS^ Work Simulator 
provides the answer necessary to achieve the successful reintegration of the worker back into 
the labor force, and restore that individual as a productive taxpayer rather than a tax/benefit 
receiver. 

Work Recovery Inc. expects to be able to provide within the next several months 
tang^le cost/benefit data regarding disability and retum-to-work, in particular, cost-benefit 
analysis focused upon the Social Security Disability Program and the Disability Insurance 
Trust Fund. 


Proposed Demonstration Project 

PAAR: Project Administration, Assessment and Reemployment, a team effort to 
assist Social Security in its improvement of the Disability program , will be discussed in detail 
by Jim Allsup of the Allsup Co., the team leader. Work Recovery, through its functional 
assessment role would participate in the project. We believe that the demonstration project 
is appropriate, will be successful and would appreciate consideration by this Committee. 

From our experience with the ERGOS™ Work Simulator in assisting in the return to 
work of several hundred thousand individuals with disabilities to the labor force, the 
proposed project appears to be appropriate and the probability of success appears to be quite 
good due to the nature of the intervention that will be conducted. Furthermore, the 
vocational rehabilitation effort will be more targeted, and less costly than conventional 
rehabilitation services. This is specifically due to the fact that the counselor will have clear 
picture, through ERGOS™*, as to the extent of the individual’s functional capabilities and how 
they relate to the world of work. 

The (4]jective of the demonstration and, indeed, all disability programs is to return 
the individual to work, if at all possible. It is important that the work opportunities be 
suitable, gainful employment "Make work" programs often de-motivate individuals and prove 
costly to that employee when the position ends and he/she is without appropriate skills and 
the physical abilities to perform work in the open labor market. The result is a return to the 
Social Seoirity Disability Insurance rolls and a renewed fear of trying to venture from the 
false security of a disab^ty program. 

Work Recovery believes that the ERGOS"™* Work Simulator can provide the integrzd 
link needed to assess one’s functional capacity and return to productive participation in the 
national work force. 

Thank you for the opportunity to present the ERGOS™ Work Simulator. 
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Testimony 

Before the House Committee on Ways & Means 
Subcommittee on Social Security 
May 24, 1995 

Hearing on "Improving the 
Social Security Disability Program" 


By 

Alisup Inc. 

Social Security Disability Case Management 

Jim Allsup, President 
300 Allsup Place 
Belleville, Illinois 62223 
(800) 854-1418 

By 

Work Recovery, Inc. 

Functional Assessment Evaluation 

Mark Dakos, Vice President 
2341 S. Friebus, Suite 14 
Tucson, Arizona 85713 
(800) 332-3746 

By 

National Rehabilitation Network 
Rehabilitation Services 

Bob Lancaster, President 
Cascade Rehabilitation Counseling, Inc. 

4601 N.E.. 77th Avenue, Suite 250 
Vancouver, Washington 98662 
(800) 234-801 1 


- A Three Phase Demonstration Project - 
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"MoYing Fran Dependency To Rehabilitation 
and Return To Work” 

A PubKc-Priyate Demonstration Proposal 
To Assist the Social Security Administration in its 
Redesign of the Disability Process 


Over the last year, both the general public and their elected representatives in Congress have 
become increasingly aware diat federal disability programs confront major problems. These problems 
stem from the unprecedented growth in program participation, and media allegations of fraud and 
abuse in the SSI program by ^^trious groups including elderly immigrants and drug and alcohol 
addicted individuals. Due to shrinking federal resources, a critical review of the federal disability 
program indicates that like federal welfare programs, its structure may inadvertently trap the disabled 
in a cycle of (tendency from whidi they have little incentive to escape. 

This proposed demonstration addresses these concerns by providing the means for the disabled 
to move frtMn d^ndency, to rehabilitation and return to meaningful work. With the cooperation of 
the Social Security Administration (SSA), this proposal can be implemented immediately. It provides 
methods to ensure that the truly disabled are assist^ expeditiously, while at the same time performing 
timely continuing disability reviews and establishing fraud and abuse prevention measures. 

The Problem 

From 1985 to 1994 the number of DI and SSI recipients increased from 4.2 million to 7.2 
million, or 70 percent. About SO to 60 percent of this growth has occurred just over the last three 
years. The backlog of unprocessed claims now totals nearly one million, with forecasts for new 
claims showing continued dramatic acceleration over the foreseeable future. The continuing disability 
review badclog is now at 1.8 million, with about 500,000 additional cases coming due each year. 
With this growdi, total federal costs, including monthly cash benefits and Medicare and Medicaid 
health coverage, amounted to $107 billion in 1993. Furthermore, in 1994, Congress reallocated FICA 
payrcril taxes to transfer more than $240 billion from the Old Age and Survivors Trust Fund into the 
Dl Trust Fund by the end of 2003. Thus, the disability crisis threatens to further undermine Social 
Security for retirees, beyond die already rapidly shrinking worker-to-retiree ratio. 

Spiraling costs, indicative of an outdated and ineffective disability program, prove that the 
problems and complexities of 1995 were never envisioned when Dl was enacted in 1956. As a result, 
both program structure and administration must be redesigned. Administration redesign can be 
accomplished relatively easily and quickly if the Social Security Administration is receptive to and acts 
on new ideas and measures like those introduced in this prq[>osal. Program structure redesign would 
be aided in part by the information and results produced from the return to work option demonstration 
we are proposii^. To hs oedit, the Social S^rity Administration is moving as fast as it possibly 
can to address the problems within hs control. But unfortunately, its pace is far too slow given the 
magnitude of these problems; and equally unfortunate, some of the problems are beyond its control. 

A PeniODsti-ation Frqje^ of Public-Private Partnership 

Due to this reality, the proposal we make to the Social Security Administration is a challenge 
to be creative and flexible in a demonstration with us that in some ways radically alters their existing 
plans and timetables. At the same time, however, our proposal seizes on two major administrative 
redesign decisions the Social Security Administration has already made and aligns them with other 
new ideas and already proven successful new measures. These new ideas and measures, in turn, 
would help the Social S^urity Administration for the first time exert at least some degree of influence 
on factors that up until now have been totally beyond the Social Security Administration’s control. 
But rather than insinuate our prqxisal is the solution to most of SSA’s administrative problems, let 
us show what we know is possible through a demonstration. However, a successful, productive 
demonstration depends directly on the Social Security Administration’s willingness and ability to be 
bold, creative and recq)tive to new ideas, some of which go beyond the Social Security 
Administration’s stated plans. 
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The Social Security Administration has taken the first major necessary step to problem 
resolution by agreeing diat it needs assistance from third parties. It has followed up by commencing 
discussions with numerous third parties, seeking outside assistance and insight. Though its effon is 
sincere and absolutely necessary, the current "shot gun" approach to third-party interaction will not 
suffice. It must be accompanied by a "rifle* approach through the proper coordination and integration 
of key third-party participants in ^ Social S^urity Administration disability process. Our proposal 
provides this absolutely critical and irreplacesdile coordination and integration. 

For a demonstration with SSA, we have assembled a group of Fortune 500 employers and 
private disability service providers representing health care, rehabilitation, disability insurance, health 
insurance and SSA claimant rq>resentation. This group of companies has agreed to work together 
toward the common goal of identifying and returning disabled employees to work in the shortest 
timeframe possible through the prop^ coordination and delivery of our collective services. Our 
mission is focussed on intervening early in the disability, providing the disabled individual immediate 
access to the services, education and information that is critical to successful and timely rehabilitation 
and return to work. This group includes two key components SSA is relying heavily on for 
assistance-the authorized claimant rqsresentative and the rehabilitation provider. SSA’s reengineering 
plans to pay new claims faster call for the "outsourcing* of the develq>ment of the medical file to the 
claimant representative, with the representative being delegated specific duties and responsibilities to 
assist SSA with its mission. SSA*s rehabilitation plans call for the implementation of its new 1994 
regulation that is designed to give the rehabilitation provider early access to SSA recipients; access 
that up until now has been in effect, denied. But not only does our group of providers represent 
critical components of SSA*s existing plans, we also represent the complete range of assistance needed 
by the individual when he or she becomes disabled. And with our services properly coordinated and 
integrated in an agreed upon delivery system, this system represents the best possible hope of 
returning disabled individuals to productive work activity in the least amount of time. This serves the 
interests of the disabled individual, SSA and the American FICA taxpayer. Our proposal contains that 
necessary coordinated and integrated delivery system. 

Interestingly, all of the disability and health plans in this country are designed to integrate with 
each other, with Social Security and Medicare serving as the foundations for all other plans to build 
upon. But true integration has never been possible because no one has ever managed the integration 
"process." Absent this "managed integration," waste, duplication and unnecessary costs go 
unchecked, with SSA bearing the brunt of the impact. This proposal applies managed integration 
while simultaneously protecting and serving the interests of both SSA and individual claimants. It 
accomplishes this by utilizing SSA's sanctioned private sector "authorized claimant representative" as 
the core of a new public-private disability service delivery system. The private representative, already 
regulated by SSA, not only serves SSA’s interests by timely and judiciously developing the medical 
file, but performs "double duty* by also serving as the "connector," or coordinator and integrator, 
between SSA and the many other disability and health plans. 

Work Recovery. Inc. 

The "Plan for a New Disability Claim Process" published by the Social Security Administration 
(September 1994) has taken a bold step in recognizing the need for a standardized measure of 
functional ability to assess an individual’s capabilities to perform the baseline demands of work. This 
assessment process not only enables the Social Security Administration to evaluate whether or not an 
individual has the baseline abilities to perform occupational demands, but it also provides the basis 
upon which a re-integration of the individual to the labor force can be made. Although a disability 
recipient may meet die statutory criteria for benefits, in many cases that individual may be able to 
return to woik with appropriate modifications at the work site w by using transferable skills in an 
alternate occupation in which the physical demands have been adjusted to accommodate the worker. 

The necessity of coordination and integration becomes paramount for whom the standardized 
measure of functional ability takes place. Early intervention measures by the claims representative 
coordinated with the disability insurer, a rehabilitation provider and an employer can result in 
appropriate jobsite modifications or consideration of alternate occupational duties which will result in 
a return to suitable, gainful employment. Unfortunately, the current process of the Social Security 
Administration uses a limited medical examination that does not provide a functional baseline upon 
which a return to work plan can be considered or realistically implemented. Even with a denial of 
DI or SSI benefits the result is a shifting of the financial burden or continuation of the individual on 
other government-sponsored programs (e.g., AFDC, Food Stamps, General Assistance, etc.). 
Unfortunately, the allowance of DI or SSI benefits usually signifies the end of all efforts to attempt 
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to find employment on the part of the individual for who benefits have been granted. 

However, in the private secttH’ it is common for employers to work closely with disability 
insurers and rehabilitation providers to create a disability management "plan" tailored to returning 
disabled employees to work at the earliest possible point in time. One such plan involves an exclusive 
arrangement between Work Recovery, Inc., the manufacturer of the ERGOS"“ Work Simulator and 
a provider of employer-employee return to work services, and Fortis Corporation, a major disability 
insurer. The two have combined their products and services to facilitate the needs of both employers 
and employees in returning the injured or disabled worker to appropriate employment as soon as 
possible. 

Work Recovery utilizes its new state-of-the-art ERGOS““ Work Simulator to assess, and 
sometimes improve, an individual’s physical capacity for a particular job; it then may work with the 
employer to alter that job to fit the individual’s capabilities. At the same time, the insurer’s disability 
plan pays for most of the employer’s expenses associated with making the necessary modifications to 
comply with the Americans with Disabilities Act (ADA). It also reimburses the employer up to 50 
percent of the first month wages when they accept a claimant into a trial work program, and continues 
to pay the claimant disability payments if the impairment prevents the individual from earning monthly 
wages of at least 80 percent of pre-disability wages. These same innovative measures in a well 
coordinated "team" environment can also be applied to DI recipients. The issue is assembling the 
team and coordinating and integrating their services to create a disability delivery system designed to 
serve both SSA’s and the disabled individual’s interests. 

Components and details of our delivery system that we propose to use in a demonstration with 
SSA are listed in the following pages. They have been carefully crafted to address all of SSA’s major 
disability problems that up until now have seemingly defied solution: 

(1) The timely payment of legitimate claims. 

(2) The establishment of a baseline of functional ability 

(3) Early access to rehabilitation services, including both dependency and return to work 
options. 

(4) Timely continuing disability reviews. 

(5) Fraud and abuse prevention. 

Also listed are our demonstration needs, each of these items having a direct impact on the 
degree of success of this project. The more SSA responds to meet these needs, the more successful 
the project. As the demonstration project designed to address all of SSA’s disability problems, we 
can only hope and trust SSA shares our motivation and desire to succeed by striving to meet these 
needs. 

in 1956, the sole source of SSA disability assistance was the local SSA district office. Today 
in 1995, an entirely new, virtually unused alternative distribution system exists. This new 
system consists of third parties all financially motivated to make SSA disability services 
available due to the multiple benefits the disability award now produces for third parties. It 
is important to note this alternate system did not exist in 1956 because these multiple benefits 
for third parties did not exist. These benefits consist of the monthly income utilized by 
employers and disability insurers to offset their own disability plan liability. They consist of 
the 1 1 month extension of COBRA health benefits guaranteed under COBRA law (from 18 to 
29 months), important to all health care providers. They consist of guaranteed Medicare 
entitlement upon the 30th mondi of disability, important to health care providers, employers 
and health insurers. And they will also soon consist of payment for early rehabilitation 
services via the new SSA rehabilitation regulation. Thus, our demonstration partners are 
motivated to work together to identify SSA-eligible disabled individuals early. Claimants will 
be "intercepted" at any one of a variety of points in our delivery system before entering a SSA 
district office for services. Once intercepted, they will immediately be referred to the 
authorized claimant representative for interview, screening and application, if appropriate. 
Since the claimant representative’s fees are contingent only, only legitimate claims will be 
referred to SSA. All claims will be referred to the appropriate SSA district office by mail 
only, accompanied by the full development and documentation previously made available to 
the claimant representative by demonstration panners. With each claim file will be a short 
brief addressing the relevant medical listing(s) and/or vocational rule. SSA’s role will be 
limited primarily to that of adjudication, as currently envisioned in their reengineering plans. 
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Proper/Timelv 


Of AU Relevant Public and Private. 


Disabilitv and Health Benefits . Due to the fragmentation of this country’s many public and 
private benefit plans, proper coordination has become extremely difficult, if not impossible. 
Disabled individuals routinely fall through the cracks of these many plans, in turn m^ing the 
task of rehabilitation that much more difficult How cam a disabl^ individual even begin to 
psychologically prqme for rehabilitation if he or she has no disability income or health 
insurance? In this demonstration we will utilize speciadly trained authorized claimamt 
representatives well versed in aii major benefit plans, disability and heailth, and how they are 
designed to coordinate and migrate with each odm*. It is important to note that SSA claim 
representatives employed by SSA do not receive such training. Our claimant representatives 
will coordinate DI and SSI benefits widi private disability insurance, workers compensation, 
state disability plans and odier relevam p^lic and private disability plans when appropriate. 
Available documentation from diese plans will be actxssed and utili^ to help develop ^e file 
for SSA purposes. Prospective Medicaie endtiement will be coordinated with extended 
employer health plans beyond 30 months of disability, normal employer-provided 18-month 
COBRA coverage, extended 19 to 29 month COBRA coverage if disabled for SSA purposes, 
workers compensation, available Medigap plans for the disabled, and other health benefits 
when appropriate. This comprehensive coordination of multiple public and private disability 
and health benefits by qq^ entity is unprecedented, but absolutely critical to the ultimate 
success of SSA rehabilitation efforts. Advocates for "single payer" health insurance envision 
the single payer as the only solution to simplifying fragmented and complex health insurance 
systems. This demonstration widi SSA will prove time is an alternative. It can serve as the 
model for others to follow. 


We also want to note that we want to ensure to the greatest extent possible sufficient 
diversity in the claims we process. As such, we are willing to work with SSA to secure other 
means of referred claimants if the Agency feels it would be appropriate to reflect the proper 
diversity. 

Options . Our authorized claimant repceseimtive’s initial interview with SSA applicants will 
be totally unlike the interviews curre.Ttly conducted in SSA district offices. In addition to early 
access to claimants via an alternate distribution system and comprehensive coordination of 
benefits, we will simultaneously conduct SSA god rehabilitation evaluations. Our rehabilitation 
personnel will evaluate the clairnam for rehabilitation purposes while our SSA claimant 
representative evaluates for SSA purposes. For those individuals who appear to be SSA 
candidates god rehabilitation candidates, prospective SSA benefits will be communicated as a 
rehabilitation device only. B^iefits will be communicated as "financial assistance to help you 
return to work" in the form of "temporary" monthly income, "potential Medicare entitlement 
if rehabilitation efforts have not returned you to work within 30 months of the start of your 
disability," and a "nine month trial work period that will allow you to attempt to return to 
work and receive both SSA benefits and wages." This specialized message, delivered early 
by a disability specialist, away from the typical multi-issue SSA district office environment, 
can play a critical role in motivating the disabled individual to return to work. Coupled with 
the opportunity to return to work via access to early rehabilitation services, and financial 
security throu^ the controlled coordination of disability and health benefits and the timely 
payment of the SSA disabiliQr claim, the potential for successful rehabilitation has been 
maximized absent an absolute requirement to accept rehabilitation services. 

InMnedmfe Ryfc nnI By Authorized ChuniOTt ReiHiescotative To RehabiliUtion Network . 

Thg Natinnal Rfhahilif ^tion Network 

Since current SSA plans call for die heavy reliance on both the authorized claimant 
representative and rehabilitation provider, diis demonstration will directly connect these two 
SSA panners. Once we have identified a disabled individual as both a rehabilitation and SSA 
candidate, immediate referrals to both parties will be made. We have agreed to utilize a 
national network of rehabilitation prov^rs to provide Social Security claimants with both 
convenience in location and choice of service. The National Rehabilitation Network (NRN) 
is composed of rehabilitation providers experienced in providing services in workers 
compensation cases, who are nationally based and will provide approximately 200 service 
office locations across the nation. The claimant will be referred to a rehabilitation provider 
in the network within a 50 mile radius of home. If more than one rehabilitation service 
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provider is within the 50 mile radius, the claimant will be referred from a provider list in 
rotation to the next available provider. Where more than one provider exists the claimant will 
have the opportunity to ask for another referral where there is no compatibility with the 
provider’s counselor. 

To insure the quality of rehabilitation services. National Rehabilitation Network 
providers have agreed to the following criteria: 

1. To comply with all state licensing requirements for rehabilitation providers. 

2. To adopt the Code of Professional Ethics promulgated by NARPS. 

3. To comply with national reporting and quality control standards demanded by 
Social Security Administration. 

The key to the success of returning disabled workers to work in the workers 
compensation arena is early intervention with rehabilitation services at first reporting of the 
disability. We believe that the Social Security Administration should consider experimenting 
with early rehabilitation services for individuals as they become eligible for benefits. This 
model has been very successful in the private sector in workers compensation cases, used by 
both the employer and long-term disability insurer. We are recommending services to Social 
Security that we currently provide and know return people to work and to happier and 
productive lives. 

Members of the National Rehabilitation Network have agreed to provide the Social 
Security Administration with cost effective rehabilitation services, not to exceed a cap of 
$1,700 to $2,000 per person. This fee would not include the cost of an evaluation by a 
functional assessment tool, not to exceed $450 per person. These charges to return disabled 
individuals to work are offset by the average monthly Social Security benefit which is 
approximately $660 a month and the average benefit duration is six years or $47,520 in total 
benefits. With early intervention services, at the cost of less than $2,500 per worker, there 
is the potential of saving nearly $40,000 per worker on the average disabled individual 
returned to work. 

Our authorized claimant representative will submit a fully developed, documented and 
presented claim file to the SSA district office, while simultaneously referring our rehabilitation 
analysis to a participating rehabilitation provider. Our claimant representative will then move 
into a claim management csqiacity, coordinating and communicating all subsequent relevant 
activity with both the SSA district office and rehabilitation provider. This claim management 
"triad" responds to SSA’s stated plans to develop a new disability claim manager who will 
work in the district office. These three entities would then work together to process the SSA 
claim, provide rehabilitation services, and coordinate and ultimately terminate SSA and 
Medicare benefits upon the successful return to work. 

Th^Ca«-Man aggmgn| CoQrdimrtion TeaiWLfl) Authorized Claimant Representative (2) 
S$A DisabiMty Claiin Maiia£cr (3) Rehabilitation Network . This three-person case 
management team will closely coordinate all activities, clearing all previously determined 
communications and information through the SSA regulated authorized claimant representative. 
This will allow the SSA disability claim manager to primarily focus on the processing of new 
claims. Activities will be subdivided as follows: 

• Medical Manaaement Services - designated rehabilitation provider 

• Vocational Rehabilitation Services - designated rehabilitation provider 

• Continuing Benefit Coordination - authorized claimant representative 

• Continuing Disability Reviews - The Disability Team: SSA disability claim 
manager/authorized representative/rehabilitation provider ~ Upon the SSA established 
diary, SSA would route case through the authorized claimant representative to the 
rehabilitation provider for review. Authorized claimant representative would monitor 
diary to ensure timely referral from SSA. If determined no longer disabled by 
rehabilitation provider in conjunction with SSA established criteria, recommendation 
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for termination would be routed back through claimant representative to SS A for review 
and final determination. If determined still disabled, recommendation would be 
referred and handled in same manner. If the rehabilitation provider is being called 
upon to intervene early in the disability claim, let’s take the next logical step and 
involve them in the continuing disability review. There is no logical reason not to 
include them in the process, leaving the final decision to SSA upon review. 

• Fraud and Abuse Prevention Through Return to Work Monitoring and Third-party 
Incentives - authorized claimant representative, in conjunction with demonstration 
participants. Our authorized claimant representative will remain in regular contact with 
the SSA disability recipient to monitor subsequent health care treatment to ensure 
proper and timely primary-secondary health care expense billing. This service is 
offered to employer, health care provider and health insurer clients/demonstration 
participants to ensure Medicare is billed as primary when appropriate. Through this 
regular contact our claimant representative will also explore possible return to work 
through a designated series of questions. Through this questioning, coupled with an 
agreed upon regular flow of information from our employer, disability insurer, health 
insurer and health care provider demonstration participants, in addition to our 
rehabilitation case manager partner, our claimant representative will serve as an 
information "clearing house" for SSA. This information network can then be used to 
report events to SSA on a timely basis that warrants record update, benefit termination 
or other action. Such an infcxmation netwOTk readily available at SSA’s disposal 
currently does not exist. Potentially, it could go a long way in securing the public’s 
trust that SSA is proactively doing everything in its power to minimize the likelihood 
of fraud and abuse. Furthermore, financial incentives to encourage third-party 
participation in fraud and abuse prevention should also be explored, such as fees 
contingent on legitimate benefit termination. Since the current SSA administrative 
system does little to encourage or reward SSA employees to detect and investigate 
potential fraud and abuse, reward third parties to b^me involved. If third parties 
finally are being called upon to participate in claim processing and rehabilitation 
efforts, let’s expand dieir involvemeitt on gli fronts. 

Imm«>diati> Return To Work Repor tinr Tn SS A/HCFA . Upon notification and validation 
that a SSA disability recipient has returned to work, the authori^ claimant representative will 
immediately report this event to both SSA and HCFA via a previously agreed upon 
communication format. This will help deter situations where disability payments continue 
despite a permanent return to work beyond the expiration of the nine month trial work period, 
and despite alleged requests by claimants to terminate payments (DI recipient Mary Jane Owen 
in testimony before Senate Special. Committee on Aging). It will also assist HCFA in its 
"Datamatch" program design^ to recover ovopayments from private health plans that paid 
secondary rather than primary de^ite a disabled employee’s return to work activity. Such 
timely reporting by the authorized claimant representative will serve the interests of the 
disabled beneficiary, SSA and HCFA in preventing both SSA and Medicare overpayments 
from ever occurring. Such a repenting mechanism currently does not exist. Furthermore, the 
effectiveness of such a mechanism would be magnified if and when our authorized claimant 
representative would be granted direct electronic access to the SSA file. Current SSA 
reengineering plans call for electronic access by the authorized claimant representative by year 
five of their current plans. If this timetable can be expedited, overpayment prevention can be 
expedited. It would also allow for the electronic submission of claims, providing additional 
administrative savings to SSA. 
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Demonstration Needs 

To maximize the effectiveness of this demonstration and the resulting savings to SSA, we are 
requesting cooperation from SSA in the four areas listed below. The degree of cooperation will 
directly result in the prospects of a timely demonstration and the degree of savings and the amount 
of information that can be utilized to assist overall program enhancements. We recognize this 
prc^sal in part goes beyond SSA’s existing plans and requests them to be extremely creative and 
flexible. But we also recognize time is at a premium and new ideas must be entertained and 
implemented now. We are extremely confident of the results this proposal can produce. It simply 
draws on the current expertise, in a carefully coordinated and integrated manner, of all of our 
demonstration partners. We simply want the opportunity to show what is possible, what can be done 
now to help prevent what will surely occur with DI and SSI without the type action we are proposing. 

■ Assignment of SSA Personnel . We request the immediate assignment of two SSA 
headquarters personnel to work with us at our location for five weeks to prepare a plan 
of action. Together we will devise a plan to implement this proposal and report back 
to Mr. Banning and SSA headquarters for clearance to proceed. The plan will include 
how to obtain and achieve in as short a time frame as possible the primary needs listed 
below for a successful demonstration. 

■ Funding . Initial funding requirements would be for rehabilitation services. Fees 
associated with the representation of SSA claimants would primarily come from 
disability provider demonstration participants, with a minority from individuals directly. 
Since our proposal calls for an expanded role of the authorized claimant representative, 
however, funding available through reengineering would subsequently be necessary for 
these additional services. As regards rehabilitation, funding for rehabilitation provider 
participants commencing as their services begin is an absolute must. Absent this early 
funding, there will not be rehabilitation participation. The new SSA rehabilitation 
regulation currently calls for funding only after the disability recipient has 
demonstrated nine months of substantial gainful activity. Rehabilitation providers will 
not and cannot provide their services as this regulation is currently presented. It is 
entirely prohibitive. We understand that SSA may have the authority to contract for 
rehabilitaticMi services in a designated demonstration and make such early funding 
available. We are also aware that dre new SSA regulation that applies to their 
reengineering initiative will make funding available for unique programs. Since our 
proposed demonstration encompasses both reengineering and rehabilitation, and is 
unprecedented in nature, funding may indeed be available from two separate 
components within SSA. As to the amount of funding necessary, the rehabilitation 
network will provide rehabilitation services at an average cost of $1,850 per case. 
(Averaged between $1,7(K) - $2,(X)0 per case, with $2,000 being the maximum fee for 
rehabilitation services.) Their 1994 performance resulted in 13,719 people returning 
to work out of 62,741 cases referred for services. However, many of these claims are 
short term and/or partial disabilities. But lacking the actual percentage of these claims 
that would meet SSA criteria, and the fact that SSA recipients have never had routine 
access to rehabilitation services, fOT simplicity purposes we will utilize their actual past 
performance for funding request purposes. Therefore, we can estimate that for every 
1,000 new claims we would process, 262 would be referred for rehabilitation services 
at an approximate total cost of $705,042. Assuming at least 15,000 claims would be 
processed initially, we request at least $10,575,630 in rehabilitation funding, to be 
adjusted upward, with additional claims volume. Reengineering funding will depend 
on SSA’s flexibility to work with us to maximize claim volume and the proposed 
expanded role of the authorized representative. 

■ Centralized Claims Processing . Approximately 45 % of the labor force in America is 
covered by private disability plans that offset their liability against DI benefits. The 
definition of long term disability in most of these plans is very similar to SSA’s 
definition, making the medical documentation in these claim files extremely valuable 
for SSA purposes. Upon thorough investigation and payment determinations in these 
claims, claimants are referred to SSA district offices to file applications for DI. Most 
of these claims are subsequently awarded by SSA, with the private plan then applying 
their offset. Disability insurers and employers will voluntarily commit their claimants 
to our demonstration’s distribution system in lieu of referring them to SSA district 
offices, if motivated to do so. The strongest possible motivation would be an 
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agreement by SSA to process these claims through one contained geographical area, in 
lieu of the current processing in all 50 states. This would reduce the amount of 
"competition* for time these privately insured claims currently face in SSA district 
offices, DDSs and OHAs. This would in turn speed their processing and payment, 
maximizing the reduction of the disability liability of these private plans. This is a 
strong motivation for these private plans to participate in our demonstration. The more 
they participate, the higher the claim volume in our demonstration, producing higher 
administrative savings to SSA and higher trust fund savings due to successful 
rehabilitation. We currently have the concurrence of one SSA region to work with us 
to provide centralized processing assistance if SSA in Baltimore will provide the 
approval. I am in constant contact with the Health Insurance Association of America 
(HIAA) and individual disability insurers, and can virtually guarantee their substantial 
utilization of the alternate distribution system this propel contains, if centralized 
processing of these claims become a reality. Specialized handling of these claims 
makes perfect sense when it guarantees third-party processing and extremely valuable 
free m^ical documentation. Massive savings to SSA is virtually guaranteed, and why 
duplicate what the private insurer has already performed? SSA and the HIAA are just 
beginning discussions in very superficial and general areas. We propose leap-frogging 
ahead and creating a direct "operational link" between SSA and the private disability 
insurer, with the SSA regulated authorized claimant representative serving as the 
intermediary to protect the integrity of SSA and the interests of both SSA and the 
disabled individual. Such "linkage" between SSA and private insurers by authorized 
claimant representatives has unofficially been in existence for 1 1 years on a relatively 
small basis. Let’s make it official and massive, especially when guaranteed massive 
savings to SSA is the return. 

Expedited Electronic Access . Current reengineering plans call for electronic access by 
the authorized claimant representative in 1999. Given the scope of this demonstration 
proposal and its potential impact on SSA, we suggest that the current timetable be 
revisited. It can only help to expedite current electronic access plans. Electronic 
access to verify insured status, submit claims, update the record, and perform a host 
of other activities currently perfeumed by SSA, will be of immeasurable value to SSA. 
Performed by the authorized claimant representative, subject to the necessary 
safeguards, it also provides SSA and the individual the maximum protection against 
fraud and abuse. It would be the ideal vehicle to expedite and maximize the growth 
of the authorized claimant representative in the SSA disability process. An entire new 
industry and critical SSA partner is available now, and their participation would be 
radically expedited if electronic access is expedited. 


We recognize elements of this proposal may appear radical to many, but quite frankly, radical 
measures are needed. We stand ready and willing to work with SSA staning now to discuss and 
implement this proposal. We want to help, we know we can help, if given the opportunity. We 
request that (^portunity. 
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Anticipated Demonstration Savings 


Both administrative savings through third-party processing assistance and trust fund savings 
through rehabilitation and return to work will occur. These savings are measurable in advance based 
on past performance as listed below. What is not measurable in advance because it is unprecedented 
would be the rehabilitation provider participation in continuing disability reviews and the authorized 
claimant representative’s expanded role into post entitlement management. We will therefore not 
address these two functions of our proposed demonstration. 

■ Information obtained from SSA indicates the current average cost for the processing 
of a disability claim is $1,667 per claim. In our demonstration, our authorized 
claimant representative will perform every function associated with the processing of 
a claim other than adjudication and payment. This will include initial evaluation and 
insured status verification, interview, completion of all relevant application forms, full 
medical development and documentation and a brief analysis of the relevant medical 
listing(s) and/or vocational rule(s) supporting a payment decision. Assuming 
demonstration claim volume of at least 15,000 claims at savings to SSA of $1,667 per 
claim, administrative savings to SSA in this demonstration would be at least 
$25,005,000. Additionally, one major disability insurer demonstration partner 
estimates that for each disability claim it processes, an average of $700 per claim is 
spent on medical and vocational development and documentation. Since the majority 
of claims in our demonstration would be referrals from disability insurers and 
employers, but many do not spend $700 per claim for such documentation, we will 
assume an average expenditure per claim of $300. Since this documentation would 
automatically be referred to SSA at no cost to SSA, we will estimate total "added 
value" in this demonstration at 15,000 claims to be $4,500,000. Thus, total 
administrative savings and "added value" would amount to $29,505,000. 

■ Trust Fund Savings . Information from SSA indicates that the average SSA monthly 
benefit is currently $660, with the average duration for receipt of DI benefits being six 
years. Based on these averages, 15,000 Dl recipients awarded SSA benefits without 
access to rehabilitation services would yield total trust fund expenditures of 
$712,800,000 over a six year period. Past performance of our rehabilitation provider 
participants indicates 22% of dieir cases return to work within six months of referral. 
But due to the unknown factors such as short term and partial disabilities in this 
population, and SSA’s nearly non-existent rehabilitation experience, we will utilize 
various return to work ratios within six months, beginning at a 5 % return to work ratio 
and increments of 10%, 15% and 20% At5%, a total of 750 individuals out of 15,000 
could be expected to return to work. This would result in reduced trust fund outlays 
of $26,730,000. Subtract from this $1,725,000 for the return-to-work cost of 
rehabilitation services, net trust fund savings would be $25,005,000 over the expected 
six year benefit period. Add to this the $29,505,000 in anticipated administrative 
savings, total savings would be at least $54,510,000 or a 7.6% reduction in total trust 
fund outlays over the expected six year benefit period. These savings would increase 
further if our return to work ratio’s exceed 5% as portrayed in the attached savings 
scenarios, and if we are granted the participation we propose in continuing disability 
reviews and fraud and abuse prevention through return to work monitoring and 
reporting. 
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Projected Benefits 
SSA Trust Fund Savings Scenario 
Based Upon 5% Return to Work Ratio 


Total population in demo project = 15,000 people 
Cost without project = 

$660 month* x 15,000 people = $713 million in benefits paid over six years** 

* average Social Security Disability benefit 
** average Social Security benefit duration 


Rehabilitation Savings 


Rehabilitation of 750 people over six years 
Gross benefit savings = $26.7 million 
Return-to-Work Rehabilitation costs for 750 people = 

Cost of Rehabilitation = $1.7 million* 

* average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000 
per case, with $2,000 being the maximum fee for rehabilitation services) plus $450 
per case for full functional capacity evaluation. 

Total net benefit savings = 

$ 26.7 million gross benefit savings 
-1 .7 million rehabilitation costs 
$ 25.0 million net benefit savings 


Social Security Benefit Cost Savings 

1 5,000 cases = 

$29.5 million in case development costs and case management savings 

Total Savings = Administrative Costs & Benefits Savings 

$ 25.0million net benefit savings 
$ 29.5 million administrative savings 


$54.5 million Total Savings = 7.6% reduction in total trust fund outlays 
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Projected Benefits 
SSA Trust Fund Savings Scenario 
Based Upon 10% Return to Work Ratio 


Total population in demo project = 15,000 people 
Cost without project = 

$660 month* x 15,000 people = $713 million in benefits paid over six years** 

* average Social Security Disability benefit 

* * average Social Security benefit duration 


Rehabilitation Savings 


Rehabilitation of 1,500 people over six years 
Gross benefit savings = $54 million 
Return-to-Work Rehabilitation costs for 1,500 people = 

Cost of rehabilitation = $3.4 million* 

* average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000 
per case, with $2,000 being the maximum fee for rehabilitation services) plus $450 
per case for full functional capacity evaluation. 

Total net benefit savings = 

$ 54.0 million gross benefit savings 
-3.4 million rehabilitation costs 
$ 50.6 million net benefit savings 


Social Security Benefit Cost Savings 

1 5,000 cases = 

$29.5 million in case development costs and case management savings 

Total Savings = Administrative Costs & Benefits 

$ 50.6miliion net benefit savings 
$ 29.5 million administrative savings 


$ 80.2 million Total Savings = 11.2% reduction in total trust fund outlays 
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Projected Benefits 
SSA Trust Fund Savings Scenario 
Based Upon 1 5% Return to Work Ratio 


Total population in demo project = 15,000 people 
Cost without project = 

$660 month* x 15,000 people = $713 million in benefits paid over six years** 

* average Social Security disability benefit 
** average Social Security benefit duration 


Rehabilitation Savings 


Rehabilitation of 2,250 people over six years 
Gross benefit savings = $80 million 
Return-to-Work Rehabilitation costs for 2,250 people = 

Cost of rehabilitation = $5.2 million* 

* average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000 
per case, with $2,000 being the maximum fee for rehabilitation services) plus $450 
per case for full functional capacity evaluation. 

Total net benefit savings = 

$ 80.0 million gross benefit savings 
- 5.2 million rehabilitation costs 
$ 74.8 million net benefit savings 

Social Security Benefit Cost Savings 

1 5,000 cases = 

$29.5 million in case development costs and case management savings 

Total Savings = Administrative Costs & Benefits 

$ 74.8 million net benefit savings 
$ 29.5 million administrative savings 

$104.3 million Total Savings = 14.6% reduction in total trust fund outlays 
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Projected Benefits 
SSA Trust Fund Savings Scenario 
Based Upon 20% Return to Work Ratio 


Total population in demo project = 1 5,000 people 
Cost without project = 

$660 month* x 15,000 people = $713 million in benefits paid over six years** 

* average Social Security disability benefit 

* * average Social Security benefit duration 


Rehabilitation Savings 


Rehabilitation of 3,000 people over six years 
Gross benefit savings = $107 million 
Return-to-Work Rehabilitation costs for 3,000 people = 

Cost of rehabilitation = $6.9 million* 

* average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000 
per case, with $2,000 being the maximum fee for rehabilitation services) plus $450 
per case for full functional capacity evaluation. 

Total net benefit savings = 

$ 107.0 million gross benefit savings 
- 6.9 million rehabilitation costs 
$ 100.1 million net benefit savings 

Social Security Benefit Cost Savings 

1 5,000 cases = 

$29.5 million in case development costs and case management savings 

Total Savings = Administrative Costs & Benefits 

$100.1 million net benefit savings 
$ 29.5 million administrative savings 

$129.6 million Total Savings = 18.2% reduction in total trust fund outlays 
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Functional Assessment Rehabilitation Costs 
For Population Not Returning To Work 


5 % Return To Work Ratio: 750 individuals return to work 

14,250 balance 

25 % - full functional capacity evaluation 
3,562 @ $450 = $1,602,900 


45 % - upper extremity evaluation only 
6,413 @ $225 = $1,442,925 

TOTAL Functional Assessment Costs = $3,045,825 


Balance of 30% (4,275) receive no functional capacity evaluation because of terminal illness, sever 
disabilities, etc. 


10% Return To Work Ratio: 1,500 individuals return to work 

13,500 balance 

25 % - full functional capacity evaluation 
3,375 @ $450 = $1,518,750 


45 % - upper extremity evaluation only 
6,075 (8> $225 = $1,366,875 

TOTAL Functional Assessment Costs = $2,885,625 


Balance of 30% (4,050) receive no functional capacity evaluation because of terminal illness, severe 
disabilities, etc. 
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Functional Assessment Rehabilitation Costs 
For Population Not Returning To Work 


15% Return To Work Ratio: 2,250 individuals return to work 

12,750 balance 

25 % - full functional capacity evaluation 
3,187 @$450 = $1,434,150 


45 % - upper extremity evaluation only 
5,738 $225 = $1,291,050 

TOTAL Functional Assessment Costs = $2,725,200 


Balance of 30% (3,825) receive no functional capacity evaluation because of terminal illness, sever 
disabilities, etc. 


20% Return To Work Ratio: 3,000 individuals return to work 

12, (XX) balance 

25 % - full functional capacity evaluation 
3,000 @ $450 = $1,350,000 


45 % - upper extremity evaluation only 
5,400 @ $225 = $1,215,000 

TOTAL Functional Assessment Costs = $2,565,000 


Balance of 30% (3,600) receive no functional edacity evaluation because of terminal illness, severe 
disabilities, etc. 
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Chairman Bunning. Thank you very much. 

We would like to ask you some questions, obviously. 

Jim, I know how my constituents feel about the disability pro- 
grams that we have with SSDI and with SSI. We are trying to deal 
with SSDI right now. What kind of constituent feedback do you get 
from your district offices and your constituents about the reliability 
and the backlog and all the things that occur specifically to your 
district? I would appreciate if you can give me an idea. If you have 
the same experience that I have in my district and that other peo- 
ple have, I am sure that we know we need to change the system. 

Mr. McCrery. There is no question, Mr. Chairman, that for 
those people who are attempting to get some action through the 
system, it is a terribly inefficient system. We do get a number of 
complaints, and I am sure, as you do, we get a ton of case work 
from people who are attempting to get through the system. 

But on the other side, Mr. Chairman, from constituents who are 
not in the disability system but are in the work force and seeing 
other people who appear to them to be perfectly capable of working 
and yet are in the system and receiving disability, it kind of irks 
them. I get a number of complaints like that, as well. 

That is where I think this technology could play a role, ulti- 
mately, in providing an objective standard and an objective testing 
procedure to make sure that those people who «are capable do not 
stay on disability but get back into the work force. 

Chairman BuNNiNG. One of the big problems that came up yes- 
terday was the backlog was in CDRs. We are looking at 2 million 
people that need to be reviewed in a 3-year period. The Social Secu- 
rity Administration told us that they reviewed like 100,000 or a lit- 
tle over 100,000 last year, and we are not even close to fulfilling 
the requirements of the law. 

My biggest problem, Jim, is what Mr. Dakos has talked about re- 
garding the physical aspects of the ability to work. How would we 

f jet around the mental impairments that sometimes create a prob- 
em? 

Mr. McCrery. That is a problem that is not directly related to 
this technolo^. It is only in terms of the physical capability of the 
individual. This technology does not have any direct application to 
mental impairments, and I do not think Mr. Dakos is putting it for- 
ward as that. I will let him address that. 

Chairman BuNNiNG. Go right ahead. 

Mr. Dakos. Thank you, Mr. McCrery. 

We actually do address the 20 mental residual functional capac- 
ities outlined by the Social Security Administration in the evalua- 
tion process. In the ERGOS, we have created cognitive distraction 

in the evaluation process 

Chairman BuNNiNG. Meaning what? 

Mr. Dakos. What you need to be able to do so that you do not 
have an individual focused on the disability but going more to the 
function that is required in the work. You create a distraction so 
that you do not have the individual focused upon the disability — 
if you ask him, how is your back feeling, he is going to tell you, 
it feels awful. However, if you have him going throu^ an activity 
that requires the individual to perform functions that may not have 
him focusing on the back but, let us say, counting, doing part of 
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a process or a game, what takes place is that the function over- 
takes the focus on the physical disability. 

Chairman Running. But what about the mental impairment that 
might be creating the physical disability? 

Mr. Dakos. You mean the subjective complaint? 

Chairman Running. Whatever it might be. 

Mr. Dakos. We monitor the subjective. We also, during the en- 
tire process of the evaluation, allow the individual to self-report 
what their subjective discomfort is. But we also have the individ- 
ual’s heart rate monitored during the course of the entire evalua- 
tion so that if they are experiencing discomfort, there should be an 
associated increased heart rate that takes place. 

We have also built into it the use of the coefficient of variation, 
which shows the consistency of the effort that takes place during 
all strength requirement activities. In other words, is the individ- 
ual trying to deliberately manipulate the evaluation process? So we 
can discern that, as well. 

We have observed behaviors which have been rated by the indus- 
trial psychologists on our team, which outline specifically what 
functions may be impacted on the 20 mental residual functional ca- 
pacities during the course of the evaluation. 

Chairman RUNNING. That have to be measured under the Social 
Security disability? 

Mr. Dakos. Correct. 

Chairman Running. Mr. Jacobs. 

Mr. Jacobs. Thank you, Mr. Chairman. 

I like the chairman’s opening statement, as I may have indicated, 
because the word “draconian” does not belong in a system of jus- 
tice. Draconian is if you are not eligible for the granting of a claim, 
the claim is not granted. Justice means that if you are, it is grant- 
ed. Determining which is which is the imponderable of civilized so- 
ciety since the dawn of creation to do justice. 

I think that, Mr. Dakos, you have a tool that advances by 
quantums that quest for truth. I note, too, that some of the most 
genteel organizations who deal with so-called disability adopt as 
their slogan, “It is the ability, not the disability, that counts.” 

So I think that if in the seats of authority, if you speak about 
whether the person does have ability, despite whatever disability 
there is — I have 10 percent disability from combat in the Marine 
Corps in the infantry. Some of my critics would say I have some 
of that other kind of disability, too, I suppose. But somehow or 
other, a majority has thought that maybe I could fill this job. As 
Mr. McCrery or any other Member of Congress will tell you, it is 
not a full-time job, it is an overtime job. 

So I think we should say for the record that nobody is being 
mean, nobody is being cruel, nobody is advocating frontier justice. 
That has happened on occasion in the past in the Social Security 
system. There have been suicides as a consequence of it, and it is 
a sad chapter. 

But your invention, this machine, I think, is a wonderful thing, 
and again, Mr. McCrery, I do not endorse a particular product, but 
this general technology is one of the best things that has ever come 
before us, I think, for the Social Security system. 
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When I was practicing law, I had a case where a young woman 
was in a filling station while the wheels on her car were being bal- 
anced and the machine flew apart somehow or another and struck 
her in the knee. Boy, I will tell you, she was a pathetic figure. Her 
limp was very pronounced, and each time she limped, the expres- 
sion of pain on her face evoked empathy. However, when we had 
our pretrial conference, the insurance company showed the films 
they had taken of her as a Girl Scout leader and she was running 
like a gazelle across a park. 

So President Kennedy in his inaugural said, “Sincerity is always 
subject to proof,” and I do not think you insult anybody by subject- 
ing him or her to this kind of objective evaluation. 

The question I want to ask, you touched on it and I liked what 
I heard. The real plague to the system is the subjective. The ques- 
tion of pain has always been the most obscure. You say that you, 
to some extent, you can monitor pain. I say I cannot walk on my 
leg and you look into my heart and say I can hardly wait to get 
out to the park and run. Could you expand on that just a little bit? 
That is my only question. 

Mr. Dakos. Sure. The way that we take care of that, we always 
obtain a baseline blood pressure and resting heart rate with an in- 
dividual. We also monitor the heart rate prior to the commence- 
ment of any repetitions necessary for performance of any of the 
physical tasks and then at the completion. If the individual is expe- 
riencing discomfort, there will be an associated heart rate increase. 

In fact, I had a specific case that took place with the Postal Serv- 
ice where, frankly, it was thought that maybe this individual was 
faking it. She went through pushing, pulling, she was doing lifting, 
and, frankly, when she went down into a lifting position to pick up, 
on a static force lifting activity at ankle height, all of a sudden her 
heart rate shot up by 35 beats per minute, which more or less, a 
good way of putting it, is it objectified the subiective complaint. She 
was experiencing discomfort, and, in fact, sne went through the 
three-repetition trial for performing lifting at ankle height and it 
even accelerated a little bit further. 

So when I was asked by the Post Office, they said. Oh, was she 
faking? I said, gentlemen, you have a problem you need to address, 
and that is this individual cannot perform lifting below the level 
of the knees on a safe basis. So we are looking at safe capability 
to perform work. The Post Office, in turn, modified her job duties 
and it was quite inexpensive. They simply made it so that she did 
not have to perform lifting on two lower shelves within her delivery 
truck. This was instead of having to pay significant disability mon- 
eys and significant additional medical expenses trying to find the 
answer. 

Mr. Jacobs. So there is a tinge of the polygraph in the proce- 
dure. 

Mr. Dakos. We do not like to refer to it as a polygraph, but we 
do need a heart rate monitoring to take place. 

Mr. Jacobs. For pu^ose of elucidation, though, it does follow 
President Kennedy’s injunction that sincerity is subject to proof. 

I think it is a great technology, and I like ERGOS. Thank you. 

Mr. Dakos. Thank you. 

Chairman Bunning. Mr. Portman. 
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Mr. PoRTMAN. Let me just commend Jim McCrery for all the 
work he has done in the disability area. It is a very difficult area 
to work in. It is very emotional. It is an area of great controversy, 
and I think Jim McCrery has rolled up his sleeves and really dug 
into the program in a responsible way. He has come up with a lot 
of interesting and provocative ideas, some of which helped us tre- 
mendously in the welfare reform debate at the subcommittee and 
committee level. 

I think his bringing you, Mr. Dakos, I assume Mr. McCrery was 
somewhat responsible for your presence here today, is another ex- 
ample of him forcing us to look at some of the ways in which we 
can improve the system and get more objectivity in the review 
process. 

My big concern, Mr. Chairman, I think, is the one you shared, 
which is the tremendous backlog and the inability of us through 
the CDRs to come up with a way to process people more quickly. 
If you can do that, obviously, we will see a reduction in the rolls, 
assuming that there is some objective criteria that can be applied. 

So I am very enthused by what I hear today and, again, com- 
mend Jim McCrery for pushing the issue. 

I would ask one question, and maybe this is, Mr. Dakos, inappro- 
priate to address to you, maybe more to the chairman, and that is 
what kind of legislative remedy would we be talking about in order 
to change the redesign process at this point? I understand that by 
the year 2000, SSA would have a redesign. Do we need legislation 
to try to 

Chairman Running. We would have a backlog of about 3 million 
by then, if they do not come up with something a lot quicker. 

Mr. PoRTMAN. So one of the purposes of this subcommittee hear- 
ing today, I take it, is to try to highlight some areas where we 
might be able to see even more aggressive use of technology, 
whether it is computerization or Mr. Dakos’s technology, to try to 
come up with a way to get that backlog down. 

I appreciate your coming today and hope we will continue to 
work with you at the subcommittee level and through the SSA. 

Thank you, Mr. Chairman. 

Chairman RUNNING. Mr. Pa)me. 

Mr. Payne. Thank you very much, Mr. Chairman. 

Mr. Dakos, I, too, thank you and was very impressed with and 
enlightened by what you have to say. 

I do not know if you have an answer to this, but I was thinking 
about the impact on the administrative cost if a device or a tech- 
nique like yours was able to be implemented in the process through 
which people qualify to be on the system, or if it is utilized for peo- 
ple who are on the system to determine if they should continue to 
be on the system. Do you have any idea about what the impact 
might be on the cost of administration and to the disability fiind 
if such a technique were implemented? 

Mr. Dakos. First off, I know in speaking with the reengineering 
team that they do not have an actual cost in mind. Valuations that 
have been performed on a full functional basis have run anywhere 
from $450 to, in the State of Hawaii, it is $795, but this is gen- 
erally in the Workman’s Comp, industry. 
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So overall costs, I would imagine, coming in with the size of this 
project and the nature, the costs could be reduced, based upon the 
sheer quantity of numbers that will be provided in this evaluation 
process. If you are looking at costs in terms of savings to the trust 
fund, I think you will be able to reduce the numbers on the disabil- 
ity rolls and reintegrate people back into the labor force who 
thought they had no chance of getting back, and I think that num- 
ber is far more significant than the costs of the evaluation process. 

Mr. Payne. Is there any way to know or to begin to quantify 
what that number might be so that there is some kind of a cost- 
benefit ratio? 

Mr. Dakos. We can do it by example that we have through our 
Workman’s Comp, experience and how much they have been able 
to reduce expenses. From what I have been advised, Toyota was 
able to reduce by nearly 90 percent, but they have a very active 
reintegration program at their plant in Kentucky. The experience 
that we have had with the Post Office, just on five cases, they indi- 
cated $329,000, not including additional medical services and their 
costs which would have been rendered through the continuation of 
being on disability. 

Mr. Payne. Are any of those case studies, the numbers, are they 
available that we might make them a part of this record? If I could 
have those, I think it would be very helpful as we look into how 
we best deal with this going forward. 

Mr. Dakos. We will be glad to provide those and Journal of 
Occupational Medicine studies that have also been conducted using 
the instrument. 

[The following was subsequently received:] 
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Phil Moseley, Chief of Staff 
Committee on Ways and Means 
U S. House of Representative 
1102 Longworth Building 
Washington DC 20515-6348 

RE: Committee on Ways and Means, Subcommittee on Social Security, Hearing on Improving 

the Social Security Disability Insurance Program, Held on May 24, 1995 - Testimony of 
Mark S. Dakos. 


WORK RECOVERY, INC. 

2341 S. Friebus, Suite 14 
Tucson, Arizona 85713 
520-322-6634 
Toll Free 1-800-332-3746 
F.IX 520-325-5277 


Dear Mr. Moseley: 

Enclosed please find the corrected transcript of my testimony given before the Subcommittee on Social 
Security, on May 24, 1995. 

On page 15, line 324, I noted a correction that probably is intended on the testimony of Mr. Jacobs. The 
word "abdicating" should probably be changed to "advocating" 

On page 2 1 , commencing with line 480, Mr. Payne asked if there were any case studies or numbers which 
might be made a part of the record. I am including copies of the two Journal of Occupational Medicine 
studies which were specifically referenced in my testimony. I am also enclosing a copy of a third, yet 
unpublished, study that was conducted using the ERGOS™Work Simulator. 

I have been in contact with the Social Security Administration subsequent to my testimony, and it was 
indicated that a cost-benefit study has not been conducted on the use of the functional edacity evaluation 
in the Social Security Disability income determination process. The studies in which we have been 
involved are not a direct cost-benefit analysis specific to the Social Security Disability Insurance program. 
We are in the process of soliciting an expert opinion from the actuarial community in order to develop an 
appropriate projection of the cost-benefit specifically applic^le to the Social Security Administration. The 
results of this study will be forwarded as soon as it is completed. 


Once again, thank you for providing Work Recovery with the opportunity to testify before the 
Subcommittee. Should you have any questions, please feel free to contact me here at Work Recovery. 


Very truly yours. 


Mark S! Dakos, M S. 


MSDkmh 


Enclosures: Transcript of Mark S. Dakos; JOM Volume 35, Number 8 and Volume 36, Number 7; and 

"Validity of Mechanical vs. Clinical Evaluations of Worker Fitness and Risk. Psychologic 
Influences" (unpublished) 

The third unpublished study is being retained in the Ccranittee files. 
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Concurrent Validity of the ERGOS 
Work Simulator Versus Conventional 
Functional Capacity Evaluation 
Techniques in a Workers’ 
Compensation Population 


Laureen A. Dusik, MSc, MD 
Michael R. Menard, MD, PhD 
Christopher Cooke, MPE, EdD 
Susan M. Fairbum, BSc 
Gregg N. Beach, BPE 



A prospective blinded cohort study was performed in an interdisciplinary 
vocational evaluation program to investigate the concurrera validity of the 
ERGOS work simulator in comparison to current methods of evaluation. 
Seventy men and eight women, aged 22 to 64 years, who attended for a 2- 
week physical capacity assessment participated in the study. Physical activity 
factors as defined by the Canadian Classification and Dictionary of Occu- 
pations and the American Dictionary of Occupational Titles were assessed 
for all subjects under three evaluation conditions: the ERGOS work simula- 
tor, an exercise-oriented physical evaluation by a rehabilitation therapist, 
and performance of project-format industrial tasks. In addition. 17 men and 
7 women were assessed with VALPAR standardized work sample tests. The 
statistical significance of the relationships between results obtained by the 
various evaluation methods was examined. There was a strong correlation 
between the ERGOS dynamometry and the clinical assessment of strength 
for all standard movements tested (P < .001). The Methods Time Measure- 
ment rating by the ERGOS for dexterity variables, (wcording to irulustricd 
engineering standards, tended to rate subjects as more restricted than did 
the clinical evaluators. There was a significant relationship {P < .001) 
between the “overall physical activity rating" from ERGOS dynamometry, 
clinical evaluation, ami performance in an industrial workshop setting. There 
was also a significant relationship (P < .001) between the “overall physical 
activity rating" for endurance of a fidl workday produced by the 4-hour 
ERGOS evaluation and by the 2-week functional capacity evaluation. The 
results of this study indicate that a 4-hour ERGOS evaluation yields infor- 
mation on strength and endurance for industrial physical activity thm is 
comparable with the information obtained from a comprehensive interdisci- 
plinary 2-week functional capacity evaluation performed in multiple settings. 


0096- 1 736/93/3508-0759$03.00/0 

Copyright ® by American College of Occupational and Environmental Medicine 


he goal of vocational rehabilitation is 
to return an injured worker to suitable 
work. To accompli^ this, it is neces- 
sary to match the physical tolerances 
of the worker with the relevant phys- 
ical demands of the job.'-^ 
Compilations of information on 
jobs were originally developed for vo- 
cational counseling of uninjured 
workers. This is a process similar to 
vocational rehabilitation except that, 
of course, there is a greater likelihood 
of residual impairment after rehabili- 
tation from an injury. The first formal 
compilation of information on jobs 
published by the US Department of 
Labor (Dictionary of Occupational 
Titles, or, DOT)^ presented only a 
conciser description of typical duties 
for each named job. 

Subsequent research in industrial 
engineering led to the inclusion of the 
physical capacities, education, apti- 
tudes, interests, etc, that were believed 
to be required for average successful 
job performance.^ To reduce the in- 
cidence of “overexertion’’ injuries, 
guidelines were created in various ju- 
risdictions concerning the weight a 
woricer should be required to handle.^ 
Research in several vocational con- 
texts indicated that the risk of injury 
was increased if the physical demands 
of the job were hi^ relative to the 
physical capacity of the woricer.** The 
current approach to woricer fitness 
and risk evaluation evolved from 
these sources, as a special area of oc- 
cupational medicine.^ 

The current edition of the Ameri- 
can DOT and of the Canadian Clas- 
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sification and Dictionary of Occupa- 
tions (CCDO)* are widely used in vo- 
cational counseling. Implicit in such 
use is the requirement for assessment 
of the physical capacities of the person 
being counseled. It was a natural de- 
velopment to use the “government- 
approved” measurements developed 
for vocational counseling in this proc- 
ess of assessing risk. The validity of 
this practice has not been proven; 
however, it is common practice. The 
degree to which different methods for 
assessing the worker agree with each 
other and with the physical demands 
of work remains an external and con- 
current validity issue. 

The accepted approach to evalua- 
tion of a worker’s strength and endur- 
ance follows principles originally de- 
veloped by Pruitt and coworkers at 
the University of Wisconsin-Stout' 
and later expanded by Matheson’ and 
Blankenship.'® It involves observation 
of the worker during performance of 
realistic work samples of known phys- 
ical demand, over a succession of 
days. This can be labor-intensive, 
time-consuming, and costly. 

More recently, similar information 
on functional capacity has been 
sought through the use of work sim- 
ulation devices. The ERGOS (Work 
Recovery, Tucson, Ariz) uses work 
elements derived from industrial en- 
gineering studies, and compares the 
worker’s performance to international 
standards that are gender- and race- 
neutral. Tolerance for activity over a 
workday is inferred from performance 
at increased intensity for shorter pe- 
riods, essentially according to the data 
in the National Institute for Occupa- 
tional Safety and Health (NIOSH) 
Work Practices Guide for Manual 
Lifting.^ The ERGOS thus is designed 
to produce job-relevant capacities and 
tolerances from a physical evaluation 
that lasts only a few hours. 


The present study examines the re- 
lationship between the information 
provided by the ERGOS and that pro- 
vided by a more extensive functional 
capacity evaluation. Workers who 
were participating in a functional 
evaluation were reviewed using two 
techniques: with a 2-week integrated 
multidisciplinary evaluation, and 
with the ERGOS. The assessment of 
functional capacity as indicated by se- 
lected dependent variables produced 
by the two approaches was then ana- 
lyzed and compared. 

Methods 

Subjects 

All subjects attended the Func- 
tional Evaluation Unit (FEU) of the 
Leslie R. Peterson Rehabilitation 
Centre of the Workers’ Compensation 
Board of British Columbia between 
October 22 and December 20, 1991 
for a 2-week functional capacity as- 
sessment. All subjects were referred 
for evaluation following rehabilitation 
from injuries that had arisen during 
the course of their usual employment, 
and all were experiencing difficulty 
returning to their pre-injury occupa- 
tion. 

During the 9-week test period there 
were 78 ERG<^ test slots available, 
based solely on availability of person- 
nel. Of a total of 128 patients admitted 
to the FEU during the intake period, 
34 men and 9 women were excluded 
from the study. The reasons for exclu- 
sion were: 3 men failed to show up for 
evaluation; 7 men and 3 women failed 
to complete the 2-week evaluation; 1 
man and I woman failed to complete 
the Rehabilitation Therapy Physical 
Evaluation (RTPE); 10 men and 3 
women had injuries to body areas 
other than the low back or the limbs; 
8 men and 1 woman had significant 
difficulty speaking or comprehending 


English; 4 men and 1 woman had 
significant behavioral difficulties; and 
1 man had significant cardiac disease. 
Of the 85 eligible subjects 6 men and 
1 woman were not tested as there were 
insufficient test slots available, leaving 
70 male and 8 female test subjects. 

The characteristics of the study sub- 
jects are shown in Table 1. Included 
in the “other” injury area category are: 
4 men with injuries to more than one 
of the area groups (2 subjects with 
multiple fractures of the upper limbs, 
1 subject with multiple fractures of 
one lower limb and both upper limbs, 
and 1 subject with fractures of the low 
back and one lower limb), 2 men with 
nerve injuries, 2 men with Raynaud's 
disease, 1 man with multiple trauma 
to an upper limb, 1 man with a fem- 
oral midshaft fracture, 1 man with 
carpal tunnel syndrome and shoulder 
bursitis, 1 woman with midshaft frac- 
tures of the radius and ulna, and 1 
woman with bilateral carpal tunnel 
syndrome. 

Included in the “other" injury type 
category are: 17 men with interverte- 
bral disc herniation treated surgically, 
4 men with intervertebral disc protru- 
sion treated non-surgically, 2 men 
with Raynaud’s disease, 2 men with 
meniscal tears (knees), 2 men with 
d^enerative joint disuse (knees), 1 
man with recurrent shoulder disloca- 
tions, 1 man with multiple trauma to 
a limb, 1 man with joint separation 
(acromioclavicular joint), 1 man with 
spinal stenosis, 1 man with ulnar neu- 
ropathy, 1 man with brachial plexus 
trauma, and 1 woman with arach- 
noiditis. 

The pre-injury job for each subject 
was categoru^ into the CCDO major 
occupational groups. For the men, the 
distribution of occupational groups 
was as follows: 29% in construction 
trades, 16% in product fabrication, 
14% in forestry and logging, 10% in 
machining, 6% in transport equip- 
ment operation, 6% in material han- 
dling, 4% in processing, 4% in sales, 
4% in mining and quarrying, and 7% 
in other types of employment. For the 
women, the distribution of occupa- 
tional groups was as follows: 37.5% in 
medicine and health, and 12.5% each 
in management and administration, 
sales, processing, material handling, 
and product fabrication. 


Functional Evaluation Unit, Workers’ Compensation Board ofBiitish Columbia, Richmond, 
British Columbia, Canada (Dr Dusik, Dr Menard, Dr Cooke, Ms Fairbura, Mr Beach); and 
the Division of Physical Medicine and Rehabilitation, Department of Medicine, St Paul’s 
Hospital, Vancouver, British Columbia, Canada (Dr Menard). 

Address correspondence to: Dr Christopher Cooke, Functional Evaluation Unit Workers’ 
Compensation Board of British Columbia, 6951 Westminster Highway, Richmond, British 
Columbia, Canada, V7C 1C6. 
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TABLE 1 

Subject Characteristics 

Variable 

Men 

Women 

Sample size 

70 

8 

Age (yr) 

Mean 

45.1 

43.7 

Range 

22-64 

23-56 

Height (cm) 

Mean 

178.3 

165.7 

Range 

147-197 

155-174 

Weight (kg) 

Mean 

87.4 

70.6 

Range 

61-137 

54-91 

Time since injury (mo) 

Mean 

53.8 

29.0 

Range 

1-309 

11-76 

Injury area (%) 

Low back 

41.4 

50.0 

Shoulder 

14.3 

0 

Elbow 

4.3 

0 

Wrist/hand 

7.1 

0 

Knee 

8.6 

12.5 

Ankle/foot 

8.6 

12.5 

Other* 

15.7 

25.0 

Injury type (%) 

Strain 

28.6 

62.5 

Fracture 

24.3 

25.0 

Other* 

47.1 

12.5 

Surgery (%) 

No 

37.1 

37.5 

Yes, this injury 

58.6 

50.0 

Yes. previous similar injury 

4.3 

12.5 


* See text for explanation. 


Evaluation Regimen 

All subjects completed an intake 
interview with a vocational evaluator. 
Based on this interview and referral 
information from the subject’s reha- 
bilitation consultant, an individual- 
ized 2-week evaluation program was 
developed. Of the 78 ERGOS test sub- 
jects, all had a physical capacity as- 
sessment by a rehabilitation therapist 
(RTPE) and all were assigned shop 
tasks in the Industrial Department. In 
addition, 24 subjects (17 men and 7 
women) completed one or more 
VALPAR standardized work sample 
tests (Valpar Corporation, Tucson, 
Ariz). 

For some subjects, additional infor- 
mation was obtained through biome- 
chanical testing and occupational 
therapy testing. Eleven subjects (all 
men) underwent dynamometry of 
specific body segments. Seventeen 
subjects (9 men and 8 women) had 
occupational therapy testing (includ- 
ing office simulation, clerical tasks. 


keyboarding, hand dexterity testing, 
job-qjedfic VALPAR tests, and co- 
ordination testing). However, this in- 
formation was not suitable for direct 
comparison with the ERGOS tests 
that were selected for this study and 
so was excluded. 

Upon completion of the 2-week as- 
sessment a discharge interview was 
held between the subject and their 
vocational evaluator. At this time the 
subject’s performance and the evalu- 
ator’s recommendations were briefly 
discussed. A final report was then for- 
warded to the subject’s rehabilitation 
consultant. 

CCDO Physical Activity Factors 

Hiysical Activity (PA) is one of the 
job requirements characterized in the 
(XDO* and similarly in the DOT^ 
used in the United States. The PA 
rating for a jc^ represents the physical 
requirements of the occupation as 
well as the physical c^»cities a 
worker must have to fulfill these re- 


quirements.* In the CCDO there are 
eight factors that make up the PA. 
Factor 1 is strength, which includes 
the activities of lifting, carrying, push- 
ing, and pulling. Strength is catego- 
rized into sedentary, light, medium, 
heavy, and very heavy ratings accord- 
ing to the amount of weight handled 
and the fmjuency of handling.* The 
other PA factors are climbing and bal- 
ancing (factor 2), body dexterity, in- 
cluding stooping, kneeling, crouching, 
and crawling (factor 3), reaching, 
handhng, fingering, and feeling (factor 
4), talking (factor 5), hearing (factor 
6), seeing (factor 7), and operation of 
controls (factor 8). (For a more de- 
tailed explanation of the CCDO fac- 
tors the reader is referred to the 
CCDO manual.) The American DOT 
classification system^ is very similar to 
the CCEXD. The main differences are 
that talking and hearing are catego- 
rized as one factor (factor 5A and SB, 
respectively), and operation of con- 
trols is not a DOT factor. 

Assessment Methods 

ERGOS Work Simulator. ERGOS 
is a computerized functional capaci- 
ties assessment simulator. It provides 
objective documentation of the work- 
er’s performance compared to the 
DOT classification system, NIOSH 
Woric Practices Guide for Manual 
Lifting, and Methods Time Measure- 
ments (MTM) standards for workers 
of the same age and sex. ' ' 

ERGOS consists of five 7.5-foot x 
4-foot panels (or work stations) ar- 
ranged in a pentagon. A computer 
monitor and speaker system are in- 
corporated into each panel to provide 
simultaneous visual and verbal task 
instructions. Panel 1 measures static 
strength during isometric lifting, 
pushing and pulling, and dynamic 
strength using a progression of free 
lifts, at various positions from ankle 
to shoulder hei^t. Panel 2 assesses 
whole-body range of motion and in- 
volves standing, balancing, stooping, 
kneeling, crouching, reaching, and 
manual dexterity. Panel 3 assesses 
work endurance through integrated 
repetitive selecting/sorting, lifting, 
carrying, walking, and climbing activ- 
ities. Panel 4 assesses standing work 
tolerance using conveyor work activi- 
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ties. It involves walking, stooping, 
reaching, handling, and the sorting of 
pool balls in numerical order. Panel 5 
assesses a variety of seated work tasks 
and upper limb functions. However, 
for the purposes of this, study Panel 5 
was used only to assess grip strength 
and handling, and to screen vision 
and hearing. Note that all panels in- 
directly assess vision and hearing. 

During the second week of assess- 
ment in the FEU, all subjects under- 
went an ERGOS evaluation by a di- 
agnostic technician who had been cer- 
tified in its use. The ERGOS 
generated a standardized summary re- 
port of each subject’s performance fol- 
lovdng testing. Units of measure are 
as follows; strength activities (factor 1 ) 
are in pounds, dexterity activities (fac- 
tors 3 and 4) are in MTMs, hearing is 
in Hertz and decibels, and vision is in 
Snellen equivalents. The particular 
ERGOS regimen used in this study 
required 2.S to 4 hours to conduct, 
and an additional IS to 30 minutes 
for ERGOS to output the summary 
report. 

Rehabilitation Therapist Physical 
Evaluation. All subjects underwent a 
physical evaluation by a rehabilitation 
therapist during the first week of as- 
sessment in the Functional Evalua- 
tion Unit. This structured, exercise- 
oriented evaluation was designed to 
assess individual physical tolerances 
consistent vtnth the guidelines estab- 
lished by the CCDO in the stren^ 
cathodes of pushing, pulling, lifting 
and carrying, gnp strength, climbing 
and bt lancing, body dexterity, reach- 
ing, handling, and coordination (C. 
Cooke, unpublished data, 1990), The 
subject was questioned as to any dif- 
ficulties with hearing or vision. Per- 
formance of these factors was re- 
corded on a standard report form. 
Discrepancies or inconsistencies in 
performance were also documented. 
Strength factors were measured in 
pounds. The remaining PA factors 
were recorded descriptively. The 
RTPE takes 60 to 90 minutes to con- 
duct and an additional 2 hours to 
generate the written report. 

SHOPS Tasks. More than 60 sep- 
arate industrial tasks were available in 
a project format in a variety of indus- 
trial work environments (carpentry. 


inside general, sheet metal, machine 
shop, welding, automotive, small mo- 
tor, upholstery, furniture refinishing, 
outside general, and lifting program) 
through an Industrial I>epartment 
Task Inventory Program. These in- 
dustrial tasks range from sedentary to 
very heavy in their strength require- 
ments, consistent with the classifica- 
tions in the CCDO and DOT. The 
tasks have also been defined by the 
other PA factors required to perform 
the project. 

All tasks were originally designed to 
simulate actual working conditions 
and physical demands of industrial 
jobs as closely as possible (C. Cooke, 
unpublished data, 1990). Tasks were 
administered and monitored by shop 
instructors who are trained trades- 
men. Subjects were assigned to indi- 
vidiial programs by their vocational 
evaluator based on demonstrated ca- 
pabilities following completion of the 
RTPE. Over the course of the 2-week 
evaluation subjects were gradually 
progressed as tolerated through more 
physically demanding tasks until 
maximal demonstrated tolerance lev- 
els were achieved. 

Task performance was recorded on 
a standard report form by the shop 
instructor. Individual strength factors 
were not assessed and therefore could 
not be compared to the ERGOS and 
RTPE results. The other PA factors 
were recorded descriptively. The over- 
all PA rating was based on the most 
demanding shop task that the subject 
was able to complete successfully dur- 
ing the course of the 2-week evalua- 
tion. 

VALPAR Work Sample Tests. The 
VALPAR Component Work Sample 
Series consists of 19 standardized 
woilc samples designed to assess 
worker characteristics from the 
DOT,'^ which are equivalent to those 
from the CCDO. 

Of the 24 subjects who under- 
went testing on one or more of the 
VALPAR work samples, 9 men and 
5 women completed VALPAR no. 9, 
the whole body range of motion work 
sample; 5 men and 6 women com- 
pleted VALPAR no. 5, the clerical 
comprehension and aptitude work 
sample; 7 men completed VALPAR 
no. 4, the upper-extremity range-of- 


motion work sample; 2 men com- 
pleted VALPAR no. 1 1, the eye-hand- 
food coordination work sample; and 
1 man completed VALPAR no. 8, the 
simulated assembly work sample.'^ 

In addition, 7 men completed the 
WEST Bus Bench work sample (Work 
Evaluation Systems Technology', 
Long Beach, C^iO> designed to assess 
upper-extremity dexterity and coor- 
dination through disassembly and as- 
sembly of a metal structure resem- 
bling a bus bench. 

Performance on these work sam- 
ples was recorded on standard report 
forms supplied by the manufacturer. 
Strength factors were not assessed and 
therefore could not be compared with 
the ERGOS and the RTPE strength 
results. The remaining PA factors that 
were examined by each specific work 
sample were recorded descriptively. In 
addition, performance of the com- 
plete work sample or a major portion 
of the work sample (eg, disassembly, 
assembly, etc) was timed. However, 
because performance of several PA 
factors was included in each of the 
recorded times, the timed results were 
not used for this study. An overall PA 
rating was not produced by VALPAR 
testing because none of the work sam- 
ples assessed all of the PA factors. 

Comparison of Assessment 
Methods 

Table 2 shows a summary of the 
ERGOS, the RTPE, the Industrial 
SHOPS, and the VALPAR physical 
capacity evaluation methods. The PA 
factors of fingering and feeling (in- 
cluded in factor 4) were not assessed 
directly by RTPE testing and there- 
fore were excluded from the study. 
The PA factors of climbing and bal- 
ancing (factor 2), crawling (included 
in factor 3), talldng (factor 5), and 
operation of controls (factor 8) were 
not assessed formally by ERGOS and 
therefore were excluded from the 
study. 

Individual strength (factor 1) vari- 
ables were assessed directly only by 
the ERGOS and the RTPE testing. 
However, there were differences be- 
tween these assessment techniques 
that m^t be important. Lifting was 
performed "dynamically” (essentially. 
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TABLE 2 

Summa^ of Physical Capacity Evaluation Methods Used in the Functionai 
Evaluation Unit 


CCDO PA Factor 

ERGOS* 

RTPE 

SHOPS 

VALPARt 

1 . Strength 

Lifting 

+ 1(3) 

+ 


- 

Carrying 

+ 3(4) 

+ 

t 

- 

PusNng 

+ 1 

+ 


- 

Pulling 

+ 1 

+ 


- 

2. Climb/baiance 

Climbing 

obs (3) 

obs 

obs 

- 

Balancing 

obs (1-4) 

obs 

obs 

- 

3. Body dexterity 

Stooping 

+ 2(1 .3.4) 

obs 

obs 

V.9 

Kneeling 

+ 2 

obs 

obs 

V.9 

Crouching 

+ 2(1.4) 

obs 

obs 

V.9 

Crawling 

- 

obs 

- 

- 

4. Reach/handle/finger/feel 

Reaching above shoui- 

+ 2(1.3) 

obs 

obs 

V.9 

der height 

Reaching below shoui- 

+ 2(1 .3-5) 

obs 

obs 

V.1.4.5.8.9 

der height 

Handling 

+ 5(2-4) 

obs 

obs 

V.1.4.5.8.9.12.WBB 

Fingering 

+ 5(2) 

- 

obs 

VI. 4.5.8.9,12, WBB 

Feeling 

+ 5 

- 

- 

- 

5. Talking 

obs(alO 

obs 

obs 

obs 

6. Hearing 

+ 5(1-4) 

obs 

obs 

obs 

7. Seeing 

+ 5(1-4) 

obs 

obs 

obs 

8. Controls 

obs (2.4) 

obs 

obs 

V.11.12 

Other 

Grip strength 

+ 5 

+ 

obs 

- 


+ = PA factor was measured; obs = PA factor was observed only; --PA factor was not 
tested. 

* Numbers refer to ERGOS panel that directly assessed each PA factor. Nunbers in 
parentheses refer to ERGOS panels that indirectly or secondariy as sess ed each PA factor. 

t Strength factors were assessed in the SHOPS by performance of tasks categorized into 
the CCDO ratings of sedentary to very heavy (see text). AS = above shoulder height, BS = 
below shoulder height. 

T V = VALPAR (number refers to specific VALPAR work sample); WBB = WEST Bus 
Bench. 


isotonically) for both evaluation 
methods. The distance from the floor 
to the various test heights was 26 
inches for ERGOS and 29 inches for 
the RTPE bench/hip height, and 55 
inches for ERGOS and 54 inches for 
the RTPE shelf/shoulder height. 
However, ERGOS testing involved 
lifting from floor level to test level for 
both lifting heights,^ whereas the 
RTPE assessment involved lifting 
from floor level to hip level and then 
from hip level to shoulder level. In 
addition, the weight containers were 
of different dimensions and had dif- 
ferent handle arrangements for the 
two testing methods. 

Assessment of carrying with 
ERGOS involved lifting a weighted 


{idastic container from varying shelf 
heights, carrying the container 10 feet, 
perfonning other tasks, and then car- 
rying the weighted container 10 feet 
back to its original location. The as- 
sessment of carrying with the RTPE 
testing involved carrying a dumbbell 
in each hand over varying terrain 
(ramp, stairs, etc), and over a distance 
of at least 25 feet 
Pushing and pulling were tested 
''statically'' (isometrically) with 
ERGOS. Although the pu^ng and 
pulling tasks were performed using 
both upper limbs simultaneously, ER- 
GOS measured and recorded the re- 
sults from each upper limb separately. 
The average of each upper limb over 
three repetitions was then averaged to 


obtain the result for each task. "Shoul- 
der” height was individually set so that 
the subject’s acromioclaviculiu joint 
was at a mid-handle position. “Below 
shoulder” height was fixed at 42 
inches. Pushing upwards was per- 
formed at “shoulder” height. Pushing 
and pulling were tested “dynamically” 
(essentially, isotonically) with the 
RTPE assessment. The maximum 
weight that could be pushed or pulled 
for three repetitions was used for the 
result of each task. “Shoulder” height 
was fixed at 50 inches. Pushing and 
pulling at this level involved moving 
weights attached to a pulley system. 
However, for this task ^one, only one 
upper limb was tested at a time. “Be- 
low shoulder” height tasks consisted 
of pushing or pulling a ground-level, 
wetted sled. Pushing upwards in- 
volved using a weighted b^bell from 
the subject’s shoulder height. 

Grip strength was tested using a 
JAMAR grip dynamometer (Asimow 
Engineering Co., Los Angeles, Calif) 
in both testing situations. However, 
with ERGOS testing, the maximum 
of three repetitions at position 2 was 
used. For the RTPE testing, usually 
only one attempt was performed but 
all five testing positions were assessed. 
Only the results at position 2 were 
compared in this study. 

For ease of comparison, the PA 
factors other than strength were di- 
chotomized into “unrestricted” and 
“restricted” categories. The ERGOS 
results, which were measured in units 
of MTMs (stooping, kneeling, crouch- 
ing, reaching, and handling) were cat- 
egorized as “restricted” for MTM 
scores of less than 80% (“entry level” 
performance or poorer). ERtioS re- 
sults measured in MTM scores greater 
than or equal to 80% (“competitive 
level” performance or better) were cat- 
^oriz^ as “unrestricted.” ERGOS 
results for hearing were coded as “re- 
stricted” if the subject heard fewer 
than 50% of the tones in one ear or 
fewer than 75% of the tones bilater- 
ally. ERGOS vision results were coded 
as “restricted” if the subject was una- 
ble to see better than 20/40 in one or 
both eyes. Descriptive results from the 
RTPE, the Industrial SHOPS tasks, 
and VALPAR work sample testing 
were categorized as “restricted” if the 
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TABLES 

Comparison of Overall PA Ratings for 
Men 

RTPE 


S L M H VH 


ERGOS vs RTPE (n = 68) 





« = .629, P < .0001* 



ERGOS 





S 

2 3 

- 

- 

- 

L 

5 14 

9 

- 

- 

M 

7 

22 

4 

- 

H 

- 

- 

1 

1 

VH 

- - 

- 

- 

- 

RTPE vs SHOPS (n = 70) 





* = .385, P = .00035* 



RTPE 





S 

6 

1 

- 

- 

L 

- 12 

14 

- 

- 


- 10 

20 

1 

- 

H 

- 

2 

2 

1 

VH 

1 

- 

- 

- 

ERGOS vs SHOPS (n = 68) 




* = .407, P = .00025* 



ERGOS 





S 

5 

- 

- 

- 

L 

- 13 

15 

- 

- 

M 

8 

22 

3 

- 

H 

1 

- 

- 

1 

VH 

- - 

- 

- 

- 

ERGOS vs FEU (n = 68) 





* = .66.P<.0001* 



ERGOS 





S 

2 2 

1 

- 

- 

L 

- 21 

7 

- 

- 

M 

6 

25 

2 

- 

H 

- 

- 

1 

1 

VH 

- - 

- 

- 

- 

S, sedentary; L. Hght; 

M. 

medium; 

heavy; VH. very heavy. 




* Weighted k analysis (see text). 



it means that this information could 
be more readily available to coun- 
selors. 

Pairwise comparisons of the overall 
PA ratings produced by the ERGOS, 
the RTPE, and the Industrial SHOPS 
were found to have a “moderate” or 
better level of agreement, and all were 
statistically significant at the P < .001 
level. There were consistently lower 
PA ratings by ERGOS in comparison 
with the RTPE and with the SHOPS, 
and of the RTPE in comparison with 
the SHOPS. This was because to 
achieve a particular rating (sedentary 
to very heavy) from ERGOS testing 


TABLES 

Comparisons of Overall PA Ratings for 
Women (n = 8) 

RTPE 


S L M H 

VH 


ERGOS vs RTPE 


ERGOS 

S 

1 - - - 

- 

L 

- 5 - - 

- 

M 

- 1 1 - 

- 

H 

_ - _ - 

- 

VH 

RTPE vs SHOPS 

“ 

RTPE 

S 

- 1 - - 

- 

L 

1 5 - - 

- 

M 

- 1 

- 

H 

- _ - - 

- 

VH 

ERGOS vs SHOPS 


ERGOS 

S 

- 1 

- 

L 

1 4 - - 

- 

M 

- 2 - - 

- 

H 

- _ _ « 

- 

VH 

ERGOS vs FEU 

- 

ERGOS 

S 

1 - - - 

- 

L 

1 4 - - 

- 

M 

- 2 - - 

- 

H 

_ « _ - 

- 

VH 

- - - - 

- 


S. sedentary; L, light: M. inedium: H. 
heavy; VH, very heavy. 


all requirements for that rating had to 
have been met. In contrast, the overall 
PA rating from the RTPE tended to 
be an “average” of the subject’s abili- 
ties, and the rating from the SHOPS 
was based on “maximal performance” 
(the most physically demanding in- 
dustrial task the subject was able to 
complete). Thus it is not surprising 
that this pattern was seen among these 
three approaches to PA rating. Based 
on the assumption that the risk of 
injury is less when the worker’s phys- 
ical capacity is greater than the phys- 
ical demands of the job, it seems rea- 
sonable to suppose that the injured 
worker will have a lower probability 
of re-injury in a job declared feasible 
on the basis of the ERGOS rating. It 
will be important to do outcome stud- 
ies to test this hypothesis. 


It is notable that there was a “sub- 
stantial” level of agreement between 
the extrapolated PA rating for endur- 
ance of an 8-hour workday from the 
4-hour ERGOS evaluation, and from 
the 2-week functional capacity evalu- 
ation. The endurance at a particular 
PA level is inferred from brief intense 
performance on the ERGOS, but is 
observed as actual performance dur- 
ing the 2-week FEU evaluation. This 
finding supports the use of the NIOSH 
approach of predicting the capacity to 
work at a certain level of intensity for 
a whole day, as incorporated in the 
ERGOS protocol.* 

Strength (PA factor 1) measure- 
ments by ERGOS were found to cor- 
relate well with observations of actual 
manual material handling (RTPE). 
The results showed that the strengths 
measured by the ERGOS closely re- 
flect the strengths measured during 
clinical evaluation according to the 
CCIX)/DOT PA definitions. Further- 
more, ERGOS provided additional 
information on all strength variables 
(except carrying), since it recorded 
force production versus time, on serial 
trials. This additional information is 
not generally used in the context of 
vocational counseling. However, it is 
widely believed to provide useful in- 
formation on physical capacity and 
on sincerity of effort during testing.’ 
Therefore, its use in this context de- 
serves further study. 

The assessment of dexterity vari- 
ables (PA factors 3 and 4) by ERGOS 
was found, overall, to relate poorly 
with the assessments by the other eval- 
uation methods. One explanation for 
this may be because the ERGOS, us- 
ing the MTM standards, classified 
subjects as “restricted” much more 
frequently than did the other (clinical) 
evaluation methods. For example, for 
Stooping, ERGOS classified 35 of 65 
subjects as “restricted” (MTM < 80), 
whereas the RTPE classified only 1 
subject as “restricted.” If the analysis 
is repeated with “restricted” defined 
as MTM < 70 (below “entry level” for 
competitive employment) for 
ERtioS, then 23 of 65 subjects are 
classified as “restricted,” the statistical 
significance increases from P = . 1 8 to 
.08, and the * increases from .03 to 
.06. 
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The significance of this pattern for 
vocational rehabilitation is not clear. 
For the subjects in this study, medical 
treatment and physical rehabilitation 
had been completed, and they were 
believed to be ready to return to work. 
Therefore, it could be argued that they 
should, at a minimum, be expected to 
satisfy the ‘entry level’ MTM standard 
(MTM score of 70 to 80). The MTM 
has been validated as an industrial 
engineering standard, " ' ^ and it seems 
reasonable to hypothesize that it is 
valid in the context of vocational re- 
habilitation. However, the validity of 
the more restrictive MTM assessment 
versus the “clinical” assessment in the 
context of vocational rehabilitation 
can only be determined from a differ- 
ent type of study, with examination 
of relevant outcomes such as success 
in returning to work. 

The assessments of hearing and vi- 
sion (PA factors 6 and 7, respectively) 
by ERGOS were also found to relate 
poorly to the assessments by the other 
evaluation methods. ERGOS assessed 
these variables “directly” using stand- 
ard vision and hearing screening tests. 
The classification into “restricted” 
and “unrestricted” categories was 
based on the “functional limits" set 
by the ERGOS manufacturers. Al- 
though the other evaluation methods 
used a “functional limit” to categorize 
these variables, a “restricted” rating 
depended upon the observation, dur- 
ing the performance of tasks, of diffi- 
culties that could be attributed to vis- 
ual or auditory problems (SHOPS and 
VALPAR evaluations), or to ques- 
tioning the subject as to whether they 
had any problems with their vision or 
hearing (RTPE). It is known that peo- 
ple tend to accommodate to minor 
visual or auditory impairments that 
develop gradually. The direct testing 
by ERGOS classified subjects as “re- 
stricted” more frequently than did 
the other evaluation meffiods. Thus 
ERGOS testing probably detects sen- 
sory deficits that would be missed by 
a nonspecific clinical evaluation. 

In conclusion, the results of this 


study demonstrate the concurrent va- 
lidity between the ERGOS and the 
conventional functional c^>acity eval- 
uation for acquisition of the specific 
information on physical ability that is 
currently used in vocational rehabili- 
tation. However, it should be noted 
that these results do not show whether 
the ERGOS and the conventional 
functional capacity evaluation are 
“equally correct" or “equally incor- 
rect” in terms of the fiiutl outcome of 
the process of vocational rehabilita- 
tion in which they are used. Unfortu- 
nately, few validity studies have been 
done in this field and there are no 
“gold standards.” 

Future studies should address the 
issue of outcome. In vocational reha- 
l^tation, the critical outcome is suc- 
cessful return to work. Of particular 
importance to the {Hesent study is the 
finding by Codre (unpublished data, 
1 990) that in a workers’ compensation 
setting, a group of 25 workers who 
underwent a physical capacity assess- 
ment were significantly more success- 
ful in vocational placement than were 
a group of 25 workers i^o had only 
job seardi training (72% vs 28%, re- 
qisectively). However, studies of out- 
come are complicated by the strong 
influence of psychosocial factors. In- 
deed, even the “objective” measure- 
ment of irfiysical strength and move- 
ment by dynamometry is confounded 
by behavioral factors. It will be 
important to study the influence of 
behavioral flurtors on the PA assess- 
ment produced by the ERGOS, and 
to determine how the availability of 
information on PA influences the out- 
come of vocational rehabilitation. 
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A prospective blinded cohort study was performed to test for a difference 
in the pattern of physical activity factors measured with the ERGOS work 
simulator in subjects with low back injuries versus those with limb injuries. 
Also tested was the relationship between physical activity factors measured 
with the ERGOS and several psychological tests and measures of nonorganic 
pain behavior in subjects with low back pain. Subjects were 70 men, 22 to 
64 years old, who attended a 2- week physical capacity assessment after 
undergoing rehabilitation for a work-related injury. In subjects with a com- 
plaint of low back pain, nonorganic pain behavior was measured with the 
Waddell score. In addition, two bri^ psychological tests, the Coopersmith 
Self-Esteem Inventory and analog self-rating of wellness, were administered. 
It was found that subjects with low back complaints underperformed globally 
in comparison with subjects with limb complaints. This underperformance 
was statistically significant (P < .05) for 7 of 13 strength variables and 2 of 
7 dexterity variables. In the subjects with low back complaints, those who 
exhibited excessive illness behavior (Waddell score, 3 to 5) performed signif- 
icantly worse on all 13 strength variables and on 3 of 7 dexterity variables. 
In the subjects with low back complaints, those with low self-assessment 
ratings were found to have a high Waddell score (P < .01) arid to perform 
significantly worse (P < .05) on 12 of 13 strength variables and 6 of 7 
dexterity variables. There were no significant relationships (P> .05) between 
Coopersmith Self-Esteem score and Waddell score or performance on ER- 
GOS testing. The results indicate that disability behavior in injured workers 
tends to be greater after a low back injury than after a limb injury. 
<£ 

From Functional Evaluation Unit, Workers’ Compensation Board of British Columbia, 
Richmond, British Columbia (Dr Cooke, Dr Dusik, Dr Menard, MS Fairbum, Mr Beach); and 
the Division of Physical Medicine and Rehabilitation, Department of Medicine, St Paul’s 
Hospital, Vancouver, British Columbia, Canada (Dr Menard). 

Address correspondence to; Christopher Cooke, MPE, EdD, Functional Evaluation Unit, 
Workers’ Compensation Board of British Columbia, 695 1 Westminster Highway, Richmond 
V7C 1C6, British Columbia, Canada. 

0096- 1 736/94/3607-0757$03.00/0 

Copyright © by American College of Occupational and Environmental Medicine 


f the various types of work-related 
injuries, it has been reported that the 
likelihood of return to work is lowest 
for back injuries, regardless of the vo- 
cational rehabilitation interventions 
applied.' The reasons for this are not 
well understood, but it has been noted 
that in the majority of chronic low 
back complaints a physical cause is 
not detectable even if a thorough med- 
ical work up is done.^"^ Thus it is not 
possible to direct a specific treatment 
at an organic process in these patients. 

The recommended approach for 
such chronic pain conditions is to ac- 
knowledge that any organic process 
that might be responsible for the pain 
in this situation is not going to lead to 
skeletal or neurologic impairment. 
The focus is then shifted to the disa- 
bility behavior, rather than to the ex- 
perience of pain, and therapy aims to 
encourage and facilitate an increase in 
the level of physical activity in the 
patient.** That is, a behavioral ap- 
proach to treatment is taken for pa- 
tients with this type of problem. 

There is evidence that, whatever 
physical factors might be involved, 
purely behavioral factors are impor- 
tant in low back pain.^ In particular, 
we recently found that motor per- 
formance on lumbar dynamometry 
correlates with certain psychological 
measurements in people with chronic 
low back pain.^'* We found a similar 
correlation of physical performance to 
psychological measurements during 
“nonback” dynamometry testing in 
people with chronic low back pain, 
although the effect is less prominent 
than that found on back-related dy- 
namometry.'” 



These results have important impli- 
cations for vocational rehabilitation. 
The goal of vocational rehabilitation 
for injured workers is to recover the 
former capacity and tolerance for a 
speciflc vocational activity." '^ Ca- 
pacity and tolerance are evaluated by 
observing the worker’s performance 
on work samples of known physical 
demand over the course of several 
days. Recently, work simulation de- 
vices have become available to assist 
in the evaluation process. 

The ERGOS woric simulator is such 
a device. We have reported that the 
ERGOS provides information com- 
parable with that obtained during ob- 
servation of work sample perform- 
ance. Because the ERGOS evalua- 
tion is similar to a battery of 
dynamometric tests, we hypothesized 
that there would be a correlation be- 
tween performance and psychologic 
variables during motor performance 
evaluation on the ERGOS. We tested 
this hypothesis by analyzing the per- 
formance on the ERGOS work simu- 
lator of a cohort of workers’ compen- 
sation patients with low back or with 
limb (“nonback”) complaints. 

Methods 

Subjects 

The study population was a repre- 
sentative sample of subjects who had 
been injured during the course of their 
work, but who were experiencing dif- 
ficulty returning to their preinjury 
employment and who had been re- 
ferred for a 2-week functional capacity 
assessment. l[)etails of the inclusion 
criteria and subject characteristics 
have been given previously.'^ Only the 
results for men are considered here 
(Table 1). 

Included in the “other” injury type 
category in Table 1 are 17 men with 
intervertebral disc herniation treated 
surgically, 4 men with intervertebral 
disc protrusion treated nonsurgically, 
2 men with Raynaud’s disease, 2 men 
with meniscal tears, 2 men with de- 
generative joint disease (knees), 1 man 
with repetitive shoulder dislocations, 
1 man with multiple trauma to a limb, 
I man with joint separation (acromio- 
clavicular joint), 1 man with spinal 
stenosis, 1 man with ulnar neutopa- 
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TABi£1 

Subject Oiaracteristics for Men 

Varfabto 

Limba 

AN 

Backs 

Low 

WaddoN 

Score 

High 

WaddeU 

Sample size 

41 

29 

22 

7 

Age(y) 

Mean 

45.66 

r 44.28 

42.27 

50.57 

SO 

11.06 

10.0 

9.95 

7.72 

Height (cm) 

Mevi 

177.05 

180.00 

181.14 

176.43 

SO 

7.85 

7.80 

7.36 

8.62 

Weight (kg) 

Mev) 

86.12 

89.31 

91.55 

82.29 

SO 

13.90 

15.22 

16.18 

9.43 

Tvne sinoe injury (mo) 

Mean 

38.93 

74.93 

62.41 

114.29 

SO 

52.44 

91.15 

74.82 

129.60 

lnjiaytype(%) 

Strain 

34.1 

20.7 

13.6 

42.9 

Fracture 

39.0 

3.4 

0 

14.3 

Other 

26.8 

75.9 

86.4 

42.9 

Surgery (%) 

No 

39.0 

34.5 

22.7 

71.4 

Yes, current* 

58.5 

58.6 

68.2 

28.6 

Yes, prevkxist 

2.4 

6.9 

9.1 

0 


* Surgery after current injury, 
t Surgery after a previous sitnilar injury. 


thy, and 1 man with brachial plexus 
trauma. 

Evaluation Regimen 

As described previously,'^ all sub- 
jects underwent ERGOS evaluation 
diuing the second week of the 2-week 
evaluation. Physical activity (PA) rat- 
ing from the Canadian Compen^um 
and Dictionary of Occupations 
(CCDO)'* is almost identical to that 
in the US Dictionary of Occupational 
Titles. The individual activities are 
shown in Table 2. The ERGOS com- 
puterized functional capacities assess- 
ment simulator was described previ- 
ously.'"* 

Tests of Nonorganic Pain Behavior 
and Psychological Tests 

Waddell Score. A screening exami- 
nation was performed of all subjects 
by one of the authors (LAD) before 
ERGOS testing. During the course of 
the examination of the subjects with 
back complaints, the worker’s re- 
sponse to the maneuvers described by 
Waddell and coworkers' ^ was re- 
corded. 


Coopersmith Self-Esteem Inven- 
tory. A modified, short form of the 
Coopersmith Self-Esteem Inventory* 
was administered to all subjects after 
the screening examination. Verbal as- 
sistance for administration of the test 
was provided when the subject had 
difficulty for whatever reason. 

Self-Assessment Rating. At the time 
of examination, subjects were asked 
to rate their gener^ feelings about 
their current overall state of health on 
a scale from 0 to 100, with 100 rep- 
resenting full recovery. Responses 
were recorded as percentages. 


Blinding 

The diagnostic technician respon- 
sible for collecting ERGOS data was 
not aware of the results of the clinical 
examination nor of the psychological 
tests when performing the ERGOS 
testing. The clinical and ERGOS eval- 
uations were recorded on separate 
data forms at the time of assessment. 
Statistical analysis of the data was not 
performed until all subjects had been 
tested. 
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TABLE 2 

Means and Standard Deviations for ERGOS Physical Activity (PA) Variables in Men 
Grouped by Injury Area 


Ergo* PA VariabiM 

Backs, Mean 

(SO) (ns 29) 

Limbs, Maan 
(80)(n = 41) 

P 

Strength (lbs) 

Lifting* 

SL knuckle 

52.28 (33.48) 

86.51 (44.91) 

.0003 

SL bench 

45.62(27.71) 

58.07 (25.85) 

.0165 

SLwVcie 

52.58 (32.59) 

67.46(30.63) 

.0428 

SL shoulder 

44.52(31.42) 

59.80 (27.96) 

.0133 

OLbennh 

39.07(21.88) 

58.66 (24.90) 

.0022 

OL shelf 

27.50 (14.37) 

31.76(11.80) 

.220 

Carrying 

51.48(21.70) 

61.95(23.34) 

.0694 

Pushing 

Cart push 

33.55 (19.82) 

39.80(15.37) 

.0138 

Shoulder push 

27.79 (13.77) 

32.17(11.50) 

.0826 

PuMng 

CartpuH 

30.59(12.93) 

34.88(7.62) 

.0608 

Shoulder puN 

23.41 (8.69) 

26.93 (4.79) 

.0222 

Grip strength 

Right 

107.12(43.92) 

100.92(43.04) 

.542 

Left 

108.77 (48.21) 

104.85(38.12) 

.644 

Body Dexterity (MTMs) 

Stooping 

60.71(21.86) 

87.59(21.53) 

.000 

Kneeling 

69.59 (24.79) 

88.77 (27.00) 

.0075 

Crouching 

71.76(24.90) 

8757(27.90) 

.0730 

Reach/hwdle(MTMs) 

ReacMng 

Above shoulder height 

69.70 (15.61) 

69.12 (14.88) 

.930 

Below shoulder height 

66.57 (16.23) 

65.88 (13.61) 

.946 

Handling 

Right 

98.00 (22.10) 

95.44 (26.67) 

.773 

Left 

97.42 (22.59) 

100.10(19.43) 

.957 

Hearingt 

20/7 

32/7 

.636 

Visiont 

Far 

25/2 

36/2 

1.00 

Near 

24/1 

35/3 

.926 


* SL, static (isometric) lifts; DL. dynamic fits. 

t Numbers of subjects with *unr8stricted‘/*restricted' ratings for hearing and vision. 


MTM, method-time measurement unit (14). 

Data Analysis 

Raw scores were entered from the 
data forms into a database program 
(dBaselV, Ashton-Tait, Torrance, 
CA, 1 984) on a Compaq 386 personal 
computer (Compaq, Houston, TX) 
and analyzed with the SPSS/PC+ 
(Version 3.1, SPSS, Chicago, IL, 
1989) using Pearson r correlation 
analysis or the Mann- Whitney U test 
for continuous data and analysis 
for categorical data. 

Results 

Biodemographic Variables 

Each of the biodemographic vari- 
ables shown in Table 1 for the **limb” 
and “back” groups was compared 


using the Maim- Whitney U test or 
analysis. The subjects with low back 
complaints had b^n off work signifi- 
cantly longer (P< .05) than those with 
Umb injuries. There was a highly sig- 
nificant difTerence (P < .001) in the 
injury type between the two groups. 
This is p^y because few of the peo- 
ple with back injuries had a fracture, 
but also because of the nature of the 
classification scheme, where disc pro- 
trusions could only be sustained by 
those in the back group. 

Distribution of Waddell Scores in 
Low Back Injuries 

Of the 29 men with a history of low 
back complaints, 3 had a Waddell 
score of 0, 10 had a score of 1, 9 had 
a score of 2, 3 had a score of 3, 4 had 


a score of 4, and none had a score of 
5. Following the recommendation of 
Waddell and coworkers, ’’ scores were 
dichotomized into low (0 to 2) and 
high (3 to 5) categories. This resulted 
in 22 scores in the “low Waddell 
score” group, and 7 scores in the “high 
Waddell score” group. This distribu- 
tion of Waddell scores is similar to 
that for previous studies.*"'® '’ 

For each of the biodemographic 
variables shown in Table 1, the values 
for the “low” and “high” Waddell 
groups were compared using the 
Mann-Whitney U test or x^ analysis. 
There was a significant difference {P 
< .05) in the type of injury between 
the two groups, where for the low 
Waddell group, none had had a frac- 
ture and more had had an identifia- 
ble condition such as disc protrusion. 
No significant differences {P > .05) 
were found for the other biodemo- 
graphic variables, although the high 
Waddell group tended to have fewer 
surgical interventions and a longer 
time interval since injury (Table 1). 

Waddell Score versus ERGOS PA 
Variables for Sack Subjects 

Table 3 shows the mean value for 
the PA variables (Strength, Body Etex- 
terity, and Upper Limb Dexterity) for 
the 22 male subjects with a low Wad- 
dell score versus the 7 with a high 
Waddell score. The Mann-Whitney U 
test was performed for each of these 
variables. For all 1 3 strength variables, 
the low Waddell group performed rig- 
nificantly better than the high Wad- 
dell group iP< .05). Of the 7 dexterity 
variables, 3 showed significantly bet- 
ter performance in the low Waddell 
group. There was no significant differ- 
ence (P > .05) for the dexterity vari- 
ables of crouching, reaching above or 
below shoulder level, or handling with 
the right hand. 

Logistic regression was performed 
on all strength and dexterity variables 
that showed a significant difference 
between the high and low Waddell 
groups to determine which variables 
showed the strongest differentiation. 
The analysis was controlled for age, 
height, weight, time since injury, and 
CXIX) job type. It was found that 
when kneeling, static lifting at bench 
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TABLES 

Means, Standard Deviations, and P Values for ERGOS Physicai Activity (PA) 
Variables in Low and High Waddel Groups 


Ergos PA Variables 


MaanfSO) 
(11 = 2 ) 


Mean (SO) 
(n«T) 


Strength 

Lifting* 


SL knuckle 

60.36 (34.18) 

26.86(12.21) 

0.13 

SL bench 

53.23 (27.48) 

21.71 (7.78) 

.0024 

SL ankle 

58.20(31.47) 

24.50(24.66) 

.025 

SL shoulder 

52.05 (32.03) 

20.86(12.51) 

.0086 

DL bench 

44.29(21.75) 

20.83(9.17) 

.013 

DL shelf 

30.24 (14.27) 

16.00 (8.22) 

.036 

Carrying 

55.68(21.40) 

33.00(11.51) 

.024 

Pushing 

Cart push 

37.86 (20.54) 

20.00(8.62) 

.015 

Shoulder push 

30.55 (14.27) 

19.14(7.54) 

.039 

Pulling 

Cart puM 

33.91 (12.82) 

20.14(6.07) 

.0039 

Shoulder pua 

25.73 (8.32) 

16.14 (5.37) 

.0069 

Grip strength 

Right 

117.75(35.72) 

71.67(53.27) 

.044 

Left 

120.60 (40.33) 

69.33 (54.91) 

.033 

Body dexterity (MTMs) 

Stooping 

65.60 (19.65) 

36.25(16.19) 

.015 

Kneeling 

75.36(21.23) 

44.20(25.25) 

.016 

Crouching 

74.47 (24.14) 

46.00(21.21) 

.072 

Reach/handle (MTMs) 

Reaching 

Above shoulder 

71.36 (16.46) 

62.40(8.88) 

.33 

Below shoulder 

69.68(16.54) 

55.17 (8.66) 

.061 

Handling 

Right 

102.35 (20.06) 

83.50(24.19) 

.10 

Left 

102.80(20.17) 

79.50(22.44) 

.026 

Hearingt 

15/6 

5/1 

.953 

Visionf 

Far 

19/2 

6/0 

1.00 

Near 

20/1 

4/0 

1.00 


* SL, static (isometric) lifts; OL. dyrtamic ffts. 

t Number of subjects with ‘unrestrictBd'/’restrictBd' ratings for hearing and vision. 


MTM, method-time measurement unit (14). 

height, and static lifting at ankle 
height were entered into the analysis, 
no other variables had significant pre- 
dictive value. 

For completeness, the CCDO PA 
factors that do not involve motor per- 
formance, the “coded” factors of vi- 
sion and hearing, were analyzed with 
analysis. No significant difference 
was found between the Waddell 
groups (P > .05). 

Psychological Tests versus ERGOS 
PA Variables 

Significant correlations were found 
between Self-Assessment and 12 of 
the 1 3 ERGOS strength (PA Factor 1) 


variables (Pearson r = .44 to .60, P < 
.01, except static lift at knuckle and 
bench heights, r = .40 to .42, P< .05). 
Only one variable, carrying, was not 
found to be significant (r = .32, P = 
.052). Significant correlations were 
also found between Self-Assessment 
and 6 of the 7 ERGOS dexterity (PA 
Factors 3 and 4) variables (r = .53 to 
.63, P < .01, except crouching and 
reaching below shoulder level, r - .33 
to .44, P < .05). Only one variable, 
reaching above shoulder height, was 
found not to be significant (r = . 19, P 
> .05). 

No significant correlations were 
found between the Coopersmith Self- 
Esteem score and either the ERGOS 


strength variables (r = -.025 to -.21, 
P > .05), or the ERCjOS dexterity 
variables (r = -. 19 to .29, P > .05). 

No significant correlations were 
found between the Coopersmith Self- 
Esteem score or the Self-Assessment 
score and the ERGOS results for vi- 
sion (factor 6) or hearing (factor 7) (P 

> .05, Mann-Whitney U test). 

Psychological Tests versus Waddell 
Score 

The mean score for the Cooper- 
smith Self-Esteem test was not signif- 
icantly different between the low and 
high Waddell groups (93.7, SD 14.6, 
and 95.7, SD 10.1, respectively). The 
mean value of the Self-Assessment 
rating was significantly different be- 
tween the low and high Waddell 
groups (45.2, SD 25.1, and 12.0, SD 
12.5, respectively). Significantly more 
subjects with low Self-Assessment rat- 
ings also had high Waddell scores (P 
= .004). The statistically significant 
positive relationship between Self-Es- 
teem and Self-Assessment found in a 
previous study with more subjects* 
was not confirmed in the present 
study (Pearson r = -.38, P = .022, n 
= 28). 

Limb Injuries 

Similar analyses were performed 
for the group of subjects with injuries 
to the limbs but no complaints related 
to the back. Statistically significant 
relationships were found between 
Self-Assessment score and 9 of the 1 3 
ERGOS strength variables, and 5 of 
the 7 ERGOS dexterity variables (P < 
.05). 

No significant correlations were 
found between the Coopersmith Self- 
Esteem score and either the ERGOS 
strength variables (r = -.18 to .23, P 

> .05), or the ER(X)S dexterity vari- 
ables (r = -.043 to .16, P> .05). 

No significant correlations were 
found between the Coopersmith Self- 
Esteem score or the Self-Assessment 
score and the ERGOS results for vi- 
sion (factor 6) or hearing (factor 7) (P 

> .05, Mann-Whitney U test). 

Discussion 

The results show a statistically sig- 
nificant difference between subjects 
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Figura. Mean value of the ERGOS variables for the three subgroups of subjects: 41 with limb 
injury, 22 with low back injury, and Waddell score less than 3, and 7 with low back injury and 
Waddell score of 3 or more. 


with low back injuries versus those 
with limb injuries in the pattern of 
PA factors measured with a state-of- 
the-art computerized work simulator. 
The subjects with low back com- 
plaints underperformed globally, on 
all strength variables and on all dex- 
terity variables, in comparison with 
the subjects with limb complaints. 
This pattern is shown clearly in the 
figure. 

Previously we have shown that the 
same pattern of underperformance 
seen with the ERGOS is seen in all 
types of functional capacity evalua- 
tion, including clinical examination, 
work under observation, and dyna- 
mometry of isolated limb seg- 
ments.*'*® This is in accord with the 
experience of other clinicians and 
evaluators. Altogether, it seems rea- 
sonable to conclude that special atten- 
tion should be given to behavioral and 
psychosocial factors that might be 
limiting the performance of injured 
workers during their vocational reha- 
bilitation. 

Unfortunately, it is difficult to de- 
termine when underperformance is 
due to psychologic factors during 
functional capacity evaluation. Roth- 
stein et al'* have identified “sincerity 
of efibit" as the single greatest threat 
to validity in dynamometry. The 
problem is that, although the associa- 
tions that have been seen between psy- 


chologic tests of various sorts and ob- 
jective measurements of performance, 
by us and by others, are statistically 
significant when comparing groups, 
the particular tests have no useful pre- 
dictive value when applied to an in- 
dividual. This is because the range of 
performance in normal subjects is so 
wide.” 

In clinical practice, the usual ap- 
proach is to look for inconsistency of 
performance during repeated testing 
under different circumstances: during 
apparently different tests that actually 
should be limited by the same physical 
factor, during testing with and with- 
out distraction, or during testing with 
simulated loads."* " The presence of 
inconsistency indicates that abnormal 
illness behavior is present, but usually 
does not reveal the q)ecific reason for 
the observed behavior. 

It should be noted explicitly that 
when one observes abnormal illness 
behavior, one cannot immediately 
conclude diat there is no significant 
biologic injury or disease present. 
Such behavior only indicates that the 
patient has a tendency to “over-react.” 
Psychologic and behavioral studies 
have shown that most people have a 
recognizable habitual pattern of re- 
sponse to stress or challenge, jand that 
the type of response a person will 
show can be pre^cted to some extent 
from their performance on certain 


psychologic tests. In the Minnesota 
Multiphase Personality Inventory 
(MMPI), a particular pattern indicates 
a tendency to somatize.^' The 
MMPI,^^ the Coopersmith Self-Es- 
teem Inventory,* ’ and the Self-Effi- 
cacy measure^^ each have been found 
to correlate with the response to illness 
when the responses of groups of pa- 
tients were studied. 

The implication for functional ca- 
pacity evaluation is twofold. First, for 
each test session, the tester should rec- 
ord a judgment of the validity of the 
results as indicators of maximal phys- 
ical capacity, based on clinical expe- 
rience. Second, those who use the re- 
sults of “objective” testing to make 
decisions about the patient must take 
care to interpret the results only in the 
context of the complete clinical pic- 
ture, which has biological, psycholog- 
ical, and social aspects. In summary, 
the conduct of objective tests, and the 
correct utilization of the results in vo- 
cational rehabilitation, require the 
judgment of an experienced clinician/ 
evaluator. 

References 

1. Tate DG. Workers’ disability and return 
to work. Am J Phys Med Rehab. 1992; 
71:92-96. 

2. Hadler NM. Regional back pain (edito- 
rial). N Engl J Med. 1986;315: 
1090-1092. 

3. Pope MH. Rosen JC, Wilder DG, Fry- 
moyer JW. The relation between bio- 
mechanical and psychologic factors in 
patients with low-back pain. Spine. 1980; 
5:173-178. 

4. Waddell G. A new clinical model for the 
treatment of low-back pain. Spine. 1987; 
12:632-644. 

5. Fordyce WE, Roberts AH, Stembach 
RA. The behavioral management of 
chronic pain: a response to critics. Pain. 
1985;22:113-125. 

6. Hazard RG, Genwick JW, Kalisch SM, 
et al. Functional restoration with behav- 
ioral support: a one-year prospective 
study of patients with low-back pain. 
Spine. 1989;14:157-161. 

7. Coste J, Paolaggi JB, Spira A. Classifi- 
cation of nonspecific low back pain. 1. 
Psychologic involvement in low back 
pain. Spine. 1 992; 1 7; 1 028- 1037. 

8. Hirsch GH, Beach GN, Cooke C, Men- 
ard MR, Locke SR. Relationship be- 
tween performance on lumbar dyna- 
mometry and Waddell score in a popu- 
lation with low-back pain. Spine. 1992; 
16:1039-1043. 




215 


Work Simulator Performance and Illness Behavior • Cooke et al 


9. Cooke C, Menard MR, Beach GN, 
Locke SR, Hirsch GH. Serial luinhar 
dynamometry in low back pain. Spine. 
1992;17:653-662. 

10. Menard MR, Cooke C, Locke SR, Beach 
GN, Butler TB. Pattern of performanoe 
in workers with low-badr pain during a 
comprehensive motor performance eval- 
uation. Spine. 1994, in press. 

1 1. Pruitt WA. Vocational evaluation, 2nd 
ed. Menomonie, WI: Walter Pruitt As- 
sociates; 1986. 

12. Matheson LN. Work capacity evalua- 
tion. Anaheim, CA: Empioynient and 
Rehabilitation Institute of Cabfomia; 

1987. 

13. Blankenship KL. Industrial rehabilita- 
tion: functional capacity evaluation. Ma- 
con, GA: American Therapeutics Inc; 

1988. 

14. Dusik LA, Menard MR, Cboke C, Fair- 


bum SM, Beach GN. Parallel reliability 
(rf* the ERGOS work simulator versus 
conventional functional capacity evalu- 
ation in a workers’ compensation popu- 
lation. 7 1993;35:759-767. 

15. Canadian classification and dictionary of 
occupations. Ottawa, Ontario: Employ- 
ment and Immigration Canada; 1987. 

16. Dictionary of Occupational Titles, 4th 
ed. Washington, DC; US Department of 
Labor, 1977. 

17. WaddeU G, McCulloch JA, Kummel E. 
Venner RM. NoiKMganic physical signs 
in low back pain. Spine. 1980;5: 
117-125. 

18. Rothstein JM, Lamb RL, Mayhew TP. 
Clinical uses of isokinetic measurements: 
critical issues. Phys Ther. I987;67; 
1840-1844. 

19. Chaffin DB, Andersson GBJ. Occupa- 
tional biomechanics, 2nd ed. New York: 


Wiley-Interscience; 1991;464-474. 

20. Anderson TP. Positive physical Endings 
confirming chronic pain syndrome. Am 
J Phys Med Rehab. 1991;70;157-158. 

21. Turner JA, Herron L, Weiner P. Utility 
of the MMPI pain assessment index in 
predicting outcome after lumbar surgery. 
J Clin Psychol. m6M-.l(A-lb9. 

22. Dvorak J, Valach L, Fuhrmann P, Heim 
E. The outcome of surgery for lumbar 
disc herniation: a 4-17 years’ follow-up 
with emphasis on psychosocial aspects. 
Spine. 1988;13:1423-1427. 

23. Bandura A. Self-efficacy; toward a unify- 
ing theory of behavioral change. Psychol 
Rev. 1979;84:191-215. 

Acknowledgment 

This project was funded by the Workers’ 

Compensation Board of British Columbia. 



216 


Mr. Payne. Thank you very much. 

Chairman BUNNING. Mr. Hancock will inquire. 

Mr. Hancock. Thank you, Mr. Chairman. 

I have a couple of real quick questions. The equipment that you 
use only measures physical disability, am I correct? 

Mr. Dakos. No. We also, in the evaluation process, measure the 
mental residual fimctional capacities. However, there is no piece of 
equipment that you can “strap to the individual’s brain” to ascer- 
tain the sincerity of effort in relation to organic brain disorder or 
function. But the evaluation takes into consideration the factors of 
coefficient variation, the consistency of the effort, the monitored 
heart rate when the individual is describing discomfort, the ob- 
served behavior, using the 20 mental residual functional capacities 
outlined by Social Security. Those are the primary measurements 
that we report as the behaviors during the course of the evaluation. 

Mr. Hancock. But, in other words, there is no psychological eval- 
uation actually. I would assume that if the person had in their 
head a psychological problem that convinced them that they were 
disabled, that it would show up on your machine that they were 
disabled? 

Mr. Dakos. It will if the consistency of the effort is good. We can 
interpret in terms of the inconsistencies whether or not the individ- 
ual is putting forth an appropriate effort. All detail during the eval- 
uation process is documented. An entire record is completed. In 
fact, it goes to the point that during every trial an individual ^ves, 
we have 2,000 data points that take place just on one repetition. 
Frankly, we cannot even go in and alter the record unless we want 
to spend years just trying to change one case. 

Mr. Hancock. Do these people sign a release? Do you give them 
a full explanation of what you are going to do, and have you had 
anybody refuse to be evaluated? 

Mr. Dakos. They are given an implied consent release. They are 
also, during the course of the entire evaluation, given computer 
generated instructions, written and auditory, written at a sixth 
^ade level, auditory at a third ^ade level of comprehension. There 
is a red button that they push in order to show their implied con- 
sent to proceed with the evaluation process. 

What was the second part of your question? 

Mr. Hancock. Have you had people refuse? Maybe the Work- 
man’s Comp, carrier or the business asks you to go in and be evalu- 
ated to see whether your back is really hurting. Have you had peo- 
ple refuse to do it? 

Mr. Dakos. I personally have not, and in the company, I am sure 
there have to be a couple of instances. We have done over 750,000 
evaluations on ERGOS. But the individual goes through an intake 
interview. We do not put them on the machine immediately. We 
want to find out the nature of the disability, their self-report. We 
need to do the heart rate, resting heart rate, the blood pressure. 
Frankly, we need to bring down any level of anxiety prior to com- 
mencing the testing procedure. 

Mr. Hancock. We know that there is a lot of misrepresentation 
and fraud. In fact, you can almost pin it down. You can go to a spe- 
cific company and you will find that, repeatedly, the same things 
happen to different employees because the word got out. I am a 
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small businessman. I used to write an awful lot of Workman’s 
Comp., even to the extent of where people would actually cut off 
tips of their fingers because they knew that tip was worth x num- 
ber of dollars and they actually would abuse themselves in that 
manner on the iob. That was the point I was trying to make. 

Have you had, to the best of your knowledge, any documentation 
with your customers where some individual claimed to be disabled 
and when told they were going to be sent into your organization, 
all of a sudden they got well? 

Mr. Dakos. We have had a few that have not shown up, if that 
is the answer you are looking for. 

Mr. Hancock. Thank you. 

Chairman Running. Mr. Neal. 

Mr. Neal. Thank you, Mr. Chairman. 

I have just a couple of quick questions as a followup to Mr. 
Payne and Mr. Hancock. Is the problem, in your experience, more 
pronounced at the State and local level than it is with the Social 
Security program? 

Mr. Dakos. It is interesting. We have experience on an inter- 
national basis. Frankly, the worst is in Australia. There, they have 
a postal system where 30 percent of their workers have an ongoing 
Workman’s Comp. case. But we are seeing it in several States, 
where thev are complaining about Workman’s Comp., if that is the 
question tnat you are asking. 

Mr. Neal. It is, yes. 

Mr. Dakos. In fact, I will be testifying before the State of Califor- 
nia Commission on Health, Safety, and Workman’s Comp, because 
they are looking at changing their permanent disability evaluation 
system to an objective standardized system and they have asked 
me to be the speaker there on June 8. 

Mr. Neal. As just a followup to the question I asked, in your ex- 
perience is it more pronounced at the State and local level than it 
is at the national level? 

Mr. Dakos. I would say it is actually running pretty even. There 
is one State, New Mexico, where they have changed their perma- 
nent disability system over to a functional capacity evaluation in 
nonscheduled disabilities, and the experience that has been re- 
ported is that people are getting along a lot better and they use the 
functional capacity to help reintegrate the individual back to work. 
So they have a model that, frankly, needs to be looked at. 

Mr. Neal. Thank you. 

Thank you, Mr. Chairman. 

Chairman BUNNING. Mr. Collins. 

Mr. Collins. Mr. Chairman, I regret that I missed this gentle- 
man’s presentation. 

Chairman Running. So do we. 

Mr. Collins. I have enjoyed listening to the questions and just 
briefly scanning his comments in the report here on the procedure. 
I find it very interesting and I continue to read that. If I have any 
further questions, we will correspond with you. 

Thank you, Mr. Chairman. 

Chairman Running. We thank you, Mr. Dakos, for your testi- 
mony. 

Mr. Dakos. Thank you, Mr. Chairman. 
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Chairman Bunking. My colleague from Pennsylvania, if he will 
step forward, Mr. Gekas, accompanied by Robert Lancaster and 
Debbie Standon. 

Mr. Gekas. Debbie has not made it, but we will try to speak on 
her behalf. 

Chairman BUNNING. Gteorge has been interested and concerned 
about disability issues for quite some time. I appreciate your com- 
ing today. You may proceed. 

STATEMENT OF HON, GEORGE W. GEKAS, A REPRESENTATIVE 

IN CONGRESS FROM THE STATE OF PENNSYLVANIA; 

ACCOMPANIED BY ROBERT LANCASTER, COORDINATOR, 

NATIONAL REHABILITATION NETWORK, VANCOUVER, WASH. 

Mr. Gekas. Thank you, Mr. Chairman. 

Last term, as we all recall, we did yeoman work with respect to 
the drug dealers and drug users on disability and prisoners receiv- 
ing benefits, that kind of thing. I want to thank now the gentleman 
from Kentucky and the gentleman from Indiana, Mr. Jacobs, who 
accommodated me in many different ways in presenting my views 
on those subjects at that time. This is a kind of a followup, even 
though it is on a different specific subject matter. 

The disability program with which you are grappling suffers from 
the backlog situation which has been well articulated in so many 
different ways. One added element that I think should come before 
your subcommittee is that some of us have introduced legislation 
to create an administrative law judge corps which, with the reorga- 
nization of the administrative law judges in the entire Federal sys- 
tem, we believe, will be able to focus on existing problems like 
backlog by a more centralized and more focused way of bringing 
judges to the cases. Now, we bring cases to the judges, and that 
may be a convoluted manner that is now obsolete. 

So we ask you, as part of all of this, in a separate vein, to con- 
sider our legislation on an ALJ corps. On backlog, it would be a 
great help, we believe. 

The second portion of the accent on disability has to do with — 
in my judgment, one of the big problems is how do we get people 
off disability once they get on, if, indeed, they no longer are dis- 
abled or as disabled as when they went on the program. That is 
what the testimony that we want to present here will cover, so that 
we can take advantage of what in the private world — like in Work- 
man’s Comp, and other situations, although that is State-related in 
most cases, there have been some success stories in being able to 
end the cycle for individuals who are receiving disability payments, 
where we have the converse happening. So often, people get on dis- 
ability and we never have the day come when they are off disability 
and off the receipt of benefits for it. 

In that regard, we want to bring to you, as the chairman has in- 
dicated, Mr. Robert Lancaster, who is a coordinator of the National 
Rehabilitation Network. He will speak for Debbie, who will commu- 
nicate with the subcommittee later. 

Thank you, Mr. Chairman. 

Chairman Bunking. Thank you. 

Mr. Lancaster. 
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Mr. Lancaster. Thank you, Mr. Gekas, Mr. Chairman, Mr. 
Jacobs, subcommittee members. I am going to find myself as an ed- 
ucator here today. I think I am going to be a teacher here today 
to let you know that the private rehabilitation companies around 
the country have been working with the private disability compa- 
nies for over 15 years and that is putting people back to work, that 
we are not a concept, we actually exist, and the network has 200 
offices around the country. We have masters’ level counselors that 
do well at what they do, and that is putting people back to work. 

We are a tried and true kind of industry. We have found what 
works and what doesn’t work. Right now, our average case cost 
around the country is anywhere from $1,700 to $2,000. 

From my point of view, the Social Security Administration has 
not yet utilized some of the models that we have found that are 
working in finding people jobs. 

What is it that we do? There is no ^eat secret, with the excep- 
tion that we understand the capabilities of our clients. We work 
with their transferrable skills and we work in tandem with them 
in creating a goal for placement. We have found that working in 
partnership with our people, that they can sign off on a plan, the 
more likelihood we are going to have a return-to-work person. We 
found, on the disability syndrome, the counseling techniques and 
this kind of approach work. 

We have found most successful is the intervention early, that our 
return-to-work ratios within the Workman’s Comp, market and the 
LTD market is the sooner we get a case, the more likely the person 
is going to go back to work. We work with older cases, but there 
is an understanding that it takes longer and it costs more money. 

The industry in Workman’s Comp., the savings that they are rec- 
ognizing as true savings is for every $1 that is spent in returning 
a person to work is actually $10 saved. In our proposal, we are sug- 
gesting that there be 15,000 referrals, which would be a savings to 
the fund of hundreds of millions of dollars. 

I think our proposal is worth examination. I think it has benefits. 
I believe that there are true savings to the fund. I think it puts 
Americans back to work, because when we are dealing with these 
folks, they would rather work than be on disability. We disagree 
with people that want to be on disability. After you are worWng 
with them a little bit on a masters’ level, they turn around and say, 
yes, if you find me a job I can do that I like, I will actually go back 
to work, and that is what we try to do. 

The project we are talking about is a voluntary project on the 
part of the client, that even if he volunteers for the program, if at 
some point he does not like the counselor or the company, they can 
raise their hand and then the transfer will be executed to another 
partner within the network. 

If you could remember that this is actually a private program, 
that in the network we will be very competitive with each other, 
that the numbers will be known on the placement rates and the 
dollars charged for those, and the companies that are not perform- 
ing will be dropped off the provider list and another one added. So 
we want to create the competition, I think, that makes us in the 
rehabilitation field very healthy. 
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We are ready for the program. As mentioned, we have the offices 
there. The people are staffed. Someone asked, when can we start 
such a program on putting Social Security recipients back to work. 
I would say, July 1, we could start doing that, if we had a method 
of getting this to us. 

There was some discussion about Social Security and their 
Project Network, which was a proposal that Cascade looked at in 
1991 when it was issued. Instead of responding to that RFP, re- 
quest for payment, I sent the Associate Commissioner a letter say- 
ing that in doing business with the private sector, we expect to be 
paid within 30 or 60 days and that for us to wait for payment for 
over 9 months would exclude all the private sector companies from 
participating. I never did get a response on that. So there is, as of- 
fered into evidence and into the record, I have that letter here say- 
ing that the private sector was not actually invited to participate 
in such a program and cannot get paid for 9 months. 

[The prepared statements and attachment follow; Mr. Lancaster 
has additional comments in a joint statement on page 175.] 
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HON. GEORGE W. GBKAS 
M«y24, 1995 

STATEMENT 

BEFORE THE COMMIITEB ON WAYS AND MEANS 
SUBCOMMITTEE ON SOCIAL SECURITY 

•MANAGING THE SHOAL SECURITY DISABILITY 
INSURANCE PROGRAM* 

Mr. Chairman, 1 want to cuiiuncml you and the Committee tot conducting this important 
hearing to look at methods to improve the Social Security Disability Program, a vital lesouroe tof 
disabled Americans. Redesigning the Social Security Disability Program to offer new services and 
resources to assist disabled workers in living productive and more fulfilling lives would offer a much 
needed improvement. The program currently confronts many problems: die large number of claims 
being filed without speedy processing while the disabled wait for decisions and services; the lack of 
aervioes to assist the disabled with implementation of the Americans With Disabilities Act; and, the 
relotiveiy few number of individuals who receive disability payments who ever achieve greater future 
earnings and leave the program. The program is an important financial resource for the disabled, but 
due to the lack of early intervention services for the disabled, many individuals lose meanlngAil contact 
with the world of work and their colleagues. They find themselves inadvertently trapped in a ipinl 
of inaction and dependency that increases dieir fndlty and does not encourage the individual to fulfill 
hia or her potential. 

I do not believe that the Social Security Administration can or should become an agency that 
directly provides services to the disabled other than income replacement, but it can look at the 
prtetioes of private <fisability insurers and emptnyers who work with the disabled. In state woiker 
compensstioo cases, long-term disability insuren and employers offer early in the disability claims 
process services such as rehabilitation and evaluuUbn of skills to help the individual with future plans. 

To further this argument, 1 now introduce Robert Lancaster, Coordinator, National 
Rehabilitation Network; and, Debbie Standon of Harrisburg, PA, who is Director, Medical 
Management Services, AIG Claim Services. 
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Mr. Lancaster. Mr. Chairman, do you have questions? 

Chairman Running. Yes, we will have questions. First of all, 
your program would be voluntarily done by recipients? 

Mr. Lancaster. That is correct. 

Chairman Running. We have a law that requires Social Security 
to do it within the 3-year period for CDRs, anyway. 

Mr. Lancaster. Right. 

Chairman Running. It is my understanding that past rehabilita- 
tion efforts spent large sums of money educating people who never 
ever returned to work. How would your approach differ from that? 

Mr. Lancaster. Private sector rehabilitation trains less than 1 
percent of the population we deal with. We take a person where 
they are standing and the experiences they had in life, in other 
jobs, and we put them through a transferrable skills analysis and 
we find out what things they can do today and relate it to the cur- 
rent market. So the idea that we train people, in the thousands of 
cases that I know personally in our company, one or two actually 
go to junior college. 

We do not believe that putting people in college or junior college 
leads to employment. In fact, it just stalls some of these people. 
Rack 15 years ago, when this business started, the way the Work- 
man’s Comp, dealt with the problem was they sent the cases to 
State vocational rehabilitation. 

Chairman RUNNING. There is another problem. The Federal Gov- 
ernment never pays any of their bills within 120 days. I want you 
to know that to start out. 

Mr. Lancaster. That is better than 9 months, sir. 

Chairman Running. Yes, but that is a minimum. From 4 months 
on or 3 months on, we never pay. It goes up to 1 year or whatever 
they feel like doing. They are the only group of people or only en- 
tity that I know that never pays for the first 120 days, and then 
they pay no interest. 

Mr. Lancaster. We experienced that when working with State 
funds. 

Chairman RUNNING. I know from just personal office expenses 
that people are waiting for 3 or 4 months for their money. So how 
would you get paid and how would that be possible if we have a 
problem there? 

Mr. Lancaster. We have the capital to go ahead and invest, and 
even if it is 120 days 

Chairman Running. What if it is 1 year? 

Mr. Lancaster. We would have trouble with that, sir. 

Chairman Running. Mr. Jacobs. 

Mr. Jacobs. I have no questions, but I do want to express my 
appreciation to Congressman Grekas, who is one of the more 
thoughtful and hard working members, I think, of the Congress. I 
note ihai in tbe bullpen is another Pennsylvanian who falls into 
the same category, Mr. Kanjorski; and Mr. Lancaster, somehow or 
another, Pennsylvania sounds right in your case, and we appreciate 
your testimony. 

Chairman Running. Mr. Portman. 

Mr. Portman. Thank you, Mr. Chairman. 
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This is fascinating. Why is it that currently your network, Mr. 
Lancaster, cannot be plugged into the review process, in particular, 
to fix our backlog problem? 

Mr. Lancaster. I see no reason why we cannot. 

Mr. PoRTMAN. You said you are ready to go by July 1? 

Mr. Lancaster. Yes, sir. 

Mr. PoRTMAN. That indicates to me that you are in the process 
of putting together various private countries around the country so 
that you could be able, on a national basis 

Mr. Lancaster. That network exists today. 

Mr. PORTMAN. Is that network contracting currently with the 
Federal Government to provide any service? 

Mr. Lancaster. No, they are not. Individually, I do VA work, I 
would do some Social Security work on the diagnostic stuff or the 
evaluations. 

Mr. PoRTMAN. Are you doing some State Workman’s Comp, 
work? 

Mr. Lancaster. I am sorry? 

Mr. PoRTMAN. Are you doing some work for individual States? 

Mr. Lancaster. Yes, 21 States. 

Mr. PoRTMAN. So you have a track record with those 21 States 
upon which you can base your proposals? 

Mr. Lancaster. We do that regularly. In other words, outcomes 
are a big, important part in the Workman’s Comp, market. If I 
work with State funds or the other customers, I have to go back 
to them on a regular basis and tell them how I spent their money, 
the outcomes that they can receive, and what they did get. 

Mr. PORTMAN. You mentioned the fij^re, $1 in rehabilitation in 
terms of costs and there would be a $10 return. Are you talking 
about a return in terms of revenue to the Federal Government or 
are you talking about a return to the individual? 

Mr. Lancaster. No, we are talking about for $1 spent in a re- 
turn-to-work process, it will save the fund, or where I was discuss- 
ing, it would be the insurance company would save $10, and usu- 
ally that is indemnity payments. 

Mr. PORTMAN. So it is a savings that the person is not continuing 
on disability rather than going back to work. 

Mr. Lancaster. That is the savings. 

Mr. PoRTMAN. That does not take into account the fact that the 
person is then earning money which is then taxed and then goes 
back to the Treasury? 

Mr. Lancaster. Oh, absolutely. 

Mr. PoRTMAN. So, in fact, it could be even a higher ration than 
1 to 10? 

Mr, Lancaster. It is considerably higher. 

Mr. PORTMAN. You also mentioned the $l,700-$2,000 figure. I do 
not have that in your testimony. Was that an average 

Mr. Lancaster. That is the figure that when we talk about aver- 
age case cost, that is the number that I get. I know that my com- 
petitors average about the same thing because I am competing 
with them head to head with each of those insurance companies or 
those State funds. 
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Mr. PORTMAN. Can you put that in context for us? In other 
words, if it is $l,700-$2,000 on average, does that mean that the 
average person goes back to work? 

Mr. Lancaster. Our success rate is dependent on the jurisdic- 
tion. We are anywhere from 30 to 50 percent successful in jurisdic- 
tions where we are able to work with the client on placement. 

Mr. PoRTMAN. Of those where you are successful, in other words, 
between the 30 and 50 percent, what is the average cost? 

Mr. Lancaster. That is the $l,700-$2,000. 

Mr. PORTMAN. You still stay with the $l,700-$2,000? 

Mr. Lancaster. Yes. 

Mr. PoRTMAN. What I am trying to get at is, is it $l,700-$2,000 
in the cases where you are not making any progress and therefore 
it is a couple hundred bucks and you leave that person to continue 
on Workman’s Comp, or disability: 

Mr. Lancaster. Within Workman’s Comp., there are other clo- 
sure types besides working or not working. Usually, we will be out 
of it because of new medical information, pending surgery, some of 
those kinds of things. 

Mr. PoRTMAN. But among those cases where you are successful, 
the average is under $2,000: 

Mr. Lancaster. Yes, sir. 

Mr. PoRTMAN. Thank you. It is very interesting. I hope that, 
come July, you will be part of the process. 

Mr. Lancaster. Yes, sir. 

Mr. PoRTMAN. Thank you, Mr. Chairman. 

Chairman Running. Mr. Pa3me. 

Mr. Payne. Thank you, Mr. Chairman. 

I want to thank Mr. Gekas and Mr. Lancaster for their testi- 
mony. I have no questions and yield back my time. 

Chairman Running. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

I just wanted to follow up on the chairman’s comment about the 
120-day lag time in payments. That is what accounts for a lot of 
the deficit that we have, because a lot of people in the government 
do not understand that if you hold back that cash flow of the entre- 
preneur out there who does the service, that you are trying to save 
8 percent in bond fees but you are paying about 10 percent or bet- 
ter in inflated prices. I wisn we could get better control on how we 
handle the cash flow and payments. It would probably help every- 
one. 

I have no questions, but I am impressed by your operation. 
Thank you. 

Chairman Running. Mr. Neal, please. 

Mr. Neal. Thank you, Mr. Chairman. 

You noted in your testimony that you thought your approach was 
different, Mr. Lancaster. Maybe you could give us a description of 
the typical claimant that comes before you. 

Mr. Lancaster. A typical claimant, we would do an evaluation 
and we would gather the medical information. We would have a 2- 
hour or so interview to find out what are all the issues around the 
particular case, and how he feels about his disability. 

Then we would probably set another meeting in 1 week or so, 
maybe 2 weeks after we get the other data that we had not re- 
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ceived yet and we would sit him down and it would be called voca- 
tional exploration, and it is actually a process that these masters* 
level counselors do. I do not know if it is a manipulation, but I 
know that it works, that they actually sit down and agree upon 
what occupations they would like to do and how they might get 
there and what kind of money they think they would make. 

They would write up a plan where both parties would commit to 
doing certain things. The claimant would agree to go to interviews 
on time and help write the resume and do those things, and the 
counselor would agree to give him so many job leads in 1 week and 
that kind of thing. 

What we are careful about, because of some liability, is that we 
do not want to put anybody back to work above their restrictions. 
So if we do find somebody a job, one of the first things that a coun- 
selor does as part of their training, is to do a job analysis, which 
will be done onsite. If there is a physician involved, they will take 
that job analysis and say, what do you think? Can this person do 
this or not? Usually, on the side, the doctors turn around and ask 
the client, can you do the job? If our counselors were good enough, 
the clinet will say, yes, sir, I think I can do it and I want to start 
tomorrow. 

On the longer cases, we know that there are — ^if you are waking 
up at 10 o’clock in the morning for 2 or 3 years and you are start- 
ing to go to work at 7 o’clock, we have some work to do as far as 
the followup, making sure the thing does not fall apart and that 
kind of approach. 

Mr. Neal. How would you contrast that with how Social Security 
might handle a disability case? 

Mr. Lancaster. To my knowledge, the State vocational rehabili- 
tation program is a training program. In other words, when we 
went head to head with them some years back, I finally understood 
why we were doing better, and that was that their goal was to 
maximize their clients’ abilities and that usually meant upgrading 
them by education, et cetera. I know the private sector does not be- 
lieve that. We bring the person to employment status as close as 
they can to the wage at the time of injury. So training, we found, 
does not work. 

Now, OJT training, on some clients, I think is very beneficial. We 
are talking about the insurance company sharing part of the first 
90 days’ salary, and so it would be an employer look-see at this 
claimant with a benefit. I think that is the way it is going to be 
in the future, too, as we are taking a look at temporary services 
and why they are doing so well. It is because it is an introductory 
period for the client and the employer. I think we will see more of 
OJT or an employer incentive program. 

Mr. Neal. Thank you. 

Thank you, Mr. Chairman. 

Chairman Running. Thank you, Mr. Gekas and Mr. Lancaster, 
for your testimony. 

Mr. Lancaster. Thanks very much. 

Chairman Running, The next to testify is Congressman Paul 
Kanjorski from Pennsylvania. Welcome to the subcommittee, Paul. 
It is good to see you. 
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STATEMENT OF HON. PAUL E. KANJORSKI, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF PENNSYLVANIA 

Mr. Kanjorski. Thank you very much, Mr. Chairman. 

It is funny. It is almost reliving your life. Just before I came to 
the Congress, I had the opportunity to be an administrative law 
judge for 9 years in the Commonwealth of Pennsylvania in the 
fields that Mr. Lancaster just testified on, and at that time, I han- 
dled more than 8,000 cases. I am familiar with how this process 
works and how it can work much more efficiently. 

First and foremost, what I am testifying about today is the staff- 
ing problem at the Social Security Administration. We all talk 
about reinventing government. We tend to think that just means 
cutting the number of employees. Sometimes reinventing govern- 
ment means getting the job done on a timely basis and making 
sure we meet the needs of our citizens, rather than just 
downsizing. 

Particularly, I would call to the subcommittee's attention the 
present program of the administrative law judge situation in the 
Social Security Administration. What I would like to address in 
particular is tne situation in the district I represent, northeastern 
Pennsylvania. The Wilkes-Barre office of Social Security has a 
backlog of 2,000 appeals. They have only five administrative law 
judges to handle those appeals. Each case takes a considerable 
amount of time, much longer than they should. 

The situation in north-eastern Pennsylvania is probably best 
pointed out by the case of Betty Prisbie. Mrs. Frisbie, of Wyoming, 
Penn., suffered a brain stem stroke in December 1993. She filed 
with the Commonwealth of Pennsylvania for Social Security and 
was denied twice in that period of time, for various reasons. 
Finally, we got her to a hearing that was set for this past March. 
The judge decided the matter in April and he made an award, but 
I have to say that after 18 months, she still is not in possession 
of that money because there is a backlog in the payment in Balti- 
more. 

Here is a lady, 51 years of age, clearly incapacitated, totally dis- 
abled for 18 months of her lim. The pathetic side of the story is 
that in the meantime, her husband was involved in, and lost his 
job as a result of a strike, so they have been living on $60 a week. 

What are we doing to the American people? We promise them 
Social Security, but we probably shorten their life because of delays 
in benefit distribution. If that is our psychology, we will definitely 
cut down the obligations of the Social Security disability program, 
but I do not think that was the intention of the framers of this law. 

What can we do about it? I was pleased to testify after Mr. 
Gekas because Mr. Gekas and I are cosponsors of a relevant piece 
of legislation. I wish the subcommittee would consider it. The legis- 
lation is so clearly needed. 

I believe there is not a need in this country for administrative 
law judges in every specialty area. Clearly, such judges have the 
capacity, legally and intellectually, to understand more than just 
special areas of law. The Federal District courts handle cases of all 
jurisdictions. 

There is absolutely no reason why administrative law judges can- 
not be referred to an agency in a region of the country where a 
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backlog exists. If it is an EPA hearing that is backlogged, send 
judges over to EPA. If it is Social Security that is backlogged and 
a specific problem exists in Michigan, send them into Michigan. 

The administrative law judge legislation I originally drafted 
when I first came to Congress more than 8 or 10 years ago has 
bantered around the Congress with many cosponsors but still has 
not been considered. Let me tell you this. With the addition of more 
judges within the system, and the ability to transfer judges to 
where the caseload is, and by broadening tne subject matter of the 
caseloads that these judges can review, we can reduce the time it 
takes for a case to work its way through the appeals process. 

These cases are not difficult cases for the judges. For 90 percent 
of them, you sometimes wonder why a person was rejected to begin 
with, or whv a person filed to begin with; they are very clear. A 
judge considers just a small margin of cases that really give them 
problems in deciding the case according to law and the facts of the 
case. 

When I served as an administrative law judge, I did it part time 
with a full legal practice, handling more than 1,000 cases in 1 year. 
I did not have any complaints from the process. 

Let me tell you about the experience we had in Pennsylvania, 
which I think the subcommittee should take into consideration. We 
had the very same problem Social Security is having today. What 
we did is sit down and organize our caseload. We decid.ed that 
there were inappropriate advantages and disadvantages in the sys- 
tem, whether they were on the employers' side or the employees' 
side. We analyzed what it would take to put judges in the places 
they were needed most. 

During my tenure as as judge, I traveled within a radius of 250 
miles of my home office to try cases. When we had a backlog, we 
just deluged the area with judges and we cleared the backlog up. 
By the time I left that office, doing Workman's Comp, cases, that 
is, you could file a petition and were entitled to a hearing within 
21 days. You would be given payment if we did not provide a time- 
ly hearing, so we were under pressure to schedule timely hearings. 
You can probably understand that the insurance companies were 
not satisfied to begin payment just because judges were not doing 
their job, so you had the initial hearings in 21 days. It solved the 
problem. We brought the backlog down. This problem is curable. 

The other thing we did in Pennsylvania which I suggest you look 
into, is we looked into the concept of total disability versus partial 
disability. There is a big difference, let me tell you. Mr. Lancaster 
testified on this matter, and I have gone through experiences with 
experts like this all my life. You cannot take an orthopedic surgeon 
who has become disabled as a result of a work injury or a natural 
occurrence and turn him into a hamburger flipper in a McDonald's. 
It just does not work. 

So very often, what we found in Pennsylvania was that when we 
had the issue of total disability versus no disability, it was very dif- 
ficult to place people. What we did is compromise, and established 
the concept of partial disability. Two-thirds of disability could be 
paid to you if you were earning under the wage level that you were 
previously paid under your vocation. A lot of people saw the oppor- 
tunity to take a lesser job and maintain their economic position in 
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life because they were getting a differential payment. The new 
process closed the whole bacWog of cases that were based on 
whether a 100-percent disability or 90-percent disability existed. 

There is one other thing that I would like to call to your atten- 
tion. I believe it comes out of the Workman’s Comp, system. There 
is a conspiracy in the country between employers who utilize Work- 
man’s Comp, to pay total amounts, settle a Workman’s Comp, case, 
and shove the employee into the Social Security system. It should 
not be allowed to happen. 

If a person is injured at work, they should not get a windfall in 
one settlement from the Workman’s Comp, insurer, then become a 
Federal Social Security disability case. All we have to do to prevent 
that from happening is look around the country, see what is hap- 
pening, and attend to such problems with proper legislation. 

I would suggest that, in finally wrapping up, whether it is Mrs. 
Frisbie’s case of delay, whether it is the failure to put the proper 
staffing in place, or it is the failure to finally pay a check, there 
is not any question that we have not accomplished anything by 
downsizing government or making government more efficient if the 
system does not work for people. The Social Security system is a 
vital system, not only in my district but throughout this country. 
Keep in mind that the system lends itself to reform and change. 
With great reform and change, we can decrease fraud, we can de- 
crease abuse, we can increase efficiency, and I believe we can bring 
down the cost of the Social Security system to the American people. 

[The prepared statement follows:! 
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STATEMENT OF CONGRESSMAN PAUL F.. KANJORSKl 

before the House Subcommittee on Social Security 
of ^e Committee on Ways and Means 

on die (iroblema of die Social Security disabilily system 
May 24. 1995 

Mr. Chainnan. I appreciate the opportunity to appear before you today The 
subject of this heariiig is a very important one, and 1 congratulate your decision to more 
closely examine this issue so duit we can. among other things, find soludona to the deli^ 
faced by the thousands of citizens who apply for Social Security disability. 


Let mr hrgin my testimony hy explaining the reason why immediate action in diis 
area is imperative. Immediate action is imperative because of people like Betty Fiisbie of 
Wyaming, Pennsylvania. In December 1991. Mrs Fiishie suffered a massive, 
debilitating, brain stem stroke. She applied for Social Security dtsability shoilly there 
after, but de^te her incapacitated condidoo. she was denied benefits both in the initia) 
application and reconsideration by the State Bureau of Disability Determination. Ihe 
second denial of benefits occurred by the middle of July. 1994. more than seven months 
after her ittjuiy. 

Immediately after her second denial Mrs. Fiisbie applied for an admmistrativc 
hearing with the Social Security Administration (SSA). Her hearing with an 
administfiiHve law judge was not scheduled untii March 22. 1995, mote than 10 nrumthg 
later, because of the slow initial considcratian of her case, and die judge's reijucst for 
additional **pre-developmenr infonnatioa. After reviewing all of the evidence, the 
administrative law judge handling the case issued a decision in favor of Mis. Fiisbie on 
April 18, 1995, nearly a montti later. 


While I would like to say to you diat this long journey from injury to bci^fits has 
ended after almost: a year and a half, it has not kfrs. Frisbie's benefit payments have grill 
not been disbursed by the Social Security office in BahimoTe. Mom Ouiu 500 days have 
passed since she was disabled by a stroke, yet she has not received a dime's wordi of 
benefits from the federal govenunent. 
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Mr. Chainnan, this case is by no means the worst case 1 have seen; 1 have helped 
resolve problems in many similar eases over the years. It docs, however, provide a good 
example of the delay working Americans increasingly &oe when they try to utilize a 
system which exists for their benefit. I am currently helping handle about 75 uUiei Social 
Security disability cases in a Congressional district that ^ns six Northeastern 
Pennsylvania counties. 

From the knowledge 1 gained from my job as an Administrative Law Judge for the 
wofiers cooipeasation program in the State of Penn^lvania prior to coming to Congress, 
and in my current job where I help constituents break through boreaucratic red tape in the 
Executive Dnmch, I have come to learn one siiiiplc tiling - there aie not enough people to 
help handle appeals within the SSA. I would include both regular staff and administrative 
law judges (AU’s) in this categoty. The loss of regular staff is occurring in pan because 
of increased automation of the agency and the overall effort to downsize die federal 
government. 

We must be careful that when we reduce staff for the sake of efficiency we do not 
sacrifice effectiveness. Reinventing government does not just tucau fewei workers, it 
means getting the Job done better and more expeditiously I would urge that this 
Committee and the SSA review the personnel situation of the agency to determine if it 
can target more staff to regions where there is an appeals backlog. 

The need for more AU’s, or at least bcilcr use of existing AU’s, is perhaps even 
more pressing. The SSA office in Willces-Baire. in Northeastern Pennsylvania, cuircntly 
luuidlcs disability cases fioui individuals living wiliiin a geographic area covering almost 
one-quarter of Pennsylvania. The office presently has about 2.000 appeals pending 
before its gys administrative law judges. While dtese are not all disability appeals, the 
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wcwkload has significant implications for die speed by which disability eases ate handled 
by this veiy small group of judges. 

This past April, ALJs in Wilkcs-Boire were sehednling hearings for July on 
appeals that were filed last October. Vm sure yon would agree, this is simply too long. 
Persons seeking Social Security disability, like Detty Frisbic wbo pays $150 a month just 
on prescription drugs, have expenses to meet and literally cannot afford to wait under the 
cuirent time frame. 

in the spirit of reinventing government, 1 support a proposal that may help address 
this horrendous backlog widiout imposing any major new cost on die federal government 
For some time now, bipartisan legislation has been introduced into Congress, which 1 
have cosponsored with Congressman George Gckaa, which would reorganize the existing 
AU system. Our bill would essentiaily replace the current system of separate 
administrative law judges in each federal agency, and create ouc luiified, government- 
wide AU corps. Judges would be assigned to a division within die corps based on legal 
specialization, and a chief judge will be responsible for developing programs and 
practices, in coordination widi the agencies using administrative law judges, which foster 
economy and efficiency in processing cases, including training of judges in more than 
one subject aica. 

The benefit of this legislation to the subject we are discussing today is that this 
corps of judges would help fill AU shortfalls that exist around die nation. Judges would 
work on tempoiiiy assignments in agencies within regions of the country where they are 
needed, and transfer to other lucatiuus when case backlogs arc eased. Under die current 
system, each agency has a set number of judges who are beholden to tibat agency, and 
who work only on certain specific subjects. 

Under the new system, it would be much easier to reassign judges from one 
subject area to another to fill shortfalls where they are needed. The reorganization will 
pennit the utilization of economies of scale, permit the cross training of judges, and allow 
federal agencies and the AU corps to more cfficicndy manage fluctuating caseloads. 
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The private sector has successfully utilized similar workload iiuum^iuent 
programs for many years. There is no reason why these simple principles cannot be 
equally effective in the public sector. The bill has not yet been introduced this year, but 
it is expected to be introduced soon by Congressman Gekas, and I expect that as in past 
years, it will be supported by members of both sides of the isle. 

Today, you will probably hear about measures that will help get rid of waste, 
fraud, and abuse in the disability program. 1 support actions to do so. I would hope, 
however, that the less provocative, but crucial, issue of staffing docs not get lost in 
today's discussions. 

Thank you. 
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Chairman BUNNING. I just have a couple of questions. Does the 
Administrative Law Judges’ Association support your proposal? 

Mr. Kanjorski. Yes, they do. 

Chairman Running. They do? Do you favor creating a Social Se- 
curity court to hear only Social Security cases? 

Mr. Kanjorski. No. They can have a much broader range. What 
we do in our proposal is we detach administrative law judges from 
the agencies. We did that in Pennsylvania. When I first became a 
judge, we fell under the jurisdiction of the Department of Labor 
and Industry in Pennsylvania. We were quota systems, which made 
it difficult to establish ourselves as independent deciders of fact. I 
think that has happened, to some extent, in the administrative law 
judge system of the Federal Government. 

You cannot mix the judiciary with the administrative and have 
it really work with a clear mind. Suddenly, somebody in an agency 
starts coming up with numbers and performance, and these people 
are just human. Judges are going to respond to the people that pay 
their check, that account for their promotions. 

So what our bill calls for is a detachment and an establishment 
of an Administrative Law Corps, so it is a separate agency of the 
government. It would be under the judiciary branch of the Federal 
Government. Judges would not be barred from being shifted 
around. 

As to the specialization issue, it really astounds me that you 
have to have some adult individual that went through law school 
know, for example, only Social Security. If you said a Federal judge 
can only sit on Social Security cases, he would probably be as- 
tounded. These people have great abilities. Most administrative 
cases are decided on evidence and conclusion of law, and I think 
most people that go through law school have the ability to interpret 
law rather well. If they do not, we could prime them. These are 
some technical specialty areas, but most judges can be brought up 
to speed quickly. We had a very wide range of jurisdiction when I 
was a judge. 

Chairman Running. Mr. Jacobs. 

Mr, Jacobs. Paul, what do you think about the Court of Appeals, 
the proposal for a Social Security Court of Appeals so you do not 
get a different direction in every circuit? 

Mr. Kanjorski, We have that system in Pennsylvania. For 
Workman’s Comp., we have an appeals commission on Workman’s 
Comp, and it works very well. It clears the process through. Again, 
cases can be handled very swiftly if you take them out of the gen- 
eral system. You put a tremendous burden on people by going 
through the normal judicial system. It is very expensive. You can- 
not get lawyers to do it. Nobody wants to handle these cases. They 
get caught in the backlog. Quite frankly, a lot of these judges are 
not as specialized. So if you had a uniform region, a region would 
be better. 

Mr. Jacobs. Thank you very much, and I will not say for the 
record the special favor you did for my wife and me. 

Chairman Running. Let me inform the members of the sub- 
committee, we have a member that has a time constraint that 
would like to follow up Mr. Kanjorski. If you could keep your ques- 
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tions short, I would appreciate it, because we have about a 20- 
minute timeframe. 

Mr. Portman. 

Mr. Portman. I do not know why he is looking at me when he 
says that. [Laughter.] 

Paul, I had about 30 questions for you. I will try to condense 
them into one. First of all, I commend you for again rolling up your 
sleeves and getting into this situation. You have the background to 
do it and understand it. 

In terms of your national corps idea, the chief judge, I take it, 
would have a tremendous amount of discretion in terms of assign- 
ing people to both various regions and various areas of law, includ- 
ing this area. 

Mr. Kanjorski. Yes. 

Mr. Portman. Does that concern you, that the chief judge would 
have that kind of discretion? Is there an issue there? 

Mr. Kanjorski. You would probably have to have two or three 
tiers of discretion. I am not sure it could not all be done by one 
judge, because there are, I do not know exactly, about 1,600 admin- 
istrative law judges in the country. It is a very large corps. 

Mr. Portman. Was this brought up in terms of the reinventing 
government proposal? 

Mr. Kanjorski. Oh, no. We introduced a similar bill 10 years 
ago. 

Mr. Portman. But this was not part of the Vice President's Na- 
tional Performance Review? 

Mr. Kanjorski. No, no, it was long before it. I did it because 
when I originally got here, I was so annoyed with the Social Secu- 
rity system and I saw how inefficiently it operated, compared to 
what we were doing in Pennsylvania on Workman's Comp., and I 
could not understand why they did not apply the same concept. We 
had run through the same problems that existed in the Federal 
system. 

Mr. Portman. The National Performance Review did look at 
some of these issues, but they chose not to set up a national corps. 
Do you know whether they looked at this or reviewed this specific 
proposal? 

Mr. Kanjorski. I doubt whether they would have because it has 
been stuck in legislative process. They probably recognized that 
since we have been considering this proposal for 10 years, enacting 
the proposal quickly would be difficult. 

Mr. Portman. I look forward to looking at the legislation more 
closely. I am inclined to support it, and I hope you will introduce 
it soon and we can get going on it. 

Thank you, Mr. Cnairman. 

Chairman Running. Mr. Payne. 

Mr. Payne. Thank you very much, Mr. Chairman. 

I just wanted to thank Paul for being here, for his testimony, and 
for helping us with your special expertise. I do not have any ques- 
tions. Thank you. 

Chairman Running. Mr. Collins. 

Mr. Collins. I heed your warning. 

Chairman Running. Thank you, Paul, for appearing. 

Mr. Kanjorski. Thank you very much. 
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Chairman Bunking. The next witness is Hon. Jerry Costello, a 
Member from Illinois, accompanied by Jim Allsup, president and 
chief executive officer. Allsup, Inc., Belleville, 111. 

Go ahead, Jerry. 

STATEMENT OF HON. JERRY F. COSTELLO, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF ILLINOIS; 

ACCOMPANIED BY JIM ALLSUP, PRESIDENT AND CHIEF 

EXECUTIVE OFFICER, ALLSUP, INC., BELLEVILLE, ILL. 

Mr. Costello. Mr. Chairman, thank you. I appreciate your expe- 
diting things to accommodate my schedule. It is very kind of you. 

I want to thank you and commend you and the members of the 
subcommittee for holding these hearings to try and find ways to 
improve the disability claims process. I hope that the testimony 
that you hear from Mr. Allsup and all of the other witnesses that 
have testified during these hearings prove to be helpful and pro- 
vide some information to find ways to improve the system. 

I am pleased today to introduce a constituent of mine, Jim 
Allsup. Jim is one of my constituents who is strongly committed to 
seeing reform in the Social Security disability process. Jim is a 
former employee of the Social Security Administration. He was a 
claims representative, as well as a field service representative in 
various field offices for the Social Security Administration. It was 
because of that experience that he saw firsthand the frustrations 
that my constituents and all of your constituents have when deal- 
ing with the Social Security Administration and the disability pro- 
gram in particular. 

As a result of his experience and recognizing the problems, in 
1984 Jim formed his own company. Allsup, Inc., and it was the 
first private nationwide Social Security disability claims service 
program in the country. Over the past decade, Allsup, Inc., has as- 
sisted over 17,000 Social Security recipients in receiving their 
claims. The demand for his services continues to increase. He has 
opened offices in other locations in the Nation. I am sure he will 
address that during his testimony. Between the period of time from 
1990 to 1992, Allsup, Inc., was recognized by Fortune 500 as one 
of the fastest growing companies in the Nation. 

Jim is proposing a demonstration project. I will not go into the 
details; he will. It is a demonstration project that is very intriguing 
to me. I think it can be very successful. It is a strong partnership 
between Allsup, Inc., other private sector companies, and the Social 
Security Administration. I believe that he will testify today that 
there are at least 15,000 disability claimants that he believes could 
receive comprehensive service from this demonstration project. He 
believes that it will reduce fraud and bring about a more efficient 
system. 

With that, Mr. Chairman, again, I thank you for your consider- 
ation in allowing me to testify and Mr. Allsup to be here today. 
With your permission, we will turn it over to Mr. Allsup. 

Chairman BUNNING. Mr. Allsup. 

Mr. Allsup. First of all, thank you, Mr. Chairman and members 
of the Social Security Subcommittee for the opportunity to com- 
ment and offer my ideas. 
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Yesterday, you heard testimony during the day regarding the ex- 
isting problems in managing the Social Security disability program. 
Today, you are hearing proposed solutions to managing the Social 
Security disability proCTam. I might want to add that though the 
problems appear complex, I do not believe the solutions are com- 
plex. 

You heard previously from Mr. Dakos, introduced by Mr. 
McCrery, regarding the functional capacity assessment instrument 
his particular company has developed. You also heard previously 
from Mr. Lancaster, introduced by Mr. CJekas, regarding the Na- 
tional Rehabilitation Network that has been put together. What I 
want to do is tie the pieces together as the case manager in the 
demonstration proposal we are proposing to Social Security. 

I have drafted a comprehensive demonstration proposal, right 
here, that is available on the table over there for distribution. In 
essence, what I did is, I took my 17 V 2 years' experience in process- 
ing Social Security claims, both within the Social Security Adminis- 
tration and subsequently outside of the Social Security Administra- 
tion as a private service provider. 

What I want to emphasize is that the proposal that we are sub- 
mitting to Social Security is a public-private partnership that sim- 
ply applies existing private sector resources — existing resources, in 
a properly coordinated manner to help SSA solve its problems. 

The proposal itself contains proven solutions, not conceptual so- 
lutions. It contains solutions based on improved service delivery, 
not additional costs. Service delivery that is focused on preventing 
problems rather than attempting to solve problems after they 
occur. 

The central focus of our demonstration proposal is, very simply, 
giving the individual immediate access to the information, the edu- 
cation, and the services that they need as soon as they become dis- 
abled. 

Our proposal basically contains three features, all of which hap- 
pen to tie into Social Security's reengineering plans. No. 1, com- 
prehensive third-party claim aevelopment. No. 2, functional capac- 
ity assessment via a standardized instrument, as Mr. Dakos intro- 
duced with the ERGOS equipment. No. 3, early referral for reha- 
bilitation services, as Mr. Lancaster addressed. 

The disability processing procedure itself. No. 1, would be 
accessing the individual early in their disability, providing Social 
Security services outside of the existing Social Security district 
field omces. Services can be accessed from a variety of different 
sources; employers, disability insurers, health insurers, health care 
providers. We are doin^ it as we speak today. 

No. 2, once the individual has accessed services, third-party serv- 
ices, the vast majority of all subsequent claim and appeal work will 
be conducted via the telephone and mail in lieu of visiting a Social 
Security office. 

No. 3, as soon as we access the individual, we focus immediately 
on providing a comprehensive disability orientation based on that 
particular individual's circumstances. This orientation would con- 
sist of information regarding what that individual could expect and 
anticipate regarding a variety of upcoming disability related issues 
based on his or her particular situation. Tnis would be followed up 
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with the coordination of all public and private disability and health 
benefits, which includes the comprehensive development of the 
Social Security file and submission of the claim on a timely basis. 

The next step in the process is the reeducation of qualified reha- 
bilitation candidates. People that we feel are rehabilitation can- 
didates, Social Security will be communicated to these people as a 
temporary income replacement that you can receive as you attempt 
to return to work with the proper rehabilitation services. If you 
cannot return to work within 30 months of disability, you would 
also qualify for Medicare entitlement, which also assists in the 
process of disability. 

In addition to that, the individual will then be referred for func- 
tional capacity assessment via the ERGOS equipment. From that 
report, then, the baseline of functional ability and limitations that 
is established, we will submit that report with comprehensive med- 
ical documentation to Social Security for claim decisionmaking pur- 
poses, and submit a similar file with the ERGrOS report to a par- 
ticipating rehabilitation provider to develop and implement a reha- 
bilitation plan. 

Finally, we will provide post-entitlement case management co- 
ordination by helping to expedite continuing disability reviews and 
also working in partnership with Social Security to monitor and re- 
port return to work of claimants. 

We are ready to proceed as of July 1, as Mr. Lancaster indicated. 
We can have initial data back to the subcommittee by January 1. 
We are ready to proceed as of right now. We are ready to move. 
Again, these are existing solutions in the private sector where 
there is no startup time required. They are here, we are here, and 
we are ready to use what we know to help the process. Thank you. 

[Mr. Allsup’s prepared statement appears on page 175.] 

Chairman Running. First of all, I would like to make just a com- 
ment, as the privilege of the chair. I see a lot of people who testi- 
fied yesterday sitting in the audience, the people who actually are 
on the front lines servicing some of the claims, but I do not see any 
of the policy people here that these changes might affect. It dis- 
turbs me that it is kind of an incestuous policymaking situation, 
where when we are trying to get new ideas into the system, the 
policymakers are sitting on the sidelines. They wonder why we 
change the laws and then they come and scream to us after the 
fact. There is one that entered. 

But all I can tell you is that the fact of the matter is that these 
are new changes that we would like to look at and at least have 
them see and hear, and none of them happen to be here today. I 
comment only as a matter of fact. 

Mr. Jacobs. 

Mr. Jacobs. Mr. Chairman, I move that we forward the hearing 
record for today to those very policymakers. 

Chairman Running. We will do just that. 

I have a couple of questions. Let me ask you the basic question. 
How do the people that you are dealing with now see the present 
situation when they come to see you as a consultant? 

Mr. Allsup. Mr. Chairman, it is very disturbing from the stand- 
point of the people that we provide services to, when you deal with 
these people firsthand and on the front lines as a private provider. 
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to see how they suffer from a process that has deteriorated so 
much. When we provide assistance to these people, I constantly get 
letters from claimants throughout the country, all 50 States, that 
thank me for making our services available to them as an alter- 
native. They commend my employees for providing assistance, pro- 
viding the support, the encouragement, the processing. I cannot 
even begin to explain the reaction of people as far as their grati- 
tude for this assistance. 

Chairman Bunning. Why do you believe that private disability 
insurers, health insurers, SSA, and so forth, are not coordinating 
services now? 

Mr. Allsup. What you have, Mr. Chairman, is a very simple sit- 
uation. I left Social Security 13 years ago. I started this particular 
service 11 years ago. When I worked for Social Security, I did not 
know anything other than Social Security and Medicare. I did not 
know anything at all about private disability plans, and nearly one- 
half the people in this country are covered by private disability 
plans. 

I went out and started and applied the Social Security knowledge 
that I had to serve the needs of private disability plans, then took 
my knowledge of Medicare and applied it to the needs of health 
plans. 

The issue is that Social Security now recomizes it needs assist- 
ance from third parties, but because Social Security itself has not 
been involved directly with these other benefit plans, private bene- 
fit plans, other public benefit plans, it is hard for them to deter- 
mine how to properly coordinate these services. We have done that. 
I personally have been exposed to virtually every type of benefit 
plan in this country, public and private, disability and health, 
which is why we propose a partnership demonstration with Social 
Security to share the knowledge that we have with SSA to help 
solve these problems. 

Chairman Running. Mr. Jacobs. 

Mr. Jacobs. I am already well aware of your work. Therefore, I 
will make my ample contribution to the chairman’s aspiration for 
brevity and tnank you for testifying. 

Chairman Running. Mr. Portman. 

Mr. Portman. Thank you, Mr. Chairman. 

Mr. Allsup, thank you for being here today. I want to commend 
you for putting together the troika here, for putting together this 
document, which I find very interesting. I look forward to looking 
at it more closely after the hearing. 

I have a few questions for you as to the specific program you 
have laid out, which is one, I think, we do need to forward to the 
policymakers. We all need to look at it. It has a lot of very interest- 
ing and provocative ideas. 

The income supplement part of it, could you go over again how 
that would work and, more specifically, where those funds would 
come from in order to provide that incentive for employers to rehire 
people or to hire people for the first time who were coming off dis- 
ability? 

Mr. Allsup. Income supplement? 

Mr. Portman. Yes. 

Mr. Allsup. Would you repeat that again? 
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Mr. PoRTMAN. You had spoken in your oral statement about com- 
ing up with a way to supplement people’s income as they are get- 
ting back into the system, and I wondered if you could expand on 
that. Did I mishear you? 

Mr. Allsup. That was actually Mr. Dakos, and I think Mr. Lan- 
caster referred to that. 

Mr. PoRTMAN. They referred to it, but I thought in your testi- 
mony, toward the end, you talked about that as one of the elements 
of the program that you all had put together. 

Mr. Allsup. The issue really is to provide the incentives to the 
individual to want to go back to work, and it starts with getting 
access to the assistance. What I find intriguing about the ERGOS 
demonstration, for instance, they are engaged in a demonstration 
with a private disability insurer, where you actually have a team 
of entities working together to help the individual return to work. 

From the standpoint of the employer, he is motivated from liabil- 
ity issues as well as ADA compliance issues. So they are in a posi- 
tion where they want to — ^have to, in some situations — ^modify the 
job and job site to allow the individual to return to work. 

The ERGOS equipment, what happens in the situations there, is 
they establish a baseline of functional ability as well as limitations, 
and then work with the employer and the individual to increase 
functional abilities in areas needed so that the individual as well 
as the employer are moving together to ultimately allow the indi- 
vidual to return to work. 

In addition to that, you have the private disability insurer. Inter- 
estingly enough, they provide a benefit plan that reimburses the 
employer for the costs of ADA compliance. It also reimburses the 
employer a portion of the first month’s wages when the individual 
returns to work. Finally, what happens is that if the post-disability 
employment, the return-to-work wages is less than 80 percent of 
predisabilitv wages, then the benefit will be continued to pay. 

I guess the reason I point this out is that you have a situation 
here where the disability insurer, the employer, and ERGOS work 
together for a common objective, to put people back to work. So the 
issue is accessing the private sector resources, but to coordinate 
their activities in a way that everybody is working toward a com- 
mon olnective, and that is to get the individual to work. 

Mr. FORTMAN. Can you quickly contrast that to the current sys- 
tem? 

Mr. Allsup. Right now, you have a situation where when an in- 
dividual receives disability benefits from Social Security, in es- 
sence, they do not have access to rehabilitation services. It does not 
occur from the standpoint that State vocational rehabilitation agen- 
cies — not to criticize them, but we have a situation where people 
do not have access to services because the referrals are not made 
to the private rehabilitation providers. Even if they were made, as 
Mr. Lancaster referred to earlier, the current system is such that 
they cannot even be paid for their services until the individuals re- 
turn to work for at least 9 months. 

Mr. PoRTMAN. How about the current system as to private dis- 
ability insurers and the employer? Are there those same incentives 
you talked about, to cover the ADA liability, as an example, first 
months’ wages? Those are currently in place? 
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Mr. Allsup. Yes, and it is fascinating from the standpoint that 
you have all three working as a team for the same objective, to get 
people back to work. So tney are coordinating the benefit plan it- 
self, with the ERGOS machinery, in addition to the employer work- 
ing to modify the job site and the job itself. 

Mr. PORTMAN. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

Mr. Allsup, what percentage of the private sector disability insur- 
ance market is the private sector the primary payer for disability? 

Mr. Allsup. You have roughly 45 percent of the employees in 
this country that are covered by private disability plans. The typi- 
cal private disability plan offsets against Social Security. The rea- 
son for the offset is that the employer and/or the employee pay in- 
surance premiums for the disability insurance coverage but they 
are also paying FICA taxes for the Social Security coverage. So the 
natural integration of the benefit plans is such that it is designed 
to integrate that way. 

What I find interesting and what this proposal proposes is that 
even though all of the piiblic and private disability and health ben- 
efit plans in this country are designed to integrate with each other, 
with Social Security and Medicare serving as the foundations upon 
which all of the other benefit plans are supposed to integrate with, 
you never have had anyone manage the integration process. As a 
result, vou have what I refer to as disability bumper pool. The indi- 
vidual becomes disabled. They, then, have to deal with a variety of 
different issues at a point in their life when they do not have the 
ability to deal with these different issues. 

What our proposal calls for is the managed integration of these 
benefit plans, managing the integration process, because in the 
past, you have had each benefit plan focused on only its particular 
plan; Social Security on Social Security, the employer disability 
plan on their plan. Medicare on Medicare, the employer health plan 
on the employer health plan. Workman’s Comp, on Workman’s 
Comp. 

Put yourself in the position of the individual who becomes dis- 
abled and sees the physician, goes to the hospital, has to deal with 
the laboratory testing, goes into the employer either filing for the 
disability plan that the employer has, or if they do not have it, ap- 
plying for extended sick leave. What happens, then, is they have 
to jump through the hoops of the employer disability plan. They 
have to jump through the hoops of the Social Security plan. They 
have to jump through the hoops of the employer health plan, the 
hoops of the Medicare plan, the hoops of Workman’s Comp. 

They do not know one from the other and they are so befuddled 
and confused, you have a process where they have already been 
beaten up before they get to Social Security. So then they get to 
the Social Security process, after they have already been beaten up, 
and everybody wonders why people get frustrated and get upset. 

The issue is giving them access to the assistance that they need 
so they do not drop out of the process, the process of returning to 
productive work. WTiat happens is if you do not provide the assist- 
ance, they drop out of the process and that costs everybody, which 
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is why our proposal says, give these people access to the assistance 
they need because you are saving money on the bottom line when 
you do that. It is just as simple as that. It is access to assistance 
and services. 

Mr. Collins. That was a good sales pitch. I will go back to my 
question. [Laughter.] 

What percent of the 45 percent of the private sector that is in- 
sured is the private sector insurance companv primary payer? 

Mr. Allsup. In those situations, what happens is under the 
health plans, Medicare is primary to the employer plan if the indi- 
vidual is not working. Under the disability plan, the disability plan 
offsets its plan, its benefits, by the Social Security amount. 

Mr. Collins. Some disability private sector insurance, though, is 
the primary payer. It is not offset by Social Security. Both will pay. 
Do you know what percentage that is? 

Mr. Allsup. I do not. I cannot answer that question. 

Mr. Collins. That was the question I was looking for, but you 
did a good sales pitch and I appreciate that. 

Mr. Allsup, Those are comments I wanted to get on the record 
that I did not have a chance to admit before. 

Mr. Collins. I was enjoying your sales pitch, and you do talk 
loud and I appreciate that. Thank you. 

Mr. Allsup. I thank you for the comment. I enjoyed your com- 
ment. 

Chairman Bunning. Thank you both for coming and for your tes- 
timony. 

Mr. Costello. Mr. Chairman, thank you. I would just ask the 
subcommittee to seriously consider this proposal. It makes a lot of 
sense to me. 

Chairman BuNNiNG. Thank you. 

Mr. Allsup. Thank you, Mr. Chairman. 

Chairman Bunning. I think the next member that is here is 
Hon. Charles F, Bass, a Member from New Hampshire. First of all, 
I want to welcome you to the subcommittee. I know you are going 
to speak about SSI, but everything that you say about SSI can be 
applied to SSDI, which we are taking testimony on. SSA runs both 
programs, so we can listen to your testimony and welcome you to 
the subcommittee. 

STATEMENT OF HON. CHARLES F. BASS, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW HAMPSHIRE 

Mr. Bass. Thank you very much, Mr. Chairman, for the oppor- 
tunity to appear here today. I do not appear here today as an ex- 
pert in SSI or SSDI. For that matter, in the Social Security Admin- 
istration issues itself I would wish to defer to the superior knowl- 
edge and background of the members of this subcommittee for the 
specifics. 

However, as a former member of the New Hampshire Senate and 
New Hampshire State Legislature, I have had the opportunity to 
deal in many respects with SSI and how it affects State budgets 
as well as, obviously, how it affects the Federal budget. 

As a result of that, I have worked in my first few months here 
in Congress on an effort to make certain changes in SSI eligibility, 
many of which were addressed in the welfare reform package. How- 
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ever, my legislation which I plan to introduce will expand what 
was done in the welfare bill to apply to a greater segment of the 
population. 

I would like to, at this time, offer my written testimony for the 
record and I will very briefly summarize some points that are im- 
portant. 

Chairman Running. Without obiection. 

Mr. Bass. As the members of tnis subcommittee know well, the 
Supplemental Security Income Pro-am has grown dramatically 
over the last 10 years, and that has been primarily in the nonaged, 
nondevelopmentally disabled population. I think it can be said that 
the reason for this has occurrea for many reasons but perhaps be- 
cause the eligibility criteria have been expanded and liberalized not 
only by the courts but by the legislature and by the regulators, to 
the extent now that in my own environment, I see individuals who 
are receiving SSI payments that, by any stretch of the imagination, 
would hardly qualify. 

In fact, I would suggest that many members of my staff on occa- 
sion would qualify for SSI. I think Governor Weld spoke to a group 
of Republicans a while back and he talked about the fact that there 
was eligibility in Massachusetts for people with cabin fever. 

I think that the time has come for this Congress to review SSI 
eligibility, not only for purposes of tightening up the proCTam and 
to make the program more cost effective, as it is, I think, tne fourth 
largest entitlement program now in Congress, but also to make it 
possible for those individuals who truly need SSI payments because 
they do suffer from true mental impairment and they are aged or 
they are developmental disabled, to qualify for those funds and re- 
ceive those funds and to do so justly. 

That is the direction with which I come to this issue. I plan to 
introduce a bill which I hope this subcommittee will consider that 
will make certain changes which follow on to the changes that were 
proposed and passed by the House in the welfare reform package, 
most notably, mandating that SSA narrow the regulations encom- 
passing the mental impairment categories, which is what I just dis- 
cussed; refocus the supplemental security income payment as a 
temporary assistance program for those not permanently disabled, 
and my bill goes into quite some detail about how that would occur; 
and protect those recipients who should remain on the rolls by un- 
dertaking certain protection requirements, such as a 1-year notice 
and 180-day application period, with the idea that this type of re- 
form will not only pay for itself, obviously, but save money over the 
long run. 

I am hopeful that if the subcommittee takes up this piece of leg- 
islation or anything similar to it, that the areas of huge growtn 
that have occurred will be addressed and, perhaps, reduced without 
necessarily reducing the quality of or the need for payment to indi- 
viduals who truly need those payments. 
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By requiring the Commissioner to narrow the definition of men- 
tal impairment, I think that the amendment will require adminis- 
trators to more closely scrutinize applicants to protect SSI re- 
sources for those who are actually disabled and in need of assist- 
ance and prevent such abuses as those described above. 

I believe, Mr. Chairman, that regardless of whether my bill is en- 
acted, that this issue needs to be addressed, and I commend the 
subcommittee for having this hearing here today. Thank you. 

[The prepared statement follows:] 
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TESTIMONY BEFORE THE SUBCOMMITTEE ON SOCIAL SECURITY, 
COMMITTEE ON WAYS AND MEANS COMMITTEE 
MAY 24, 1995 

Prepared By Congressman Charles F. Bass 

Mr. Chairman and Members of the Subcommittee: 

Although I realize that this hearing is also on Disability Insurance (Dl), I 
appreciate the opportunity to be here today to discuss possibilities for further reforming 
the abuse problems that exist in the Supplemental Security income (SSI) program. 
Together Dl arKl SSI make up the fourth largest entitlement spending category in the 
Federal budget, and both are administered by the Social Security Administration (SSA). 
SSI differs from the Dl program in that, unlike Dl, SSI does not require the recipient to 
have a previous work history. 

I. BACKGROUND OF THE SSI PROGRAM 

While you are well aware of the fundamentals of the SSI program, for the 
purposes of my testimony the following facts bear repeating. 

• SSI was established in 1972 to serve the elderly, blind and disabled. 

» When SSI was enacted in 1974, most recipients were elderly people, who 
were usually not eligible for Social Security or whose pensions left them in 
poverty. 

»■ However, as irKX)mes have risen, the number of elderly people on the rolls 
has fallen. At the sanie time, the number of disabled has soared. 

• Between 1980 and 1990, SSI spending increased from $5.7 billion to $11.5 
billion in real dollars. 

• Over just the past four years, however, the costs have again more than 
doubled to $23.7 billion. 

II. WHERE THE SSI PROGRAM IS GROWING 

The United States General Accounting Office (GAO) reported that since 1991, 
three groups have accounted for nearly 90 percent of SSI's caseload growth. Those 
groups include disabled children, legal immigrants and adults with mental impairments. 
This Congress, and this subcommittee, addressed the first two areas of growth in the 
House welfare reform bill, and began the process of reforming the program to protect 
SSI resources and target benefits towards those in real need. I would like to expand 
that protection for recipients between the ages of 1 8 to 65, by eliminating the 
unaddressed abuses in the SSI program in the mental impairment category. This is one 
of three areas in SSI identified by GAO where the rate of growth is significantly 
outpacing the growth rate of other SSI recipients. 



The following facts illustrate the rate of growth in the non-elderly adult population: 

• In 1975, 2.1 million of 3.1 miliion SSI recipients were elderly. 

• By 1993, only 1.5 million persons receiving SSI were elderly, whereas 4.4 
million were receiving SSI on account of attaining disabled status. 

• Non-elderly persons with mental disorders are the fastest growing segment 
of SSI recipients. 

*> By 1 994, over half of all rK)n-elderly recipients on SSI disability were 
receiving benefits based on a mental disorder. 

*> Of those, 32.2 percent had mental disorders other than mental retardation. 

The "mental impairmenf' category now accounts for more than half of all NEW 

SSI disability awards. Three categories that I am particularly concerned with are the 

affective disorders, anxiety related disorders and personality disorders. Each has 

experienced tremendous growth in the last five years. 

Affective disorders are basically emotional disorders, which depend on such 

factors as loss of interest in activities, trouble sleeping, agitation, decreased energy, 

feelings of guilt, uncontrollable talkativeness, inflated self-esteem, etc. Most of my staff 

could qualify under this category! This program has grown by 120 percent according to 

the SSA in the last 4 years arui I believe can easily be subject to fraud and abuse. 

Anxiety related disorders are another category under which my staff would 

probably qualify for SSI benefits. The category looks at such factors as a persistent 

irrational fear of a specific objective, activity, or situation which results in a compelling 

desire to avoid the dreaded objective, as well as factors such as marked restriction of 

activities of daily living or difficulties in maintaining soda! functioning. From 1990 to 

1 994, this category has grown by 59 percent and again, I believe the criteria of this 

category can too easily lead to fraud and abuse. 

The third category is personality disorders. I might suggest that for benefits 

under this category most attorneys could qualify for SSI. Here, for example, SSA looks 

at such factors as whether a person is pathologically suspicious or has oddities of 

thoughts. This category grew by 53 percent in the last four years. 

I don't mean to make light of this situation. We have an increasing number of 

fraudulent claims because of these slack criteria. We need to tighten the criteria and 

ensure that those who should receive SSI are actually receiving the benefits. 
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111. REASQN&EQR THE RAPID GROWTH IN EXPENDITURES AND 
CASELOADS 

Changes to the SSI program by the courts. Congress, and SSA have 
transformed SSI into a permanent benefit program for temporary problems. These 
changes encourage people to apply for SSI as a means of welfare rather than disability 
payments. Without reforms that affect these f^ors. the growth in SSI expenditures will 
continue to increase ever more rapidly, providing benefits for those who should not be 
on the rolls, and denying resources to those actually in need. 

Some of the more apparent f^ors contributing to the increase in the SSI rolls 
and the increase in spending are the following: 

• ' The cost and growth in SSI continues to increase because the Congress, 

SSA, the States and the courts continue to liberalize the regulations that 
define disability. 

The changes SSA made in the mid-80s to the eligibility standards have 
also been a major contributing factor in the increased number of mental 
impairment cases. 

• Another reason SSI has grown so rapidly, which Is closely related to the 
regulatory liberalization, is the fact that about 80 percent of the appeals of 
SSA decisions are overturned by the courts. 

As presently structured. SSA faces a virtually impossible task on appeal 
because the agency has the burden of affirmatively proving that a 
recipient has medically improved, whose initial disability determination was 
largely subjective. 

e Several States have pushed disabled residents from State relief programs 
onto SSI. 

*> On May 13, 1994, June Gibbs Brown, the Inspector General, U.S. 

Department of Health and Human Services, testified before the Senate 
Appropriations Committee that several states, including Illinois, Califomia, 
and Michigan, have taken steps to push "disabled" residents from state 
relief programs to SSI. 

► This tendency to push state relief recipients onto SSI could be magnified 
by Federal welfare reform efforts, particularly reforms that place time limits 
on benefits and require people to work, as would the House welfare bill if 
signed into law. 

► For example, while recipients of SSI may also receive a Social Security 
check. SSI recipients may not also participate in AFDC. However, with the 
reforms of AFDC which require individuals to work after 2 years, some 
former AFDC recipients may attempt to receive SSI benefits. 

• The system is inducive to fraud. 

► The recent loosening of regulations has expanded the traditional medical 
impairment criteria to include a host of subjective, soda! handicaps that no 
doctor could cure, such as stress. A few of these liberalized criteria were 
discussed above. These expanded criteria fadlitates fraud. A well known 
example was described in Welfare's Next Vietnam. City Journal, Winter 

1 995 by Heather MacDonald. MacDonald describes the Riveras family 
which includes one grandmother, her 16 children and their 89 progeny 
who together collect benefits for their "nerves" at a cost of $750,000 to $1 
million a year. While this is just one anecdote, it illustrates the problem 
quite well. 
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• SSA's outreach program. 

»> On top of all this, SSA has spent billions in outreach efforts to assist 
people onto the SSI rolls. 

• Once a recipient is on SSI, it is unlikely that he or she will leave the rolls. 

In 1 983, the ninth circuit court ordered SSA to show that a beneficiary had 
"medically improved" before benefits could be terminated, instead of a 
beneficiary proving that he or she was still disabled. 

»- Concerns about the review process prompted some states to adopt the 
medically improved standard as well. 

► In 1 993, Congress directed SSA to perform a certain number of continuing 
disability reviews (CDRs). A COR is a review to determine if an individual 
on the SSI rolls is still disabled. 

SSA is supposed to perform a COR every three years where "medical 
improvement is possible or expected*'. Few CDRs were performed. 


GAO reports that the lack of review combined with the growing number of 
applicants and the tendency for SSI recipients to remain on the rolls has had a profound 
impact on SSI expenditures. 


IV. APQSSIPUESQLUTIQN 

I am proposing legislation that would address these problems. I briefly outline 
my bill below: 

• Mandate that SSA narrow the regulations encompassing the mental 

impairment categories. 

By mandating the Commissioner to revise the regulations that encompass the 
mental impairment categories, my bill would require SSA administrators to rmre closely 
scrutinize applicants. This would protect SSI resources for those who are actually 
disabled and in need of assistance and prevent such abuses as those described above. 
Because I do not believe that Congress can or should micromanage the SSA, and 
because I believe that SSA knows specifically where the problems exist, the bill does 
not specify how SSA should narrow its regulation, in this way, SSA can do what it 
knows should be done. However, one possible way to narrow the regulations would be 
for SSA to place less weight on such mental impairment factors as "concentration” or 
"persistence (or pace)". 
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• Refocus SSI es a temporary assistance program for those not oermanantlv 

diMMgdi 

SSI has experienced substantial growth in applicants in the last 4 years but the 
number of recipients leaving SSI is low. It appears that even for recipients with 
temporary disabilities, SSI is viewed as a permanent benefit We need to change this 
culture. By requiring SSI recipients with temporary disabilities to reapply, those 
recipients may begin to view SSI as temporary and begin to seek work or rehabilitation 
to prepare for the day they no longer depend on the government. 

The bill also ensures that the agency will review NEW SSI recipients and those 
that have been on the rolls for 5 years or less. This is done by requiring beneficiaries 
deemed to have a disability where medical improvement is expected or is possible to 
reapply for benefits every 3 years, thereby encouraging personal responsibilities and 
placing a time limit on the benefit. This will ensure that administrators and beneficiaries 
again begin to think of SSI as temporary assistance for those not permanently disabled. 
The bill also eliminates the impossible standard set by the courts of having SSA prove 
that a recipient has medically improved. 

Under these changes, benefits would terminate and reappiication would be 
required for SSI recipients in a graduated process as follows: 

» Recipients on the roils for 5 years or less, but for more than 3 years. 
Benefits terminate 1 year from effective date unless beneficiary reapplies. 

*> Recipients on the rolls for 3 years or less. Benefits terminate after a 
recipient has received a total of 3 consecutive years, as of the bill's 
effective date. The beneficiary has the option to reapply. 

» Recipients on the rolls for more than 5 years remain under a 

continued review process. These recipients do not have to reapply 
because they were deemed eligible before the disability criteria were 
expanded and program growth exploded. 

e Protect those recipients who should remain on the rolls by the following: 

» Requires 1 year notice from SSA to recipient of pending termination. 

*> A recipient then has 180 days to reapply for benefits. 

*> If a recipient reapplies within the 180-days time period, the administrator 
must evaluate the application within the subsequent 180 days. 

» If the administrator fails to act within this time period, the recipient will 
remain on roils until the administrator has acted. If the administrator fails 
to meet the deadline, such failure must be published in the Federal 
Register. 

if a recipient fails to reapply within 180 days of notice, benefits are 
terminated at the ervl of the year. Recipients who fell under this category 
and reapply after the 180-day pmod should be placed on lowest priority 
behind new applicants and applicants who meet filing requirements. 
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• TiMraffdrm pays for itsalfafKlMVMinori^ 

» The Congressionai Budget Office has done an illustrative estimate that 
this bill would save $3 billion over the next five years. It appears that CBO 
used an incorrect assumption that when corrected will result in 
substantially larger five year savings. We are currently in the process of 
resolving this issue with CBO. 


V. SONCmSlOM 

In conclusion, this bill is designed to address the areas within SSI that caused 
the huge growth in spending in the last few years. By requiring the Commissioner to 
narrow the definition of mental impairment, the amendment will require the 
administrators to more closely scrutinize applicants to protect SSI resources for those 
who are actually disabled and in need of assistance and prevent such abuses as those 
described above. Whether this bill is enacted or not, we must address these problems 
or those who truly need SSI will suffer. 
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Chairman BUNNING. Thank you, Charlie, for coming. 

At this time I would like to recognize two people from the Social 
Security Administration, Alan Beyer and Pete Spencer. I did not 
know that you were here, but we welcome you to hear these great 
ideas that we are getting so that you can relay them to the admin- 
istration. We will get plenty of opinions when we turn over our 
transcript to the Social Security Administration. 

Let me comment about your bill. First of all, we do have jurisdic- 
tion over SSA, but SSI is in the Human Resources Subcommittee, 
so that bill would probably be referred to the Human Resources 
Subcommittee. It is a lot like the Social Security Administration. 
We have different jurisdictions. But, in fact, if there is a hearing 
on the bill, it would be kind of a Joint hearing that we would have. 

Let me address just a couple of things in your testimony. Yester- 
day, we heard testimony regarding the mental impairment criteria 
and time-limited benefits. SSA aoministers both the SSI program 
and the SSDI proCTam. Currently 1.5 million disabled people get 
both SSI and SSDl benefits. Given the fact that SSA seems to he 
having enough problems administering one definition of disability 
now, would you agree or disagree that it is important to try to keep 
the same definition for both programs? 

Mr. Bass. I agree that that constitutes a problem, and should 
you establish different criteria for mental impairment, you might 
have to have two sets of regulations. I think that is a problem that 
this subcommittee needs to address. I agree. 

Chairman BuNNiNG. In other words, that is addressed in your 
legislation? 

Mr. Bass. The issue is not addressed in the legislation in that 
there might be a duplication of regulations in SSDI versus SSI. I 
think that is a problem that does need to be addressed and is not 
answered in my bill. 

Chairman BuNNiNG. Maybe you would like to add it in, because 
we discussed the definition yesterday. The administration currently 
likes the definition. A lot of the other testimony we received yester- 
day did not like the present definition. 

Mr. Bass. It has been my observation that the Social Security 
Administration, from my perspective, has not had significant obiec- 
tions to the definitions. In fact, the effort on the part of SSA has 
been to encourage more people to apply and process the applica- 
tions faster. For better or for worse, that may be one of the causes 
for the rapid escalation, or one of the minor causes of rapid esca- 
lation. 

Chairman BUNNiNG. I do not think there is any doubt about that, 
Charlie. I think you are right. 

Mr. Portman. 

Mr. Portman. Just to thank you, Charlie, for coming forward 
and for this testimony. We look forward to working with you on it. 

Mr. Bass. Thank you. 

Mr. Portman. Everything you say, I think, is something that 
this member and others on this panel would agree with in terms 
of the general problem. The question is how to get at the problem 
and to narrow it. We heard some good testimony yesterday and 
today. Based on what the chairman said, it sounds like we are 
going to be involved, at least as one of the two subcommittees on 
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the problems that you note in terms of narrowing the definition, 
particularly with mental impairment. 

So thank you for your testimony and we look forward to working 
on it. 

Mr. Bass. You are very welcome, Congressman Portman. I would 
just like to stress that I am not an expert in a very technical area. 
However, I do perceive a problem and I want to support this sub- 
committee and any other subcommittee in its efforts to address the 
problem in a fair and equitable fashion. Thank you. 

Chairman Running. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

To clear up what you were saying about the definition of disabil- 
ity, did I understand you to say that Social Security has an inabil- 
ity to define disability? Is that what you were saying? 

Mr. Bass. Well, they have a different opinion on one side than 
they do on the other. 

Chairman RUNNING. Mr. English, welcome. 

Mr. English. Thank you, Mr. Chairman. 

Mr. Bass, I would like to simply thank you for taking the time 
to appear here today to testify on disability issues. As a member 
of the Human Resources Subcommittee as well, I look forward to 
working with you on your legislation. 

Thank you, Mr. Chairman. 

Mr. Bass. Thank you. Congressman English. 

Chairman BUNNING. Thank you very much, Charlie, for your 
input. 

There are three other Members that have testimony that was 
due, Mr. McHugh, Mr. Smith of Texas, and Mr. Davis of Virginia. 
We would like to allow their statements to be entered into the 
record. 

[The prepared statements and attachments follow:] 
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Mr. Chairman, I appear before Ae Subcommittee today to express my deep concern 
over the state of the Social Security disability benefit program. I sincerely ^predate this 
opportunity to share with you and the Members of your Subcommittee my observations on 
this extremely important issue. 

This program was designed to assist individuals who have woriced under the Social 
Security system for a number of years and have been compelled to withdraw fix)m the 
workforce due to a disability. Usually, these pec^le are facing a severe financial hardship due 
to a sudden loss of income. Many times, they fall behind in their mortgage payments and 
other everyday expenses. Some even lose &eir employment-sponsored hedth insurance 
coverage and must face exorbitant medical expenses. This is a devastating time in their lives 
yet the Social Security Administration subject tiiem to delays of several months just to obtain 
an initial decision. If appeals are involved, the claimant may face well over a year before the 
claim is brought to a conclusion. 

I feel there are two major problems witii the administration of the Social Security 
disability program that require the Subcommittee’s attention. The first is the length of time 
required to render decisions at each level of the appeal process. With delays of many months, 
claimants simply do not know where tiiey stand. They are in a constant state of fiustration 
and anxiety which may exacerbate their disabilities. 

The second problem involves improper disability determinations. I believe statistics 
will show that favorable decisions are rendered most often at the hearing level. If State 
Disability Determination Offices are sqjplying the same laws relating to the definition of 
disability as the administrative law judges, then why are claims most often reversed at the 
hearing stage? State agencies should be counseled on the disability standards so that proper 
decisions are made at the onset Further a{^)eals would then become unnecessary, lliis 
would greatly alleviate the backlogs administrative law judges are now facing. 

State agency decisions are based on the written record. Much more time and 
manpower is required at the hearing level because of travel, personal interviews, research and 
clerical duties. Administrative law judges must oftentimes travel to hold hearings, especially 
in my vast rural Northern New York Ccmgressional District, and valuable time is used to 
interview claimants and their witnesses. Administrative law judges must compose lengthy, 
detailed decisions and clerical staff must devote many hours to the task of preparing the 
written determination. When this process is multiplied by the hundreds of claims assigned 
to each administrative law judge, it is obvious that ^peals pending at the hearing stage 
require the most time. 



255 


Additional effort should be placed at the initial level to develop claims to ensure that 
all available medical evidence is in the file so a proper determination may be made at the 
onset. In some instances, I realize that it is necessary to ask personal physicians to provide 
medical data. If this is the case, a claimant’s doctor should be contacted by phone to obtain 
information if a written request does not produce a prompt response. This would alleviate 
the delays considerably because months are often lost while awaiting medical reports. 

There is another problem involving medical evidence which concerns me, as well. I 
cannot begin to tell you how many constituents have complained to me about the process of 
consultative examinations for the Social Security Administration. I have been advised 
countless times of five-minute consultations with little or no review of the claimant’s medical 
records. I do not see how a consulting physician can render a valid medical opinion without 
a thorough examination of the patient and adequate time to devote to often complicated 
medical files. I feel something must be done to ensure that the physicians selected to perform 
these consultative examinations do so with greater attention to individual cases and full 
knowledge of the Social Security disability benefit eligibility criteria. 

I fully realize that the Social Security Administration has undertaken a major effort 
to redesign and improve the disability benefit consideration process and that many of my 
concerns are being addressed during this reengineering project I have read the information 
Social Security Commissioner Shirley Chater has provid^ regarding these proposals and 
found it to be most encouraging. However, once again, time is the problem. It will take 
years to fully implement the changes the Social Security Administration is suggesting. Action 
must be taken to expedite the implementation of this plan. Even minor improvements, if 
implemented as soon as they are refined, could produce a significant reduction in processing 
time. While it may be preferable to wait until the reengineering project is fully completed, 
I do not believe we have that luxury. We must act now. 

Claimants have contributed to the Social Security system with the firm belief that this 
benefit program would be available to them and they depend on that assurance. Too often, 
they are disappointed and fiustrated by the lackadaisical manner in which they are treated. 
We must reform the process to convince the public that the Federal Government is making 
every effort to fulfill their needs in a prompt and compassionate manner. The program, as 
it now exists, is in dire need of improvements and the proposed changes must be implemented 
as rapidly as possible. This will not be an easy task, but I am convinced that we must use 
every available resource to ensure that the deficiencies in this much-needed program are 
corrected as quickly as possible. With the diligent efforts being undertaken by this 
Subcommittee, I know we will reach that goal. 
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Testimony of Congressman T^mar Smith 
Hearing on the Social Security Disability System 
May 24, 1995 

Ways and Means Subcommittee on Social Security 
Making the Social Security System Seire the People Again 

Chairman Bunning, thank you for the of^rtunity to testify before this Subcommittee and 
to share with you some serious concerns I have about the Social Security disability insurance 
system. I’ve had the pleasure of working with you on the Budget Committee, where we’ve now 
developed a balanced federal budget that once again makes the government serve the needs of 
the people. Today I’m pleased that this Subcommittee is conducting a thorough review of how 
to make the Social Security disability system serve the real needs of the people. 

I felt compelled to come here today because of the unacceptable experiences too many 
of my disabled constituents in Texas have had in trying to deal with the system. It is a system 
that too frequently appears devoid of common sense and basic human dignity and too focused 
on the bureaucratic book. 

As a result, people who are already suffering critical, disabling illnesses and injuries are 
made to suffer even more at the hands of a government system that is charged by law with 
providing them assistance but prevented from doing so by government rules and red tape. At 
the same time that these real victims are denied relief, this system provides disability relief to 
persons who are not disabled. Alcoholics, drug addicts, and others who claim that they are 
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unable to work as a result of personally destructive behavior are compensated for their harmful 
activities. Such a system is unacceptable. 

• It is unacceptable that a constituent of mine in San Antonio - a 36-year-K)ld woman with 
lupus, heart disease and a degenerative bone disease who had escaped an abusive husband and 
was sleeping with her four young children in their broken down car - had to wait six months, 
despite her "dire need" appeal, before she was granted Social Security disability. 

• It is unacceptable that another constituent, a 40-year-old man with severe heart disease 
and disabling rheumatoid arthritis, had to wait almost two years for approval. By that time, the 
home he had worked hard for many years to buy for his wife and five children had been lost. 
This family of seven had been reduced to a state of abject poverty because the "safety net" of 
Social Security disability, a "safety net" this husband and father had contributed to, took two 
years to make a determination in his case. 

• It is unacceptable that a woman in her early 50s who applied for Social Security disability 
in mid-1993 died only weeks after securing a positive determination 18 months later. 

It is unacceptable that these cases, these examples of a system that clearly is broken, all 
represent "speedy" resolutions when compared to the norm. Most Social Security disability 
claims filed by my constituents in Texas that are not approved at the first two levels now take 
a minimum of two to two-and-a-half years to work their way through the Office of Hearings and 
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Appeals. In the meantime, eviction notices are filed, families are destroyed and, too often, hope 
is lost. 


These cases are among the hundreds in which my office lends assistance, cases in which 
my office attempts to speed the process for constituents truly in need. These are cases in which 
my office attempts to make sure that a program designed to help those who no longer can help 
themselves does the job it is charged by law with performing. And these cases ~ and many, 
many more which we could discuss — involve people who have no where else to turn. 

Social Security employees are good, hard-working people. But too often their hands are 
tied by a bureaucracy that continues to put obstacles in their way. In emphasizing the need to 
weed out those who seek to take unfair or even illegal advantage of the Social Security Disability 
system, the system appears to be penalizing too many of those citizens whom it should be 
serving. 

At the same time, the system has also failed to discourage fraud and abuse by people who 
are not disabled or whose disability has resulted from irresponsible or illegal behavior. For too 
long, drug and alcohol addicted persons have relied on the Social Security disability system to 
subsidize their destructive behavior and addictive lifestyle. It is irresponsible, unfair, and 
appalling that a government would permit these mendicants to obtain benefits at the same time 
that real victims of accidents, illness, or other circumstances beyond their control are forced to 
endure lengthy delays before receiving needed benefits. The Republican Contract with America 
contains welfare reform provisions that would deny Social Security disability to persons who 
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claim that their disability is their drug addiction or alcoholism. 

The fraud by non-disabled persons, alcoholics and drug addicts and inhumane treatment 
provided to real victims are opposite sides of the same bureaucratic coin. It’s a system in which 
the people who really need help— the people who play by the rules— are denied assistance or 
forced to endure debilitating delays before receiving assistance. And others who are not disabled 
or whose "disability" is self-inflicted unfairly receive taxpayer subsidies. The answer to both 
of these wrongs is to make the Social Security disability system less bureaucratic and more 
reliant on incentives. It’s to make the system serve the people, not the people serve the process. 

After all, what’s really at stake is people, human beings across this nation. Let me read 
you excerpts from a letter sent to me by a 20 year-old wife and mother from the Texas Hill 
Country. Her letter provides a classic example of what’s at stake here. She and her husband 
were critically injured in a grinding car crash. She would eventually recover enough to go to 
work. But the outlook for her husband, who suffered a serious brain injury, was not positive. 
"We have tried everything we know to do," she wrote. "Everyone tells us you have to lie to get 
help. That’s not right. We really do need some help and if you have to lie to get it, then I guess 
we will starve and live on the streets with the others who can’t lie either. " 

Chairman B anning and other members of the Subcommittee, I commend you for focusing 
attention on the Social Security Disability insurance system. I know you heard testimony 
yesterday from numerous witnesses concerning the causes of the tremendous backlog in dealing 
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with disability claims and possible ways to erase it. 

I appreciate that today you afforded time for me to share with you the evidence that 
backlog is not just numbers and data; not just statistics and monthly reports. It’s people. People 
in need and people deserving of fairness and basic human dignity. It is unacceptable to all of us, 
that we not take the steps we must to assure them that a system designed to serve them will do 
just that. Thank you again. 
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Statement of Rep. Tom Davis 
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The Subcommittee on Social Security 
of 
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U.S. House of Representatives 
May 24, 1995 


REDUCING THE SOCIAL SECURITY DISABILITY BACKLOGS 


Introduction 


Mr. Chairman and members of the subcommittee let me begin by commending 
the subcommittee on their decision to hold a hearing on this important topic. I 
would also like express my appreciation for the opportunity to contribute to your 
deliberations on how to improve the administration of the Social Security 
Disability Program, as it relates to the disability claims backlogs. 

The Social Security Administration also desen/es applause for their 
reengineering efforts. Everything in my background - • from my current position 
on the House Government Reform and Oversight Subcommittee on 
Management, information and Technology and Human Resources and 
Intergovernmental Relations, to my past positions as a County Government 
Supen/isor and a technology consultant - - tells me that the disability program 
would benefit from establishing firm goals and expectations about customer 
services and coordination of activities. As reengineering precepts tell us, 
establishing firm goals and expectations is the best way to achieve cost-effective 
process changes for the agency’s workload. 

I am not convinced, however, that the agency’s schedule for change, which runs 
into the next century, will reach appropriate fiscal and sen/ice improvement goals 
within an acceptable timeframe. It is clear that we can not reach desired goals in 
the near term by following the status quo with the small scale increments 
suggested in the agency’s reengineering plan. The agency is also sponsoring an 
initiative to distribute the workloads of state DOS’s with high disability backlogs, 
among state DSS's with low backlogs, to the extent these resources are and 
remain available. Though this is a good first step, I expect its positive effects on 
the backlogs will quickly level off when those participating DOS’s reach their 
workflow capacity. 

I believe we can do better than that; social security shouldn’t be “off-the-table” 
when it comes to making customer service processes better, especially when the 
outcomes could be faster and fairer processes for the eligible population and 
improved Trust Fund integrity. Let us take direct steps now to reach some good 
stretch goals. We know a lot about what to do now - - it is time to discuss 
alternative initiatives that could begin reaping the benefits as soon as possible in 
fiscal year 1996. 

The Problems 

It is my understanding that the disability claim process has been under study for 
some time now and that, beginning in the prior Administration, the agency has 
acknowledged the need to improve the process and has taken steps toward 
positive change. Unfortunately, these laudable efforts have been hindered by 
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the effects of court decisions, policy changes, and changes in our country’s 
economy and demographics, all of which have resulted in an explosion in the 
work effort. 

i am greatly concerned that the current delivery structure can not be 
reengineered easily when it is urnler so much pressure, not only from the surging 
pace of new applications and the backlog of applications, but also from the 
critical Continuing Disability Review (CDR) requirements. I am also made more 
skeptical about the planned reengineering effort by my experience in government 
and my understanding of how long it takes a program rooted in an 
intergovernmental structure to adapt to needed changes. The stretched-out time 
frame in the current agency plan should be a signal to us all. 

I think that if we want to continue the intergovernmental structure we have and 
help it reengineer itself to new process models, we should help take some 
meaningful heat off the workload. This would permit change to occur without 
major disruptions to the program. I also think the reengineering effort would 
benefit from having a few competitive models of efficiency, customer service and 
technology supports from which to choose l^est practices” for the future. 

What is at stake here, of course, is not just the preservation of a long-standing 
Federai/State delivery structure but the integrity of the program and the Trust 
Fund. I complement the subcommittee for its continuing concerns about 
customer sen/ice improvements and the creation of uniformly fair dealings in the 
program. We want to assure that eligible people are served as soon as 
practicable, but that ineligible people do not receive trust fund payments in error. 
These are results which the beneficiary community and taxpayers both support. 
This builds trust in the integrity of the program and in the Trust Fund itself. 

After years of study the agency and Administration already know the basic 
problems and the solutions: 

• improve customer service 

• raise productivity 

• reduce the backlog of work 

• lower error rates and reach more uniformity in beneficiary treatments 

• remove ineligibies from the program 

• improve financial performance as welt as agency integrity and public 
confidence 

Congressional Goals 

The agency has adopted a plan to change or reengineer the claims process to 
accomplish such improvements. We all probably support these efforts. But in 
concept, reengineering should challenge us to accomplish goals that force us to 
look beyond or to look around the current way we do things. The agency’s April 
1994 report actually borrowed from the popular reengineering book on this; 

“reengineering, we say it means ’starting over.* It doesn’t 
mean tinkering with what already exists or making incremental 
changes that leave basic structures intact” - Michael Hammer and 

James Champy, Reengin e ering Vie Corporation: A Manifasto for Bueiness Revolution 


I see no reason why the agency can not take steps in Fiscal Year 1996 to 
accomplish, not incremental improvement results, but improvements on a larger 
scale. Let me recommend that the Subcommittee establish a congressional 
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expectation for change next year and use the reconciliation process to put this 
into motion now. Sen^ice level improvements can occur sooner rather than later 
while the Trust Fund reaps the benefits of costs avoided. Other benefits could 
also accrue such as the potential for improvements in our supported retum-to- 
work expectations. 

We should take a second look at an option that I thought the agency was 
considering; that is. to invite a competition among private companies (profit and 
non-profit) to take the heat off the delivery structure by outsourcing some of the 
work to reduce the DOS’s backlogs. This also has the advantage of helping 
accomplish some goals sooner rather than later. 

This Makes Sense 

This temporary outsourcing of the workload to new delivery entities makes a lot 
of good sense. First, we should realize that this approach is not new to 
government. We have examples like the Medicare program where most 
customer sen/ices and provider relations are performed by private parties. 

The fiscal agent efforts of 40 or so of the State Medicaid programs is another 
example of a federal-state program employing outside partners. And. of course, 
from the Federal perspective, the disability claims process is already outsourced 
to State-hired and established organizations. Finally, we need to note that 
private parties are critical to the program’s success now. The law already 
permits a number of authorized representatives to assist clients and. almost the 
entire medical review component is performed by private parties now. 

We should be clear about the fact that we have many options available to us to 
develop an improved delivery structure. It may not make any sense to replace 
the entire Federal-state structure as it represents a solid existing investment that 
we can retool to enhance performance; but it does make sense to supplement 
the current structure and to provide additional capacity now. 

The additional capacity can reduce backlogs rapidly which would allow the State- 
based structure to quickly improve customer senrices and shift attention to other 
efforts including the reengineering. These new entities and the competition for 
the awards would also produce new work practices and models which the 
agency could consider in its reengineering efforts. 

Of particular interest to me are new information management approaches as 
models for the currently planned Redesigned Disability System. We should have 
a clearer picture of modem integrated approaches before we fund a massive 
nationwide investment in any new infrastructure. I also think we can investigate 
new case management techniques, including preferred-provider network 
approaches, that can focus better on Improving the actual medical and social 
service responses to disability. 

Finally let me make a point which is very important to me and, I think, to this 
Congress. The interim contracting approach would be introducing competition 
into the delivery process for the first time. Bringing new ideas and concept to 
bear on a long standing problem can do no harm. This concept, if adopted, has 
the potential to encourage improvements throughout the entire system. 
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Interim Contracting Approach 

Let me lay out the interim contracting approach in more concrete terms: 

• the scope of work should cover initial applications, case management,, 
medical review management. CDRs, and so forth; we should treat these 
entities as our agents and provide a limited decision making authority subject 
to appeal routes 

• the services to be provided should be ‘Iransparenf to the customer; that is, 
private contractors will be agents of the government subject to ail the 
standards of service required of SSA’s employees 

• people should be assigned on a random basis so we can avoid favoritism or 
the creaming of case loads, but we should expect and make it possible for 
people to request a change in their service provider at some early stages 

• we should use a meaningful level of work effort which have no economies of 
scale or measurable budgetary impact 

• regional, competitive procurements can provide for better competition and 
wider coverage while maintaining local levels of service 

• we should target budget savings and new revenues into the program 

• procurements should be fixed-price, performance based, probably capitated 
too, and we should authorize performance based activities such as customer 
services, retum-to-work improvements, appropriate care and health care 
services coordination (like managed care), rehab and other services 
coordinations, and cost recovery from other insurers 

• procurements would probably need to be four years In duration in order to 
cover the reengineering period and also to secure a return on the Investment 
in plant, people, and the information systems needed to provide a modem 
level of services 

• we would want the agency to evaluate these proposals on the ability of the 
service provider to Improve customer service, deploy modem Information 
management techniques, and to get up and running within a short ramp-up 
period without major disruption to the program; costs are less important as 
these should be controlled by the competition and they will be far 
overshadowed by the benefits 

• we should move on these procurements as soon as possible with the hope 
that at least the first regional competition could be competed early next year 

How the Approach Would Work 

None of this makes good sense, however, unless it can actually be done in a 

practical manner. Let me offer a view of how this whole process might work so 

the subcommittee would feel comfortable in sponsoring it. The pathway might 

include: 
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• a draft RFP for comments as soon as practicable after enactment, perhaps in 
November 


• the first regional solicitation could be released in January with award in April 

• providers would be required to establish operations within 6-8 months to 
handle a set of backlogged applications and CDRs while the organization 
gears up to handle the new applications 

• cases would be assigned randomly through automated processes on the toll- 
free lines, or through planned assignments from the field 

• at the service provider level, intake, registration, eligibility screening, medical 
review, case management, service delivery coordination, and so forth would 
all be uniformly supported by automated tools and targeted toward 
accomplishing the reengineering plans performance goals 

• the agency’s contractors would be provided with secure connections with 
SSA’s data centers for the purposes of inquiries and reporting so as to avoid 
duplicate data collections and to speed processes (we will need to authorize 
this) 

• the agency would be able to renegotiate some performance based measures 
each year to ensure consistency with the laws and new policies properly 
adopted by them 

• if a claim is denied (following agency guidelines), an applicant can make an 
appeal (probably through an automated noticing capability) to SSA which 
would be treated like any other appeal but it would be more timely presented 
and the records would be more uniformly established and provid^. This 
fact-based, timely process should not only reduce the number of appeals but 
also make appeals more efficient and user friendly 

• if an appeal is successful, the eligible recipient would be offered the choice of 
case management at the senrice provider or through the existing structure in 
any case, the service provider would be supplying regular automated reports 
on activities to SSA, and be subject to audits, and so forth 

• benefit payments would be sent by SSA in the normal manner 

• safeguards would be establish to assure privacy and confidentiality of 
information and records 

Customer Service Benefits 

The benefits of this interim contracting approach are many; but I have tried to 

highlight and illustrate in two graphics the type of outcomes which the agency 

can call for in its procurements. 
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Social Security DtsabUlty Program 
Reengineering with Interim Contracting Model 


IMPROVING CUSTOMER SERVICE 


Number of Managed 
Customer Events 




Managed care techniques in the health care delivery system are essentially 
“metrics-based,” meaning that the things you measure tend to improve. We 
ought to consider adopting this concept and applying it to the Social Security 
disability program. We should want to manage customer service contracts better 
than we do today; we should want to use more case management practices 
where they are cost-effective; and we should want to speed up the pace for 
determining eligibles vs non-eligibles. The Inspector General’s report of 
November 1994, *Getting Through the Social Security Disability Claim Process - 
Initial Applicants” reported "only 32 percent found the process very or somewhat 
easy.” The agency should seriously consider which of the IG’s recommen- 
dations should be part of their performance metrics or be built into the agency’s 
complementary activities. I think we would all like to see a better report from the 
inspector General next time. 

Let me also comment on some of the specialized nature of customer sen/ice. 
Children’s disability cases, people with language and reading difficulties, mental 
disability claimants and beriefic^ries, are some of the subsegments of the 
claimant population where we can use performance expectations and mandatory 
requirements of a procurement to ensure the capacity to respond more efficiently 
and effectively. There can be significant customer benefits which the agency 
can now control more directly with the authorities we provide. 

Finally, we should direct that the agency use these procurements to ensure the 
coordination of health and social service delivery as well as coordination with 
other insurers. 
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Budget Savings 

The Trust Fund will be the major benefictary of the interim approach. We 
should establish incentives to improve on error rates in processing and on 
identifying ineligibles. The benefits side of the budget will accrue these sayings 
soon after activity starts. Overall. I would expect outsourcing to have a 
significant return on investment for the taxpayer, and the Trust Fund. 


Social Security Disability Program 
Reengineering with Interim Contracting Model 



On the administrative side of the equation we would have to acknowledge 
implementing some new tasks in order to manage the procurements and to 
establish the new organizations; however. I actually expect the agency can 
substitute this initiative for other currently planned initiatives which have already 
been acknowledged in their base funding. We would need to assure that the 
agency is leveling work across the current structure to avoid over-capacity, and 
assure that the procurement process is designed so that the bids can come in at 
prices lower than the current approach over the life of the contracts. We need a 
“capitated approach” to the procurements, rx)t “mil-spec" detail. One example 
may be to use the procurement process and the new organizations’ computer 
systems instead of agency pilots of the massive RDS. There should be no need 
for new money and pay-go reactions to support the approach. 

Finally, the subcommittee is aware that Social Security Disability activities and 
payments affect other insurers programs. These other parties have already 
demonstrated their interest in paying for coordination services which the new 
outsourced contractors can also offer. We should authorize and provide 
incentives for these new entities to establish these services. The administrative 
services side of the equation may actually become a revenue generator for the 
taxpayer. 

Discussing Issues 


In discussing this approach with people a number of issues have come up which 
should be of interest to the subcommittee. 





268 


It is clear that there may be some who are opposed to “outsourcing”. I would 
hope that the Congress can stay balanced about this approach. There are great 
merits to this approach for both the claimants and for the SSA employees. 
Improved senrice levels will not only enhance the solvency of the Trust Fund, but 
will also involve the creation of different jobs than the agency has now, probably 
better jobs. This should be seen as opportunity for employees to pick up skills 
and practices which the marketplace is valuing more and more. 

Should we expect to make the interim approach permanent? Congress should 
plan to continue the supplementary program if it appears that it is a better 
approach and the case loads require H. 

isn’t the approach contrary to a trend of reliance on State government? Nothing 
in the proposal is intended to replace the Federal/State structure. As a nation, 
we have a long-standing investment in the structure and we understand more 
and more that we can rely on it for federally-devised program delivery. But 
needed improvements are acknowledged by just about everyone, if the 
intergovernmental delivery structure is to adopt the current reengineering, it will 
need time and a lot less pressure from the current workload. It also won’t hurt to 
have a little competitive stimulation. 

Finally, we in Congress are aware that Governors and legislatures have many of 
the same “rightsizing goals” we have and that they are not always enamored with 
having to deal with Federally bound work areas. I am hopeful that States 
themselves might take advantage of the outsourced capabilities and we should 
enact legislation to permit them to do so. 

If the administration has, for whatever reason, dropped the option of 
“outsourcing” the SSA’s disability backlogs then I believe the Congress should 
examine it as an option. I encourage this subcommittee to do so; legislation may 
even be needed. We have the opportunity of the reconciliation process to 
embrace such an initiative, move fon^/ard to improve the process and reap the 
benefits as soon as next year. The agency could be provided explicit authority to 
proceed. 

Closing 

A little competition can go a long way to providing incentives to the existing 
intergovernmental Mivery structure to improve while increasing customer 
services and trust fund integrity as soon as next fiscal year. I believe outsourcing 
to be a viable option in this situation. 

We can help the current structure with its reengineering effort by providing 
temporary relief for a portion of the agency’s workload, while at the same time 
providing the agency a vehicle to control the development of now models of 
delivery, workload and information management. 

Let me also offer the suggestion that Congress will see additional benefits from 
the possibility of a more organized approach to the coordination of medical 
review capabilities while SSA will gain the benefit of new lessons on how to 
coordinate better the medical and social services for the disabled. 

I am very much looking forward to discussing this initiative with members of the 
subcommittee. 
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Chairman BUNNING. With that, the subcommittee is adjourned. 
[Whereupon, at 11:41 a.m., the hearing was adjourned to recon- 
vene on Thursday, August 3, 1995, at 9 a.m.] 




MANAGmG THE SOCIAL SECURITY 
DISABILITY INSURANCE PROGRAM 


THURSDAY, AUGUST 3, 1995 

House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Social Security, 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 9:04 a.m., in room 
B-318, Tyburn House Office Building, Hon. Jim Bunning (chair- 
man of the subcommittee) presiding. 

Chairman Bunning. The subcommittee will come to order. 

I have an opening statement, but I will put it into the record so 
that we can get on with (he hearing. Not too many people came 
today to hear what I have to say, so I will listen to what you all 
have to say. 

[The prepared statement follows:] 
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OPENING STATEMENT 
CHAIRMAN JIM BUNNING 
Before the Social Security Subcommittee 
August 3, 1995 

GOOD MORNING. FIRST, LET ME WELCOME OUR WITNESSES AND 
GUESTS TO DAY THREE OF OUR CONTINUING HEARING ON PROBLEMS 
WITHIN THE SOCIAL SECURITY DISABILITY PROGRAM 

MANY OF OUR WITNESSES HAVE COME A LONG WAY AND MADE 
GREAT EFFORTS IN PREPARATION FOR THIS HEARING. ON BEHALF OF 
THE SUBCOMMITTEE, WE THANK YOU. YOU ARE THE EXPERTS, AND 
YOUR TESTIMONY IS IMPORTANT TO US. WE NEED YOUR HELP IN 
GETTING THIS TRAIN BACK ON TRACK. 

AS THIS SUBCOMMITTEE KNOWS TOO WELL, THE SOCIAL 
SECURITY DISABILITY PROGRAM IS IN REAL TROUBLE. 

IN MAY, WE LISTENED TO TWO DAYS OF TESTIMONY FROM 
EXPERT WITNESSES FROM GAO, THE DISABILITY DETERMINATIONS 
SERVICES, AND HEARING OFFICES, AS WELL AS FROM MEMBERS OF 
CONGRESS. THEY DESCRIBED FACTORS WHICH CONTRIBUTED TO THE 
BREAKDOWN OF THE DISABILITY PROCESS, AND SUGGESTED 
SOLUTIONS. 

TODAY WE ARE GOING TO HEAR MORE ABOUT THE PROBLEMS - 
AND BE OFFERED SOME SOLUHONS, I HOPE. 

FIRST, THE GENERAL ACCOUNTING OFFICE IS GOING TO REPORT 
ON THE RESULTS OF ITS LATEST WORK ON THE PROBLEMS WITH THE 
DISABILITY PROGRAM. 

THEN, WE ARE GOING TO HEAR ABOUT HOW BADLY S.S.A. IS 
DOING REHABILITATING PEOPLE. S.S.A IS SIMPLY NOT HELPING PEOPLE 
GET BACK TO WORK AND OFF THE DISABILITY ROLLS. I UNDERSTAND 
THAT OF OVER 9 MILLION PEOPLE WHO WERE ON THE D.I. AND S.S.I. 
DISABILITY ROLLS LAST YEAR, S.S.A. REHABILITATED FEWER THAN 6,000 
- A WHOPPING HALF OF ONE PERCENT SUCCESS RATE! 

THIS IS DUE, IN PART, TO THE FACT THAT STATE V.R. AGENCIES 
CURRENTLY HAVE A MONOPOLY ON PROVIDING REHAB SERVICES TO 
SOCIAL SECURITY BENEFICIARIES. 
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IT’S ALSO DUE TO THE FACT THAT RECIPIENTS HAVE LITTLE 
INCENTIVE TO PARTICIPATE IN REHAB, BECAUSE S.S.A. RARELY TAKES 
ANYONE OFF THE ROLLS. THAT HAS TO CHANGE. 

FINALLY, WE ARE GOING TO HEAR ABOUT WAYS TO UNCLOG AND 
IMPROVE THE PROCESS. ANDY JACOBS AND I HAVE ALREADY 
EXPRESSED OUR STRONG COMMITMENT TO CREATING A SPECIALIZED 
SOCIAL SECURITY COURT TO BRING SOME CONSISTENCY TO COURT 
DECISIONS. 

WITH 89 FEDERAL DISTRICT COURTS AND 13 CIRCUIT COURTS 
REVIEWING S.S.A. DECISIONS AND ISSUING INTERPRETATIONS OF 
REGULATIONS, WE HAVE A HODGE PODGE OF RULES LACKING ANY 
SEMBLANCE OF UNIFORMITY. 

EVEN MORE DISTRESSING THAN ALL THE PROBLEMS I HAVE JUST 
OUTLINED, IS THE FACT THAT S.S.A. HAS BEEN WORKING FOR OVER 
TWO YEARS ON A DISABILITY PROCESS REDESIGN PLAN WHICH DOES 
NOT ADDRESS ANY OF THESE ISSUES. 

FROM THE FIRST DAY I BEGAN LOOKING INTO THE DISABILITY 
PROGRAM, I HAVE HAD ONE OBJECTIVE. 

THAT IS TO MAKE SURE THAT PEOPLE WHO ARE TRULY DISABLED 
RECEIVE BENEFITS QUICKLY AND EASILY, AND THAT PEOPLE WHO 
HAVE RECOVERED ARE TAKEN OFF THE ROLLS. 

THIS IS ONLY FAIR. 

AND I CAN’T IMAGINE THAT ANYONE COULD DISAGREE WITH 
THAT OBJECTIVE. 
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Chairman Bunning. If the first panel, the GAO, would please 
step forward. The subcommittee welcomes Jane Ross, Director, In- 
come Security Issues; and Cynthia Bascetta, Assistant Director for 
Income Security Issues. 

For the benefit of our guests, GAO is an arm of the Congress 
which does its audits and investigative work. GAO has already 
done a considerable amount of work on Social Security disability 
problems, which we appreciate very much. They testified on May 
23 and are presenting additional findings today. 

Welcome. Ms. Ross, would you please begin. 

STATEMENT OF JANE L. ROSS, DIRECTOR, INCOME 

SECURITY ISSUES, HEALTH, EDUCATION, AND HUMAN 

SERVICES DIVISION, U.S. GENERAL ACCOUNTING OFFICE; 

ACCOMPANIED BY CYNTHIA BASCETTA, ASSISTANT 

DIRECTOR, INCOME SECURITY ISSUES 

Ms. Ross. Yes, Mr. Chairman. Mr. Chairman and members of 
the subcommittee, this morning I would like to focus my remarks 
on two issues related to the DI and SSI programs, issues that re- 
quire action to improve pro^am operations and to place more em- 
phasis on returning beneficiaries to work. In particular, I want to 
talk about improving the timeliness and consistency of disability 
decisions and helping more people reduce their dependence on casn 
benefits. 

First, I will describe the current decisionmaking process, using 
the chart. It shows the multilayered structure that is in place at 
this point to handle decisions and appeals, and it highlights the 
five levels at which new evidence can be introduced. 

SSA’s administrative cost to manage the disability claims process 
is about $2.7 billion annually. If you look at the chart, the initial 
determination of whether or not you are disabled starts at the bot- 
tom. The initial determination is made in the State agency. If a 
person is denied there and decides he wants to have an appeal, he 
first goes through reconsideration at the State level. Then he 
moves on to the administrative law iudge and can appeal as well 
through the appeals council and up through the Federal court sys- 
tem. 

The boxes that are colored in that line, the first five, are all 
places at which new evidence can be introduced into the process. 

SSA has had a longstanding problem about making consistent 
decisions, especially with regard to the DDS level, which is the bot- 
tom level on the chart and the administrative law judge level. 

DDS examiners view cases quite differently from administrative 
law judges. The negative consequence of this inconsistency is that 
people whose applications are denied initially are quite likely to ap- 
peal because such a high percentage of appealed cases are actually 
approved. 

If you look at the pie charts that we have on the right-hand side 
of the chart, and you look at reconsideration, it shows that 63 per- 
cent of the people at the reconsideration level appeal up to the ad- 
ministrative law judge level, and you can see with the green that 
67 percent of the cases heard by administrative law judges are ac- 
tually accepted when they have been denied earlier on. So that 67 
percent tells you why moving to the administrative law judge level 
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is such an appealing thing for people to do. You can also see why 
it presents such a problem. 

At present, administrative law judges allow benefits in about 75 
percent of the disability cases they decide — quite a magnet for peo- 
ple who are trying to become eligible for benefits. This is partially 
explained by the introduction of new evidence, especially at the ad- 
ministrative law judge level, and the AU's ability to meet directly, 
face to face, with applicants. This is the first time in the process 
that an applicant has a face-to-face meeting. 

We and many others have called for changes to the appeals proc- 
ess to improve consistency. In late 1993, SSA began a long-range 
project to reengineer the entire disability decisionmaking process. 
Some of their actions are intended to bring about more consistent 
decisions between that initial level and the AU and therefore re- 
duce the likelihood that cases will be appealed. 

But there are other reforms of the appeals process that could also 
be considered in order to reduce inconsistency. In particular, many 
experts have called for closing the hearing record and changing the 
scope of the administrative Taw judge review. Closing the record 
means that at some point in the process — ^in this case, before the 
administrative law judge holds the hearing — ^the claimant would 
not be able to introduce any new evidence into the case file. Today, 
about 25 percent of the administrative law judge allowances are 
based on new evidence not previously presented. 

The scope of the administrative law judge review could also be 
limited by assuring that the DDSs followed the law and regulations 
correctly, rather than completely reevaluating the DBS decision 
and all of the evidence. 

Besides improving decisionmaking, SSA needs to do more to help 
beneficiaries reduce their dependence on cash benefits. This is the 
second issue I would like to discuss. 

SSAs lack of aggressive efforts to refer beneficiaries for rehabili- 
tation services has been well documented for years. In 1994 SSA 
paid about $64 million for rehabilitation services, or about one- 
tenth of 1 percent of total benefits. Less than one-tenth of 1 percent 
of all the beneficiaries are successfully rehabilitated. 

There are many proposals that people have made through the 
years of ways to move people off the rolls through rehabilitation. 
I will just mention a couple. 

Time-limited benefits is one proposal that is intended to set the 
expectation that disability benefits are temporary. Proponents of 
this particular proposal hope that it will encourage beneficiaries to 
take responsibility for obtaining treatment, pursuing rehabilitation, 
and finding ways to overcome their disabling conditions and return 
to employment. 

In addition, using more private vocational rehabilitation firms 
has been suggested as a way to expand and improve rehabilitation 
efforts. Currently, virtually all vocational rehabilitation efforts are 
channeled through State vocational rehabilitation offices. 

Also, many experts believe that faster access to rehabilitation is 
critical to successful outcomes. Currently, SSA refers beneficiaries 
to rehabilitation just after they have convinced SSA that they can- 
not work and should receive benefits. Sounds a little too late. 
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In addition to persons leaving the rolls in order to enter employ- 
ment, some persons should be removed from the rolls because they 
have recovered. This is the purpose of continuing disability re- 
views. SSA is required to review the medical eli^bility of DI and 
SSI beneficiaries through these continuing disability reviews. For 
a variety of reasons, SSA has not performed all the CDRs that the 
law requires, and a substantial backlog has resulted. The net sav- 
ings from eliminating this backlog could amount to about $1.7 bil- 
lion in cash and medical benefits. 

In order to provide more adequate funding for conducting all re- 
quired CDRs, some have proposed establishing a special CDR budg- 
et account. An amount representing the projected cost savings from 
performing CDRs in a previous year could be transferred into the 
fund annually, to be used solely for additional CDRs. 

In conclusion, although the problems we cite are serious, both 
short- and long-term solutions are available. SSA acknowledges 
and has plans to address some of the issues, and other experts 
have raised additional proposals that also warrant consideration. 
We believe that relatively quick action could be taken to reduce de- 
cisionmaking inconsistencies, to improve rehabilitation outcomes, 
and to step up the reviews of beneficiaries who may be able to re- 
turn to work. 

Mr. Chairman, that completes my statement. I would be glad to 
answer any questions you may have. 

[The prepared statement and attachments follow:] 
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STATEHENT OF JANE L ROSS, DIRECTOR 
UjS. GENERAL ACCOUNTING OFFICE 


Mr. Chairman and Members of the Subcommittee: 

Thank you for inviting me to testify on issues related to 
the Social Security Administration’s (SSA) management of the 
Disability Insurance (DI) auid Supplemental Security Income (SSI) 
programs . These programs have grown rapidly with costs now 
approaching $60 billion a year in cash benefits to almost 10 
million disabled beneficiaries. Moreover, the characteristics of 
the beneficiaries are changing; they are younger people with 
different types of impairments than in the past. 

Today I would like to focus my remarks on three areas that 
require action to improve SSA’s management of these programs and 
to make their design conform to a more contemporary concept of 
disability: 

-- improving the timeliness and consistency of disability 
decisions, 

-- helping more people reduce their dependence on cash 
benefits, and 

-- ensuring that benefits are going only to those least able 
to work. 

To develop this information, we relied on our previous work 
(see app.. Related GAO Products), reviewed the work of other 
researchers and experts, and incorporated, where appropriate, 
data we have obtained as part of ongoing work we are conducting 
at your recjuest. 

In summary, our work shows that SSA has serious problems 
managing the disability programs on several separate but related 
fronts. First, the lengthy and complicated decision-making 
process results in untimely decisions, especially for those who 
appeal, and shows troxibling signs of inconsistency, which 
compromise the integrity of the process. Second, SSA has a poor 
record of reviewing beneficiaries to determine whether they 
remain eligible for benefits and an even worse record of 
providing rehabilitation to help people move off the disability 
rolls and into employment. This reinforces the public perception 
that SSA pays disability benefits to people who may not qualify 
for them. Third, and related to the first two problems, SSA 
needs to make better decisions about work capacity to restore 
public confidence and better serve the beneficiaries. 

Although the problems we cite are serious, both short-term 
and long-term solutions are available. SSA acknowledges and has 
plans to address some of the issues, but others have raised 
additional proposals that also warrant consideration. We believe 
that relatively quick action could be taken to reduce 
inconsistent decision-making, step up reviews of beneficiaries 
who may be able to return to work, and improve rehabilitation 
outcomes. In some cases, SSA has the authority to take action; 
in others, decisionmakers may need to rethink the goals and 
objectives of DI and SSI. In particular, more deliberation may 
be necessary to better manage beneficiaries ' entrance and exit 
from the rolls over the long run. 

BACKGROUND 

In 1994, 5.6 million disabled workers and their dependents 
received $38 billion in DI benefits, up from 3.9 million at the 
end of 1985 — a 43-percent increase. Most of this growth occurred 
in the last 3 years when 1.1 million beneficiaries were added to 
the rolls. The SSI program has grown even more. Over the last 
decade, the number of disabled SSI recipients doubled, from 2.1 
million to 4.2 million. They receive about $20 billion in 
benefits per year. In 1994, it cost SSA $2.7 billion to manage 
the disability claims process for these programs. These 
administrative costs account for more than half of SSA's total 



278 


administrative budget but only about 3 and 7 percent of DI and 
SSI benefit payments, respectively. 

The DI program was enacted in 1956 and provides monthly cash 
benefits and Medicare eligibility to severely disabled workers. 
SSI, on the other hand, was enacted in 1972 as a means-tested 
income assistance prograim for aged, blind, or disabled people. 

The Social Security Act defines disability as an inability to 
engage in substantial gainful activity by reason of a severe 
physical or mental impairment. The impairment must be medically 
determinable and expected to last at least a year or result in 
death. Both DI and SSI use the saime criteria and procedures for 
determining whether the severity of an applicant's inpairment 
qualifies him or her for disability benefits. 

DI is funded through Federal Insurance Contributions Act 
(FICA) taxes, which are paid into the DI Trust Fund by employers 
and employees.^ In contrast, SSI program costs are funded from 
general revenues, not the Trust Fund. Applicants for DI must 
have worked long enough and recently enough to be insured for 
disability benefits. Once found eligible for benefits, disabled 
workers continue to receive them until they return to work, reach 
full retirement age (when disability benefits convert to 
retirement benefits) , die, or are found to have medically 
improved or regained their ability to work. SSI benefits are 
based on income rather than work history, but like DI, SSI 
terminates benefits to people who die, medically inprove, or are 
able to return to work. 

People can receive both DI and SSI benefits. If a 
beneficiary's DI benefit — based on work history--is less than the 
maximum SSI benefit, the DI benefit is supplemented with SSI. 
There are about 1,5 million of these concurrent beneficiaries, 
and they represent a growing percentage of the caseload. 

Both DI and SSI are administered by SSA and state disability 
determination services (DDS) . SSA field offices determine 
whether applicants meet the nonmedical criteria for eligibility, 
and DDSs make the initial determination of whether applicants 
meet the definition of disability. Applicants who are denied 
benefits at the DDS level may request a hearing before one of 
SSA's 1,011 administrative law judges (ALJ) and may subsequently 
pursue denials at this level in the federal courts. 

Statute Requires Measures That Could 
Reduce D ependence on Cash Benefits 

DI was originally established to extend Social Security old 
age and survivors assistance to workers who became too disabled 
to work. Although many of the early beneficiaries received 
disability payments until they retired, original legislation also 
promoted the rehabilitation of disabled beneficiaries. When the 
Congress enacted DI legislation, it recognized the great advances 
in rehabilitation techniques and the importance of rehabilitation 
efforts on behalf of disabled persons. DI legislation, and 
subsequently the SSI law, required that those who apply for 
disability benefits be pronptly referred to vocational 
rehabilitation agencies for services to maximize the number of 
such individuals who could return to productive activity. In 
addition, current law requires SSA to suspend benefits to 


^FICA payroll taxes are divided into the Disability Insurance 
Trust Fund, the Old Age and Survivors Insurance Trust Fund, and 
the Medicare Hospital Insurance Trust Fund. Because the DI Trust 
Fund was projected to be insolvent in 1995, last year the 
Congress reallocated payroll teix receipts to it from the Social 
Security Old Age and Survivors Trust Fund. This will result in a 
transfer of almost $500 billion by 2016, when the DI Trust Fund 
is again projected to be insolvent. 
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beneficiaries who fail to cooperate with rehabilitation efforts. 
In 1965, the Congress authorized payment of state costs for 
rehabilitation from the DI Trust Fund. 

SSA is required by law to conduct continuing disability 
reviews (CDR) to determine %diich beneficiaries have recovered to 
the point that they no longer qualify for benefits. The law 
requires CDRs at least every 3 years on DI beneficiaries for whom 
medical improvement is expected or possible. SSA is also 
required by regulation to perform CDRs at least once every 7 
years on beneficiaries for vdiom medical improvement is not 
expected. In addition, the Social Security Independence and 
Program Improvements Act of 1994 requires SSA to conduct CDRs on 
100,000 SSI adults and on one-third of SSI children reaching age 
18 in each of the years 1996, 1997, and 1998. 

MAKING TIMELY AND CONSISTENT 
DISABILITY ..DECISIONS 

Long waits for disability decisions and high reversal rates 
on appeal have been a subject of concern for many years. 
Currently, decision-making backlogs continue to grow and 
inconsistencies persist between initial decisions made by DDSs 
and those that are appealed to ALJs. SSA has attempted to 
address these problems in the past, and the agency and others 
have recent proposals' directed at improving timeliness and 
reducing inconsistency. 

Workload Pressure s and Delays 

Rising rates at which applications and appeals are being 
filed have caused tremendous workload pressures for the DDSs and 
ALJs. As we testified before you on May 23, 1995, backlogs and 
processing times at the ALJ level continue to grow. Between 1985 
and 1994, the niunber of new appeals to ALJs more than doubled to 
549,000, and the backlog of pending appeals more than cjuadrupled. 
As of March 1995, over 500,000 cases--or more than a year's worth 
of cases — were currently awaiting decision. As shown in figure 
1, these large backlogs mean DI beneficiaries wait an average of 
281 days for a final decision on appeal, which can result in 
hardship for claimants. From the first time they apply, some 
claimants may wait as long as 550 days for a decision. 

Figure 1: PCQiiessinq Tiinea 
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Current Process Is Long 

and, Complicated 

Figure 2 is an overview of the current decision-making 
process. As you can see, the process includes a multilayered 
administrative structure to handle appeals. The shaded boxes 
show that new evidence can be introduced at many points in the 
process, and the pie charts show that each decision level can 
lead to new awards, most notably at the ALJ level. ^ 

riqure. 2 ; — The. Pec is ion -Making SYStem and Results 
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For both DI and SSI, the disability determination process 
starts at the state DOS with the initial decision. An applicant 
whose claim is denied can ask to have the initial decision 
reconsidered. Reconsideration is conducted by different DDS 
personnel from those who made the initial determination; the 
criteria and process for determining disability, however, are the 
same . 


^Other results can include denial, remand, or dismissal (for 
example, if a claimant fails to pursue the case) . 
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Applicants whose claims are denied at the reconsideration 
level may recjuest hearings before one of SSA's ALJs • About 70 
percent of applicants are represented attorneys at these 
hearings, and additional evidence may be submitted by medical and 
vocational experts as well as the applicant. Applicants whose 
claims are denied by ALJs can request a review by SSA's Appeals 
Council and then may pursue further appeals in the federal 
courts--first in the district courts’ and the courts of appeal, 
and finally the Supreme Court. 

The decision process is lengtt^ for those who appeal, but 
more than three-quarters of all awards are made by DDSs and less 
than one-quarter are made at the ALJ level or higher. In fiscal 
year 1994, DDSs awarded benefits to about 961,000 applicants in 
total, and ALJs awarded benefits to 264,000, while the courts 
awarded benefits to far fewer applicants. 

Inconsistent. Results 
EQJLWSSIL.DDSS. .and ALJs 

SSA has had long-standing problems with consistency of its 
disability decisions. In 1994, ALJs allowed benefits in 75 
percent of the disability cases they decided.* This high rate of 
awards to applicants denied at the DDS level raises concern about 
whether DDS and ALJ decisions are made on a consistent basis. 

In part, this difference reflects the program's design. The 
ALJ does not explicitly consider euid rule on the DDS's original 
decision. Instead, the ALJ makes a “fresh" decision based on the 
ALJ's own view of the evidence in the case.^ In addition, the 
evidence considered by the ALJ can be very different from that 
considered by the DDS. A claimant has a right to introduce any 
new evidence to the ALJ, whether or not the claimant presented it 
to the DDS. 

However, these differences do not fully explain the disparity 
between the two levels. Available research indicates that the 
two decision-making levels do not agree even when faced with the 
same evidence. In 1982, SSA published the results of a study 
that tested the consistency of DDS cind ALJ decision-making.* As 
part of this study, the agency presented the same evidence to two 
different groups of decisionmakers — one representing the ALJ 
policy and procedures and the other representing the DDS policy 
and procedures.’ The ALJ representatives concluded that 48 


^At the district court, the applicant can ask to submit new 
evidence for the record. If the court agrees that new evidence 
should be considered, it remands the case to SSA. The law 
provides that additional evidence may be taken before the agency 
on remand, but only on a showing that this is new material 
evidence and that there was good cause for the failure to 
incorporate the evidence at a prior proceeding. 

^Approximately 11 percent of ALJ cases were dismissed before a 
decision was reached. 

^Technically, the ALJ's decisions are said to be de novo , or 
"afresh. " 

^Implementation of Section 3.Q4..(q ) . Q £ Public Law. Social 

gecnrity Disability Amendments of. 19SQ; ReporL to..Lhe -Congress 

by the. Secretary of Health .and Hunan Services ("The Beilmon 
Report") Department of Health and Human Services, Social Security 
Administration (Jan. 1982). 

’The evidence included all documentary evidence presented to the 
DDS, as well as all supplementary evidence presented to the ALJ, 
along with a transcript of the hearing before the ALJ. Neither 
group participating in the test Icnew what the ALJ had decided on 
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percent of the test cases should have resulted in awards, while 
the DDS representatives concluded that only 13 percent of the 
same cases should have been awards. The study concluded that 
"significant differences in decision results were produced when 
these different decision makers were presented with the saune 
evidence on the same cases . " 

All the reasons for this disparity are not conclusively 
known, but some causes have been identified. The introduction of 
new evidence, for exairple including claimant allegations that 
their condition has worsened over time, and face-to-face contact 
at the ALJ level are two significant aspects of the current 
process that explain some of the disparity. Notably, SSA found 
that when an applicant appeared in person before a decisionmaker, 
there was a substantial effect on the final decision. 
Specifically, the 1982 study showed that evidence from the 
personal appearance increased the allowance rate by 17 percentage 
points. The results of a more recent SSA study published in 1994 
suggest that disparities between DDS and ALJ decisions remain 
wide.® In addition, both the 1982 and the 1994 studies found 
that DDS and ALJ staff differ significantly in their conclusions 
about the claimant's ability to work at sedentary (sit-down) 
jobs.® Also, in the opinion of experts, reports prepared by 
treating physicians and claimants* allegations about pain are 
much more likely to influence ALJ decisions to award benefits.^® 

The 1994 report also pointed to another significant source of 
appellate reversals — DDS errors in making denials. In the study, 
a group of SSA medical consultants and disability examiners — 
using DDS standards and procedures — concluded that for about 29 
percent of the cases appealed to the ALJs, either th^ should 
have been decided differently or better evidence should have been 
obtained by the DDS. 

Heavy workloads at the DDS level and resource constraints may 
have contributed to weak documentation of denials. In addition, 
greater emphasis in the quality assurance process on ensuring the 
accuracy of awards rather than denials could account for the 
lower quality of denials. Improving DDS level documentation is 
the foundation for making correct decisions at the initial level. 
For example, an SSA study found that decisionmakers were more 
likely to reach different conclusions for cases in which 
development of evidence was weak.*^ 


the case. 

^ Findings of the Disability Hearings Quality Review Process 
Office of Program and Integrity Reviews, Social Security 
Administration (Sept. 1994). 

’Claimants can qualify for disability in two ways: (1) their 
medical condition by itself meets or equals medical criteria 
generally considered by medical experts to be severe enough to 
prevent a person from engaging in "any gainful activity," or (2) 
an assessment of their remaining ability to function (for 
example, ability to lift or bend) combined with their age, 
education, and work experience, leads to the conclusion they 
cannot engage in "substantial gainful activity." A person's 
ability to perform sedentary work is a factor in determining 
eligibility under the latter. 

^°This Subcommittee has asked us to provide a more complete 
report on these decision-making disparities. 

"Sal Gallicchio and Barry Bye, Consistency of Initial Disability 
Decisions Among and Within States . Department of Health and Human 
Services, Staff paper No. 39, SSA Publications No. 13-11869 (July 
1980) . 


283 


Identifying and resolving these sources of disparity may help 
reduce decision-making inconsistencies. However, because the 
cases reaching ALJs are frequently those involving subjective 
judgments, some level of continuing disparities would be 
expected. For example, about half the cases ALJs hear are 
musculoskeletal cases — frequently back injuries — and another 16 
percent are mental impairment cases. Such cases often turn on 
pain, depression, fatigue, or other more subjective symptoms that 
could affect ability to function in the workplace. 

Prior ..Effort a. to Increase 
Timeliness and ConsistopCY 

SSA and the Congress have taken action in the past to 
increase the timeliness and consistency of disability decisions 
in the past. These efforts, which related to the appellate part 
of the process, have either been blocked by court action or 
substantially reduced because of workload pressures. 

Three prior attempts to improve productivity and quality 
assurance reviews of ALJ decisions have been made. First, 1980 
legislation required SSA to establish a process known as "own 
motion review" to oversee the quality of ALJ decisions. In some 
cases, this action leads to the ALJ's being overruled. However, 
the agency only reviews about one-half of 1 percent of ALJ 
allowances today, mainly because of workload pressures. Second, 
beginning in 1975, SSA embarked on several efforts to "target" 
for corrective action ALJs who had relatively high award rates or 
relatively low productivity. Decisions of ALJs with relatively 
high award rates would be subject to special review, and ALJs 
with low productivity would be reported for personnel actions. 
ALJs sued to enjoin the productivity initiative, claiming it 
would interfere with the ALJs' decisional independence. SSA 
settled the suit and has not attempted major initiatives in this 
area again.” Third, in the late 1970s, a federal district court 
in Western Kentucky attempted to impose time limits on ALJ 
decisions. The court sought to require SSA to ensure that all 
cases would be scheduled for a hearing by an ALJ within 90 days 
after appeal. SSA stated that it lacked the resources to achieve 
this goal and also lacked the legal authority to pay benefits 
without an ALJ's favorable decision. As a result of the case, a 
165-day time limit went into effect in Kentucky. However, no 
national time standard exists today.” 

In 1982, SSA established a pilot project in which it assigned 
staff to represent it in proceedings before the TiLJs. SSA 
reasoned that since claimants with attorneys were frequently 
successful, it, too, should be represented.” However, SSA was 
forced to abandon this effort after the decision in Sailing v. 


”The Administrative Procedures Act protects the independence of 
ALJs by limiting agency authority over certain personnel actions, 
such as promotions, reassignments, and transfers. 

^ Bono V. Social Security Administration . No. 77-0819-CV-W-4 
(W.D.Mo. , July 24, 1979) . 

” Blankenship v. Secretary of HEW . 587 F. 2nd 329 (6th cir. 

1978) . 

”ln 1994, approximately 71 percent of claimants had attorneys 
present at their hearings . Claimants with either attorneys or 
other representation were successful 71 percent of the time, 
while unrepresented claimants had only a 50-percent success rate. 
Some of this difference may indicate that claimants with weak 
cases have difficulty obtaining representation. 
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Bowen . In his decision, the judge pointed out that the ALJ 
process was not designed by legislation to be an adversarial 
process and that changes in the law would be necessary if the 
process were to become adversarial. 

New.PropQsala, for Reforming 

the Appeals Process 

We and many other experts have called for process changes to 
streamline the decision-making process, especially the appeals 
process. Recognizing the inportance of making quicker and better 
decisions as early as possible, SSA has recently embarked on a 
long-range project to reengineer the disability decision-making 
process. Under reengineering, SSA plans for earlier face-to-face 
contact and better development of the record before the ALJ 
hearing. Central to this effort is the adjudication officer, a 
new focal point for prehearing activities such as identifying 
issues in dispute, assessing whether there is a need for 
additional evidence, and developing the record. SSA believes 
that this process will permit the ALJs to conduct more hearings 
and render prompter decisions. In addition, SSA plans to develop 
a single presentation of policies for all decisionmakers, 
including ALJs, to follow in determining disability. Other 
suggested reforms not included in SSA's reengineering plan are 
closing the record and changing the scope of the ALJ review. 

Having claimants meet face-to-face with the decisionmaker 
earlier in the process has been proposed by both SSA and us to 
improve the process.*’ Generally, early dispute resolution is 
considered desirable to expedite the process by helping to ensure 
the earliest possible development of a complete record. An 
earlier face-to-face meeting, for example, can help target the 
collection and development of medical and other evidence 
necessary for making a correct decision more quickly. Providing 
an opportunity for earlier face-to-face contact may place heavier 
workload demands on the front end of the process, however, if 
applicants request this option. 

Closing the record means that after some point early in the 
process the claimant would not be able to introduce new evidence 
to the case file. This would encourage the claimant to make sure 
that as much evidence as possible was presented as soon as 
possible. Today, SSA estimates that about 25 percent of ALJ 
allowances are based on new evidence not previously presented to 
the DDSs. With appropriate development of evidence earlier in 
the process, closing the record holds promise for tightening the 
focus of hearing decisions and avoiding the "do it over* aspect 
of the ALJ decision. In 1982, legislation was introduced that, 
if enacted, would have closed the record after the 
reconsideration stage of the process. The Grace Commission made 
a similar recommendation in 1993. 

The Grace Commission also recommended limiting the scope of 
the ALJ review. Under this limited review, the ALJ would rule 
only on whether the DDS had conplied with law and regulation when 
it made the original decision. This, in combination with a 
closed record, would most closely resemble a true appellate 
process and could considerably reduce the number of reversals 
made by ALJs. In fact, closing the record without narrowing the 
scope of ALJ review would not be likely to reduce their higher 
award rate unless ALJs were restricted in substituting their 
judgment for that of the DDS. 


*^ Sallina v. Bowen . 641 F.Supp. 1046 (W.D.Va. 1986) . 

^"Plan for a New. Disability Claim.. EracLeas , social security 
Administration (Sept. 1994); and Social Security: Selective Face- 
to-Face Intervie ws With Disability Claimants Could Reduce JUaneals 
(GAO/HRD-89-22, Apr. 20, 1989). 
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HELPING M ORE .gEMEFJCIA RI ES. SEDU C E 
THEI R P EPENEENC.E..QN...CASH BENEFITS. 

Since 1992, we have been reporting that the characteristics 
of disability beneficiaries are changing and that beneficiaries 
leave the rolls less of ten. For example, in 1985, the number 
of new entrants on the rolls was roughly equal to the number of 
people who left. Today, new entrants are roughly double the 
number of those departing. 

Several factors have fueled this trend. First, people are 
being added to the rolls at a younger age--on average at about 48 
years old. Second, those with mental impairments have come to 
represent higher percentages of the rolls and may stay on the 
rolls longer because, unlike many physical impairments, mental 
impairments generally do not shorten life expectancy. 

Rghab i liLation- Ha s H ^d 

Negligible Impact 

SSA's lack of aggressive efforts to refer beneficiaries for 
rehabilitation services has been well documented for years. In 
addition to the lack of program emphasis on improving the work 
prospects of beneficiaries, leaving the rolls has been 
unattractive financially. Many beneficiaries might be unable to 
replace their cash benefits, health insurance, and other in-kind 
benefits with earnings and fringe benefits in the workplace. 

In recent years, about 1 of every 500 DI beneficiaries has 
been terminated from the rolls because they return to work. SSA 
does not measure the number of SSI recipients terminated because 
they return to work, but its information indicates that very few 
do so. Today, SSA refers about 8 percent of new benef iciaries-- 
almost 300,000 individuals--to state vocational rehabilitation 
agencies for appropriate services administered by the Department 
of Education's Rehabilitation Services Administration (RSA) . 

These state agencies, however, only accept about 10 percent of 
SSA’s referrals. SSA pays the cost of the rehabilitation for 
successfully rehabilitated DI beneficiaries from the DI Trust 
Fund and for successfully rehabilitated SSI recipients from 
general revenues. In 1994, SSA paid RSA about $64 million for 
rehabilitation services, or 0.11 percent of total benefits. Of 
the more than 7 million disabled beneficiaries on the rolls in 
1994, only 5,653--less than one-tenth of 1 percent--were 
successfully rehabilitated at an average cost of about $11,300 
per case. 

Since state RSA offices are 80-percent federally funded, the 
practice of again paying additionally the entire cost of 
rehabilitating DI beneficiaries would seem to be a strong 
incentive to RSA offices to seek out more beneficiaries for 
rehabilitation. However, this incentive has not apparently 
achieved this purpose. Recently, the Department of Health and 
Human Services (HHS) Inspector General reported finding little 
evidence that the reimbursement system was inducing states to 
increase the number of SSA clients served. With few exceptions, 
states made no special efforts to enroll SSA beneficiaries in 
vocational rehabilitation programs and established no special 
rehabilitation programs for them. 

S.gy i n<ls- From C P Rs N ot 
F u l ly Re a.Ii a .gd 

SSA is required to periodically review the medical 
eligibility of DI beneficiaries through CDRs . The frequency of 
these reviews is based on the beneficiary's age and impairment. 


^^So ci al S ecu r ity . P i sa b iUrY R olIs..Kegp. Growing. -While 

Explanations Remain Elusive {GAO/HEHS-94-34 , Feb. 8, 1994) . 
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The law requires beneficiaries for whom medical improvement is 
expected or possible to be reviewed at least once every 3 years. 
SSA regulations require review of all permanently disabled cases 
at least once every 7 years. 

Staff and budget limitations, combined with the dramatic 
increase in applications for disability benefits, have prevented 
DDSs from performing all the required examinations. For exaitqple, 
each year from 1991 through 1993, DDSs performed fewer than 

74.000 CDRs, while as many as 490,000 CDRs come due each year. 

As a result, a CDR backlog now totaling about 1.5 million 
disabled worker cases has developed. The CDR backlog may 
increase because the agency is now required to conduct CDRs on 

100.000 SSI adults in addition to reviewing one-third of SSI 
children reaching age 18 in each of the years 1996, 1997, and 
1998. These new requirements--which will be absorbed within 
existing budgets--may further affect SSA's ability to reduce the 
DI backlog. 

SSA is refining techniques to improve its CDR efficiency. It 
originally performed CDRs by referring all beneficiaries to state 
DDSs for medical review on the basis of fixed schedules. In May 
1993, SSA started profiling beneficiaries on the basis of 
information in computerized databases about their 
characteristics. These profiles were intended to better predict 
the likelihood of medical inprovement, and beneficiaries were 
referred for DDS review primarily when their profiles indicated 
that medical improvement would be likely. 

In addition, SSA is currently studying what SSA and DDS 
resources might be required to eliminate the backlog over a 2-, 

3-, or 4 -year period, including the inpact on SSA's ability to 
process initial claims and handle appeals at the ALJ level. As 
part of this effort, SSA is also studying the feasibility of 
contracting out part of its CDR activities to private 
organizations . 

Conducting CDRs has profound inplications for expenditures 
because of the combined effect of the surge in applications and 
the growing tendency of beneficiaries to remain on the rolls 
longer. If SSA were to perform CDRs on its backlog of 1.5 
million disabled worker cases, it would obtain nearly all of its 
savings from eliminating about half of the backlog, which is made 
up of beneficiaries for whom medical inprovement is expected or 
possible. The remainder of the backlog is permanently disabled 
cases; most of these beneficiaries are over 50 years old and 
about half have been on the rolls for 11 or more years. Taking 
all of this into account, however, the net savings could amount 
to about $1.7 billion for cash and medical benefits that would 
have been paid over the beneficiaries ' average length of stay on 
the rolls. This figure is based on SSA's estimate that about 3 
percent of the cases for whom medical improvement is expected or 
possible would be terminated. Each termination would cost an 
average of $500 for performing the CDR, but would save an average 
$90,000 in lifetime DI and Medicare benefit costs. 

Proposals to Reduce 
Popondence pg Cash Bonofits. 

Like the proposals to iitprove timeliness and consistency in 
the process of enrolling people in DI and SSI, proposals to 
improve the system's ability to remove people from the rolls have 
come from a number of sources. These proposals generally include 
time-limited benefits, private sector rehabilitation, faster 
access to rehabilitation, and more CDRs financed by a revolving 
fund. Some of these proposals would require legislative action. 

Time-limited benefits are being discussed in the Congress and 
by researchers and other experts. Time limits are intended to 
set the expectation that disability benefits are to be considered 
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temporary. This expectation is intended to encourage 
beneficiaries to take some responsibility, such as obtaining 
treatment and pursuing rehabilitation, to overcome their 
disabling conditions and return to productive employment. 
Generally, such proposals establish criteria for deciding which 
disability cases would be subject to the time limits. 

In pursuing the time-limited approach, the CDR profiles might 
provide useful guidelines for deciding when to apply time limits 
and for what duration. Funding treatment and rehabilitation 
services could also help to facilitate recovery, maximize work 
prospects, and limit reapplications. In addition, establishing 
criteria for extending or terminating benefits at reapplication 
would need to be developed. 

Private sector rehabilitgtion has been suggested as a way to 
increase the availability and effectiveness of rehabilitation 
efforts. SSA is testing such approaches under its Project 
Network initiative, which involves intensive outreach, 
liberalized work incentives, and case management. In addition to 
the evaluation of Project Network now under way, more needs to be 
done to assess the potential impact of a vigorous employment 
assistance program, particularly when integrated with other 
aspects of DI and SSI programs. 

In 1976, we reported that most of the funding for 
rehabilitation had not achieved its intended effect, and in 1981, 
the Congress amended the Social Security Act to restrict funding 
for rehabilitation to cases in which the beneficiary returned to 
substantial gainful activity for 9 continuous months.^* While 
the principle of paying only for rehabilitation successes reinains 
a good one, better reimbursement mechanisms to tie rehabilitation 
funding to return-to-work outcomes need to be developed and 
tested, whether public or private agencies are the service 
providers . One proposal to address this problem would give 
private and nonprofit rehabilitation providers a long-term share 
of the savings that might accrue from a successful effort, 
especially if it yielded sustained results. For example, some 
disabilities, such as multiple sclerosis or certain mental 
impairments, cause intermittent impairment possibly necessitating 
renewed rehabilitation interventions and support during 
reoccurrences . 

Faster access to rehabilitation is believed by many private 
sector experts to be a key to successful rehabilitation. But SSA 
refers beneficiaries at the same time it notifies them that they 
have been awarded benefits. At this point, the beneficiary has 
been through a lengthy determination process, especially if the 
case was appealed. Moreover, the process requires an applicant 
to emphasize his or her incapacity. And, because the applicant 
is unlikely to work during the determination process, it is not 
unreasonable to expect that skills, motivation, and work habits 
will erode during this extended period, reducing the 
beneficiary's receptivity to rehabilitation. Although early 
referral is an important predictor of successful rehabilitation, 
overcoming the disability mindset fostered by the decision-making 
process will also be necessary to greatly improve rehabilitation 
outcomes . 

Conducting more CDRs has been suggested in many of our 
reports.^® Experience to date suggests that CDRs can be part of 


'’These 9 months correspond to the trial work period allowed by 
work incentive provisions for DI beneficiaries. 

^°Our most recent reports on CDRs are Social Security; SSA Needs 
to Improve Continuing PigabiIitY..JleYi.eM Erggram (gao/hrd- 93-109, 
July 8, 1993); Social Security; Continuing Disability Review 
Process Improved. But More Targeted Reviews Needed (GAO/T-HEHS- 
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a well-balanced plan for reducing the number of people on the 
rolls, and new techniques --such as prof i ling --show promise to 
improve CDR efficiency. However, because of lack of funding, SSA 
continues to fall short of conducting all required CDRs. Also, 
even though the new profile process has increased its 
effectiveness and better targeted its limited resources, SSA is 
still making improvements to this process. 

To provide additional funding for CDRs, proposals have been 
made to establish a special CDR budget account. Under one such 
proposal, an amount representing projected cost savings from 
performing CDRs in the previous year would be transferred to the 
CDR account annually to be used solely for additional CDRs. In 
concept, such a fund would be similar to the Medical Care Cost 
Recovery Fund in the Department of Veterans Affairs (VA) . The 
fund provides administrative support to obtain copayments from 
certain VA beneficiaries and payments from veterans' health 
insurers to cover care provided in VA hospitals. The VA fund is 
self-sustaining and provides almost $600 million in recovered 
revenue every year at a cost of about $100 million. 

ENSURING THAT ONLY THOSE 
WHO CANNOT WORK GET BENEFITS 

Ensuring that those receiving benefits are unable to work-- 
permanently or for an extended period of time--is critical to 
protecting the taxpayers' dollars and to improving public 
confidence. This would also be consistent with society's shift 
toward recognizing the productive capacities of people with 
disabilities. Yet decisions about who is eligible for benefits 
and who is not are not easy and require a great deal of judgment 
in many cases. In part, the inherent subjectivity of these 
decisions accounts for some of the disparities between DDSs and 
ALJs. It also helps explain the complexities involved in 
targeting CDRs and rehabilitation to those most likely to leave 
the rolls. 

Managing tbg.-C^ss.].dad - Rg qvines 

Refocusing From Disability to Work Capacity 

In accordance with the Social Security Act, which requires 
that an applicant's work incapacity be based on the presence of 
medically determinable physical and mental impairments, SSA 
developed the Listing of Impairments (the listings) as part of 
its process for determining eligibility. The listings represent 
a consensus of medical experts about the signs, symptoms, and 
laboratory findings as well as some functional criteria, which, 
according to SSA, are severe enough to ordinarily prevent an 
individual from engaging in any gainful activity. Applicants who 
do not meet or equal the listings are further evaluated by 
nonmedical factors. 

Medical impairments alone are poor predictors of work 
capacity, although they might have been better predictors 
decades ago in a largely manufacturing economy. In fact, about 
65 percent of awards are based on the medical listings, yet 
people with identical impairments are working. For example, any 
person who has lost the use of both feet is qualified under 
current listings. Thus, any individual in a wheelchair could 
qualify for benefits, even though people in wheelchairs have 
proven capable of earning a living. Similarly, a person who 
might be capable of work, but only on a part-time basis, can be 
granted benefits. For example, under the listings, people with 
mental impairments who experience repeated episodes of 
deterioration can be eligible for disability benefits, although 


94-121, Mar. 10, 1994); and Social Security; New Continuing 
Disability Review Process Could Be Enhanced (GAO/HEHS-94-118 , 
June 27, 1994) . 
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there may be periods when they are capable of working. SSA has 
updated several of the listings to keep pace with advances in 
medicine but has not done a comprehensive evaluation of their 
validity . 

Research also suggests that SSA's listings overestimate 
inability to work and are limited in distinguishing accurately 
between people who can and cannot work. For example, one study 
identified a sample of adults living in the community who had 
physical impairments that met or equaled the listings.^' When 
their work histories were tracked, it was found that about 60 
percent of men and 30 percent of women were employed 2 years 
after diagnosis. For adults under age 55, employment rates were 
even higher- -over 80 percent for men and over 40 percent for 
women . 

More emphasis on functional rather than diagnostic measures 
is considered necessary to better assess work capacity. In its 
reengineering effort, SSA concluded that its methodology for 
making disability determinations under current law is excessively 
complex and does not permit the best assessment of a claimant's 
functional ability. Part of its reengineering effort is focused 
on simplifying its process and providing more standardized ways 
to assess medical impairment and resultant functional ability. 
Considerable research, however, will be needed to improve the 
measurement of applicants' ability to function. SSA is starting 
a study of disability in the general population (including the 
working population) that should provide some of this type of 
information . 

In addition, both the law and SSA policy generally allow 
benefits to be awarded to applicants whose impairments would not 
preclude work if they were to receive treatment.^* In many 
cases, providing treatment would be a lower cost alternative to 
DI and SSI if the applicant were able to work. Moreover, the 
current policy yields inequitable treatment of applicants with 
similar conditions. For instance, if an applicant is receiving 
treatment at the time of application, then the effect of the 
treatment on functioning is considered in the disability 
determination process, and benefits could be denied 
appropriately. However, if the applicant is not receiving 
treatment, the disability determination is made without 
considering whether treatment could in 5 )rove the condition. In 
these cases, benefits could be awarded even if the applicant 
would not qualify for benefits if treated. 


^^Henry P. Brehm and Thomas V. Rush, "Disability Analysis of 
Longitudinal Health Data; Policy Implications for Social 
Security Disability Insurance," Journal of Aain a Studies. Vol . 2, 
No. 4 (1988) , pp. 379-99. 

“Employment percentages exclude the 27 percent who died during 
the 2 -year period. 

“The study, called the Disability Exam Study, is also designed 
to determine the characteristics of and special accommodations 
made for people who continue to work and who would be considered 
disabled under alternative definitions of disability. 

“The medical listings for cardiovascular disease and epilepsy 
require that the applicant’s condition be assessed under the 
listings after the applicant has been under prescribed treatment 
for at least 3 months. However, applicants not under treatment 
can still be found eligible on a basis other than meeting the 
listings . 
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CONCLUDING OBSERVATIONS 

Many long-standing problems need to be addressed to. improve 
the administration and outcomes of SSA's disability programs. 

SSA has acknowle Iged many of its management problems regarding 
the timeliness and consistency of disability decisions and has 
plans to address some of them in its reengineering effort. It 
has paid little attention, however, to the rehabilitation 
components of the DI and SSI progreims and lags behind in 
conducting enough CDRs because of budgetary limits. 

It is imperative that SSA's decision-making process reach 
much quicker and more consistent disability decisions. This 
process--the core of SSA's disability programs--is an inherently 
difficult one that requires a significant level of judgment in 
many disability cases. Although the process may never be 
completely objective, it can be improved by paying more attention 
to making the best possible decision as early in the process as 
possible. For exeimple, better case development at the initial 
level would help remedy this, and narrowing the scope of 
subsequent reviews would help reduce inconsistencies. 

Conducting effective CDRs and determining whether and what 
type of rehabilitation is appropriate are complicated the need 
to make difficult professional judgments about the work 
capacities of people with disabilities- Better ways to assess 
the relationship between iitpairments and functioning in the 
workplace will be crucial for effective interventions that can 
help beneficiaries reduce their dependence and keep them off the 
rolls in the first place. For example, assessing the work 
prospects of people with disabilities will require knowing about 
more than their medical impairments, which alone poorly predict 
work capacity. Moreover, since the DI and SSI prograans were 
enacted decades ago, major changes have occurred in the 
expectations of society and people with disabilities themselves 
regarding work. More importantly, the potential to realize these 
expectations may be greater because of significant advances in 
medicine, such as new medications to control the symptoms of 
certain mental illnesses, and changes in technology, such as 
assistive devices that can be used to accommodate people with 
disabilities at work. 

Many of the problems we have documented are rooted in poor 
program administration, but corrective actions in these areas 
alone are not enough to ensure that all those who can work do so. 
While it is crucial to act expeditiously on certain fronts- - 
reducing inconsistency in decision-making, decreasing CDR 
backlogs, and improving rehabilitation, for instance- -over the 
long run, decisionmakers may need to rethink the fundamental 
design of DI and SSI to minimize the dependence of people with 
disabilities on cash benefits. 


Mr. Chairman, this concludes iny prepared statement. At this 
time, I will be happy to answer any questions you or the other 
Subcommittee members may have. 
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Chairman Bunning. Thank you. 

Ms. Bascetta, do you have a statement? 

Ms. Bascetta. No, Mr. Chairman. 

Chairman BUNNiNG. Ms. Ross, you mentioned time-limited bene- 
fits, which Commissioner Chater said she was in favor of consider- 
ing when she appeared before the subcommittee on May 23. Why 
do you believe that it may be time to consider time-limited benefits 
to certain new awardees who could go back to work? 

Ms. Ross. Let me begin by saying that we have been evaluating 
SSA’s return-to-work efforts for some time, but we have not evalu- 
ated specific proposals. But I would be happy to tell you what I 
know about what proponents are saying about this and also some 
of the issues involved. 

The most important thing people are trying to get at is to change 
the climate, change the beneficiary expectation from one of lifetime 
benefits to asking people to make plans to return to work. The 
message would be that there is some expectation that people try to 
work; that the entire society is moving toward a situation where 
people look at their capacity to do work rather than at their dis- 
abilities. 

If you were going to do something like time-limited benefits, ob- 
viously, it needs to be done in a package with things like extending 
Medicare coverage to people who might leave the rolls and perhaps 
other provisions such as certainly, aggressive vocational rehabilita- 
tion, so that they have some way of getting help while they are on 
the rolls. 

So it needs to be incorporated with a variety of other proposals. 

One other point is that I think you need to consider at the end 
of this 3 years how you are going to decide about terminating bene- 
fits or continuing people on the rolls. It is clear that if you have 
a time-limited benefit system — well, it is not clear at all, actually — 
it might be that if you had a time-limited benefit system, you 
woulcT not continue to do continuing disability reviews, because 
they look only at people who have recovered, and you now would 
be moving to a system where you are trying to figure out people's 
ability to move beyond the rolls and into tne work force. So you 
might have to have a totally different standard of evaluation. That 
would just be something that needs to be worked on. 

Chairman BuNNiNG. Well, there would have to be an interim pe- 
riod, though, when we go from the CDRs that we presently have 
to a time-limited benefit schedule. 

Ms. Ross. Yes, sir, because I believe people are talking about 
time-limited benefits for new people on the rolls, and you already 
have this set of people. 

Chairman Bunning. That is correct, so that we have this backlog 
of 1.7 million people that we are not getting to as far as CDRs. 

Ms. Ross. Right. 

Chairman Bunning. If we put time-limited benefits on new peo- 
ple going on the rolls, we can then have a better review of those 
people who are presently backlogged and not getting timely CDRs. 

Ms. Ross. Right. 

Chairman Bunning. What kind of legislative action do you think 
the Congress should take now to fix the serious problems with the 
disability? 
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Ms. Ross. Again, these are preliminary observations. We are 
talking about tWngs that various experts have said that anpear to 
have a lot of promise and not necessarily things that GAO is rec- 
ommending directly at this point. 

But if you are looking at the 

Chairman BUNNING. Well, if GAO does not recommend them, 
how about you personally? 

Mr. Jacobs. We want to get to know you better. 

Chairman BuNNiNG. We know how reluctant GAO is to rec- 
ommend. 

Ms. Ross. Let me tell vou something about some of the proposals 
people have made to reduce inconsistencies, and some of them are 
in the SSA reengineering proposal, and some of them are not. 

One of the things that might reduce inconsistency, as I said, be- 
tween the way decisions are made at the initial level and at the 
administrative law judge level, is to have face-to-face interactions 
with the claimants much earlier in the process. This is something 
that SSA is talking about in reengineering. But a great many peo- 
ple and some fairly significant research suggest that face to face is 
a way to really fill out the evidence you have, and doing that ear- 
lier seems to make a lot of sense. 

In addition, a lot of people have talked, and research suggests 
that closing the record could have a terrific effect on reducing the 
inconsistencies. Again, that might force the evidence to be more 
fully developed earlier in the process so that you get better initial 
decisions. So closing the record is something that a lot of people 
would think would be a wise move. 

If you are talking not about inconsistencies anymore, but about 
moving people off the rolls, again, the kinds of proposals I talked 
about earlier are things that warrant some thorough discussion, 
things like time-limited benefits, changes in the vocational rehabili- 
tation program so that you are talking about expanding the set of 
people who cou^d offer vocational rehabilitation beyond the State 
agency to private vocational rehabilitation firms. You might also 
want to establish a better funding mechanism for vocational reha- 
bilitation. That, we do not have worked out at this point, but you 
want to make it feasible for a broad set of people to offer vocational 
rehabilitation, because you are going to have a tremendous demand 
for it. 

Also, we believe that vocational rehabilitation probably should be 
done earlier in the process. By the time a person has invested all 
of this time and effort proving his or her inability to work, they 
just cannot be very receptive at that point to suggestions for voca- 
tional rehabilitation. Many other systems, including private disabil- 
ity systems, do vocational rehabilitation much earlier after the 
onset of a disability. 

Again, if you are really going to focus on returning people to 
work, you have to look at things like extended Medicare coverage. 

Chairman BUNNiNG. I want to clear this up so that there is no 
misunderstanding about what you mean by “closing the record,” be- 
cause that seems to be one of the reasons we have so many initial 
DDS decisions overturned at the administrative law judge level. By 
“closing the record,” do you mean that all evidence must be pre- 
sented Before the hearings? In other words, I am coming to SSA be- 
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cause I am totally disabled. I have this evidence, medical and phys- 
ical evidence, that I am totally disabled. I must present all evi- 
dence before the decision is made. This would be before the hear- 
ing. Is that correct? 

Ms. Ross. That is correct. One of the reasons that I think if you 
are going to consider closing the record, you probably also want to 
talk about having a face-to-face interaction before that, is that you 
want to have the fullest, most complete possible record before you 
close it. 

But when you continue to introduce new evidence at each of 
those five steps, all the way up through the district court, the case 
changes its character over time, and people are not deciding on the 
same thing. 

Chairman Bunnemg. The initial claim for disability may be al- 
tered at each of the five review stages by adding additional infor- 
mation to the record? 

Ms. Ross. It certainly can be. 

Chairman BUNNING. If we close the record we say to the person 
seeking disability, “You must present for the record all medical evi- 
dence that is available now, and we are going to examine this evi- 
dence for a disability determination.” The reason I would like to 
see this done is because we must speed up the 13-month wait for 
those who actually should be on disability. If we are going to short- 
en that 13-month wait, we cannot allow claimants to add new in- 
formation to every record at every level of the process. That is one 
of the big causes for the 13-month delay in getting people on dis- 
ability. I think it is very important that we get a system in place 
that speeds up the process for those people who should be on the 
SSDI. By closing the record, or requiring all evidence to be present 
at the initial hearing I think can really help us do that. 

Ms. Ross. Earlier in my statement, I said that we had informa- 
tion from SSA indicating that about 25 percent of the allowances 
by administrative law judges are based on new evidence intro- 
duced. One-quarter of the cases seems like a substantial number. 

There is also discussion, although I do not know how pervasive 
or how true it is, that some people think about withholding some 
of the evidence until they get to a point to be in front of an admin- 
istrative law judge, because that happens to be the first occasion 
where you are having a face-to-face interaction. I do not know the 
degree to which that is true, but if that is an issue, then you could 
move the face-to-face interaction earlier on. 

Chairman BuNNEVG. You would have to move the face to face up 
in the hearing process. 

Let me ask you one more question, and then I will turn it over 
to Andy, You talked about how much SSA is costing the trust fund 
by not doing CDRs in a timely fashion — about $2 billion. If Con- 
gress sets up some type of revolving fund, and SSA did the CDRs, 
wouldn’t the savings pay for the CDRs over the next 10 years or 
longer? 

Ms. Ross. Our sense is that as long as continuing disability re- 
views are cost effective, that you get more back in benefits than 
you spend to do them, that the fund stays in business for as long 
as you need it; that you could continue 
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Chairman Running. So you would then agree with what I just 
said. 

Ms. Ross. Yes, yes, I agree with you. 

Chairman Running. OK 

Andy. 

Mr. Jacobs. Thank you, Mr. Chairman. 

You intrigue me somewhat with the concept of the person who 
withholds part of the evidence until the administrative law Judge 
level. What is to be gained? Why would a person do that? What is 
the motivation? 

Ms. Ross. Part of the reason why this could happen is because 
the way that administrative law judges deal with some of the evi- 
dence is different from the way it is done at the DBS level. We are 
actually working on a study right now for Mr. Running, looking at 
these inconsistencies. 

I will give you some examples of the kinds of things I am talking 
about. The way that you mve evidence related to pain is different 
if you are giving that kind of evidence at the DBS level than what 
you can allege in an ALJ hearing. 

Mr. Jacobs. Same case. 

Ms. Ross. Right. 

Mr. Jacobs. That seems like fruitful territory for reform right 
there — apples and oranges. Ry the way, I enjoyed my apple, Mr. 
Chairman — and the core. 

Well, in regular law, you do close the record at the trial level. 
They used to call it a motion to amend the facts. After that, you 
do not present new evidence on the appeals level process; isn’t that 
right, or would you agree? Bo you doubt my word? I think that is 
the way it is. 

Ms. Ross. I do not doubt your word. [Laughter.] 

Mr. Jacobs. There are three implications that occur to me — and 
I will say for the record I do not reject the idea out of hand at all — 
but three things occur to me. The first is a Rill Mauldin cartoon 
from World War II, where one of the GIs is reporting to some offi- 
cer sitting at a card table out in the field, and the GI has four fin- 
gers sticking through holes in his helmet, and the officer is saying, 
“Nonsense. G-2 reported that gun silenced hours ago, and stop 
wiggling your fingers at me.” 

The implication of that would be that additional evidence would 
show that G-2 was wrong, that the initial consideration was 
wrong, and maybe the applicant himself or herself did not know 
about the additional evidence. 

There is another factor which occurs to me, and that is what if 
the person were in a traumatic condition on the initial consider- 
ation and were not later? I mean, the administrative law judge is 
looking at the person, who looks as healthy as can be, and yet you 
close the record, and any additional evidence of recovery, even 
within the months or whatever it might be, is excluded from the 
record. I think that is something that ought to be taken into ac- 
count as well. 

When I practiced law, I had a client, a woman, whose knee was 
injured because a wheel-balancing machine flew off the wheel of 
her car in a filling station and struck her knee. I will tell you, 
when she came in to see me periodically, I felt like burning votive 
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candles for her; she was messed up badly. However, the insurance 
investigator was kind enough to share with me a videotape that 
they had made of my client — ^a Girl Scout leader — who in the tape 
was running like a gazelle out at a park with the kids — which 
leads me to my next question. 

Have you given any thought to a quasi-adversarial procedure for 
applicants — I mean, like taking pictures of Girl Scout leaders in 
parks — wouldn’t that be worthy evidence? 

Let me just say parenthetically, I do not think anybody on this 
subcommittee or most people in the country want anything else in 
this system but justice. Justice means awarding it where it is des- 
perately needed. It also means not awarding it where it can be es- 
tablished that it is not needed. 

Would that be too expensive? Would it be counterproductive? 
Would it be unproductive? What would you think about that? 

Ms. Ross. Well, you have probably put your finger on a slightly 
different issue than I thought you were starting with. 

Mr. Jacobs. Is that right? 

Ms. Ross. The additional evidence that is now given in a hear- 
ing — 

Mr. Jacobs. By the way, Kato Kaelin was on the “To^ay” show 
today, and he said exactly the same thing, that the prosecutor had 
talked to him about something entirely different than what she 
asked. I wonder why she would do that? But please go ahead. 

Ms. Ross. I will try to remember what I was going to say now. 
[Laughter.] 

Mr. Jacobs. It is kind of a serious question, though. The ques- 
tion is what about an adversarial proceeding? Is that too expen- 
sive? Would it be unproductive? I do not think it could possibly be 
counterproductive unless it were too expensive. 

Ms. Ross. There is a provision in the law as I understand it that 
the Social Security Administration can take cases 

Mr. Jacobs. How about "must’7 

Ms. Ross. It does not say “must,” but there is something called 
“own motion review,” which used to happen a good deal more fre- 
quently than it does now. I am not an expert on what happened 
over the years and why it is being done less, but I would be glad 
to find out for you. 

Mr. Jacobs. Well, you understand what I am saying. I mean, 
suppose I come in, and I am really down and out and can hardly 
move. Would you go so far as to say the security guard at the front 
door, six stories down, might be asked to see how I walk out of the 
place? Do you understand what I am saying? That is what I am 
getting at. 

Ms. Ross. I understand. 

Mr. Jacobs. Well, maybe the subcommittee might kick that 
around a little bit with other witnesses. 

Thank you, Mr. Chairman. 

Chairman BUNNING. Thank you, Mr. Jacobs. 

Mr. Collins. 

Mr. Collins. Ms. Ross, in your view, what are some of the main 
reasons why people tend not to return to work once they are on DI 
or SSI after rehabilitation? 
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Ms. Ross. I am going to ask Ms. Bascetta to answer that ques- 
tion because she has done a good deal of work on that. 

Ms. Bascetta. First of all, for those who are able to work, as we 
have already pointed out, they get very little help in the way of vo- 
cational rehabilitation, and that is a very significant factor. But in 
addition, there is a host of disincentives that prevent people from 
seeking return to work, and the first is a loss of cash benefits. This 
is especially serious for DI beneficiaries who face an abrupt loss of 
cash benefits at the end of their trial work period; they go from 
their full benefit to zero. For those of them who are only capable 
of earning relatively low wages, they may be better off not working, 
or limiting their earnings to oelow substantial gainful activity. 

Second and perhaps more important is the loss of medical cov- 
erage. The DI beneficiary can retain Medicare for 4 years, but then 
they have to pay for their coverage, and it is a little over $300 per 
month, which can be a substantial amount, especially again for the 
low wage earner. 

Mr. Collins. The Medicare disability program is not only a dis- 
incentive to the person who is on the disability to return to work, 
but is it also not a disincentive for the employer to hire that per- 
son, based on the fact that he may have to pick him up under the 
employer’s health care plan? 

Ms. Bascetta. Yes, that could be a problem as well. 

Mr. Collins. So a continuation of the Medicare coverage could 
work very well in the rehabilitation and return-to-work program; 
is that not true? 

Ms. Bascetta. We think so, and if those people remain on the 
rolls because they are not going to work, we are incurring their 
Medicare costs anyway. 

Mr. Collins. In the area of rehabilitation, should there be any 
type of incentive placed, other than just in the Medicare and the 
health care benefits or the group health care plan of the employer, 
in the area of employment, or in the area of the employer to hire 
a disabled person? 

I have a lot of problems with rehabilitation and rehabilitation 
units and people who claim to be able to rehab someone back to 
work. I see that as an interim cash flow that goes in a different 
direction than oftentimes and history has shown has not worked as 
far as the disabled person, but has enabled the person in the mid- 
dle, the rehab organization, to enhance their cash flow and their 
revenue, but with very little results to the disabled and no incen- 
tive to the employer. The contract of employment is between the 
employer and the employee. 

Do you have any suggestions as to how we could improve the in- 
centive for an employer, other than in the health care area, to hire 
the disabled? 

Ms. Bascetta. We have not done any work specifically looking 
at the employer side, but I aCTee with you that there are risks 

Chairman BUNNING. Would you please pull the mike up so that 
the people in the room can hear what you are saying, also? Thank 
you. 

Ms. Bascetta. Certainly. We have not done any work on the em- 
ployer side of the equation, but I agree with you that we need to 
be very careful about the way we expand rehabilitation. In parti cu- 
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lar, we are concerned that to protect the trust fund moneys, we 
really have to be focused on positive outcomes and have a way of 
ensuring that in fact people do go back to work, or that they work 
as much as they can, because even if they just reduce the amount 
of cash benefits they are getting, that could amount to significant 
savings. 

Especially if we were to do something like go to an expanded pool 
of providers in the private sector, one measure of success would 
have to be sustained employment, because the evidence shows that 
a first return to work is not a good measure, that you really need 
to look over time to ensure that the person sustains his or her 
labor force attachment. 

Some people have proposed giving the rehabilitation providers a 
share of the continued savings that would be realized if people in 
fact did return to work to give them an incentive to stick with the 
client and to ensure better results over the long run. 

Mr. Collins. I have no problem with what you are saying, but 
to those in this room who are in the rehabilitation business, I just 
have a lot of reluctance for those who come bearing gifts, and by 
that I mean those who come to say, “If you pay us x amount of dol- 
lars, we can save the system x amounts of dollars.” That has not 
worked in the past, and I have real doubts about it ever working 
in the future if you do not tie together some way the employer ana 
employee concept. 

Thank you, Mr. Chairman. 

Chairman BUNNING. Thank you. 

Ms. Kennelly. 

Ms. Kennelly. Thank you, Mr. Chairman. 

Quickly reading over the GAO report, I notice that applications 
for disability are happening at a much younger age; in fact, I think 
48 is given as the age now. Could you answer why that is? The 
other thing I am concerned about is if in fact we do change the sys- 
tem, or if in fact people do get the rehabilitation or do get back to 
work, their health benefits — if someone has been ill, quite ill, and 
then manages to get back to work, the health benefits could be very 
important in keeping them at work. I am wondering, if legislation 
were brought forth and passed, how you would address the health 
benefits system in relation to getting the person back. There is a 
long time between 48 and 65, and people often when they are sick 
cannot go back to the same level of employment, occupation, or pay 
that they had previously. 

The other thing I would be interested in — I see here that when 
the applicant appears in person, often the decision is changed. Is 
it usual that the applicant has a lawyer with him during a per- 
sonal visit? 

Ms. Ross. Let me try to answer all three of the things you ask 
about. In the first instance, at least some important part of the rea- 
son why the average age of the disability beneficiary is declining 
is because the kinds of impairments that people come to SSA with, 
the mix is different. There are more mentally impaired cases now 
than there were many years ago. There are also many kinds of 
things like traumatic head injuries and things where accidents 
probably previously resulted in death and no longer do, that have 
brought down the average age. It does raise the issue that you 
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have talked about, which is that at one point, the disability pro- 
gram was considered more of an early retirement program — -vou 
were talking about people in their mid to late fifties, and they had 
sort of worn out on a manufacturing job. In those circumstances, 
perhaps you did not worry nearly as much about moving people 
back into the work force. 

Ms. Kennelly. They were almost ready. 

Ms. Ross. You had early retirement. But now, if you are talking 
about people who could be on the rolls for 20 or 30 years, how they 
spend that portion of their lives seems very important not just for 
the trust fund, but for their own well-being. 

That takes me to the second piece, whicm is about medical insur- 
ance. If the person were to stay on the rolls from the time he or 
she was 45 to 65, they would have Medicare the whole time, and 
it would seem sensible to me to start thinking about, if people left 
the rolls, couldn’t they continue Medicare. 

Ms. Kennelly. I aCTee we should consider doing that. 

Ms. Ross. Research seems to suggest that fear of losing health 
insurance for disabled persons is a terrific disincentive to trying to 
go back into the work force. 

Ms. Kennelly. That is what I was leading into, and obviously, 
you realize that — it is not just the disabled community that is im- 
pacted. It is everybody. You do not want to leave your job for an- 
other job. 

Ms. Ross. Absolutely. 

Ms. Kennelly. We are all afraid about health insurance. You 
are saying that if someone is on disability, and they are thinking 
about going to work and hoping they can go back to work, but then 
the thought that they could lose their health care could make them 
hesitant about finding employment. 

Ms. Ross. Right. 

Ms. Kennelly. What I am saying, Ms. Ross, is that it is a fact 
that the possibility of the loss of health care certainly is holding 
people back from wanting to reenter the workplace. 

Ms. Ross. I agree with you. Just in answer to your third question 
about attorney representation at the administrative law judge 
level, our information says that about 70 percent of people who are 
appealing at that point have either an attorney or some other sort 
of representative. 

Ms. Kennelly. Do you have any figures on the initial determina- 
tion, how many have an attorney? 

Ms. Ross. Very few. 

Ms. Kennelly. Very few. They just fill out the form and hope for 
the best — and then when they get turned down, they get the law- 
yer. 

Ms. Ross. Yes, ma’am. 

Ms. Kennelly. Ms. Ross, do you think we should write legisla- 
tion and pass legislation on this program, or do you think it could 
be done by the department? What do you see as the best avenue 
to improve the system as it is today? 

Ms. Ross. Well, I think there are a variety of areas where legis- 
lation would be a very positive thing. I think the area of reducing 
inconsistencies in the decisions is critical if you are trying to reduce 
the time that is taken in the current process and also trying to be 
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sure that you have the best possible decisions. So I think that that 
kind of operational issue is important, but at least as important is, 
Are we going to do anything more to try to encourage people to 
move back into the work force? It is one thing to do these continu- 
ing disability reviews which I think are very important, to measure 
did someone recover. But we have a lot of evidence today that peo- 
ple with tremendously marked impairments are working, and the 
society seems to be encouraging that sort of thing, and so does 
technology and medicine. I do not think SSA has caught up with 
all of that, so I think that is a really critical area for vocational re- 
habilitation and things like continued Medicare. 

Ms. Kennelly. Are you saying that SSA is being asked by 
present law to do certain things, and that is taking up all of their 
time, and as a result, they are not able to do things that you think 
could probably be more helpful to the individuals to get on the sys- 
tem? 

Ms. Ross. If you are asking me what SSA thinks, there has been 
relatively little emphasis on vocational rehabilitation and returning 
people to work until at least the last several months, when some 
initiatives at SSA seem to have started in earnest. 

Ms. Kennelly. Thank you very much for your work. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. Payne. 

Mr. Payne. Thank you very much, Mr. Chairman. 

Ms. Ross, thank you for this report. I want to go to the first page, 
where you comment that, “SSA has serious problems managing the 
disability programs,” and you then enumerate several concerns. 
You then go on to say, “SSA acknowledges and has plans to ad- 
dress some of these issues.” 

In your view, is SSA planning to address these issues ade- 
quately, and are they planning to do this in a timely fashion? What 
is your view, not of what has gone on in the past, but rather what 
does SSA intend to do in the future, and how effective do you think 
it will be? 

Ms. Ross. SSA is currently working on a major initiative in the 
disability area called disability reengineering or redesign. We are 
looking at that at GAO. It appears that many of the initiatives they 
have in there are very sensible and ought to go some important 
length to reducing backlogs, reducing the time, and perhaps im- 
proving inconsistencies in the way decisions are made. 

I think there are other things that other experts have talked 
about which are not in their package, and one of the things that 
you hear most among professionals that is not in the SSA package 
is closing the hearing record. So just in that area of improving the 
process, I think SSA has a package that is worth their pursuing, 
but there are other things that ought to be done additionally. 

But in the area of returning to work 

Chairman Running. Mr. Payne, would you yield for just a mo- 
ment? 

Mr. Payne. I will yield. 

Chairman Running. According to the Commissioner of the SSA, 
she said the earliest that they could get to this would be the year 
2000, unless I misunderstood what she said at our hearing. Do you 
think that that is a timely fashion to address this problem? 
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Ms. Ross. The year 2000 is a long way from now. I am not trying 
to be cute about it 

Chairman Running. No, no. I yield back. 

Ms. Ross. There are many proposals in the reengineering plan 
that are meant to get started fairly soon, but some of the more im- 
portant ones may take a little more time. I do not work at SSA, 
and I cannot tell you the exact timetable. If you are going to look 
at things like how are you going to assess people’s ability to func- 
tion, they probably do need to pull together some research. I just 
hope they have a sense of urgency about it. 

Mr. Payne. If I may follow up, you are saying that in some in- 
stances, there are some things that are being implemented that 
may in fact address these concerns in a timely fashion, but as the 
chairman points out, some of these may not be. Are there specific 
issues that are not being addressed that we need to have at the top 
of the list in terms of the priorities? 

Ms. Ross. I think in the area of consistency, you would want to 
at least consider closing the hearing record. 

Mr. Payne. Consistency in terms of this process, you are saying? 

Ms. Ross. Yes, yes. So that people would make the same decision 
with the same facts, regardless of where they sit in the process. 
But more importantly, I think, an area that SSA is not working on 
as actively as they are the decisionmaking process is the area of 
returning people to work. I think that that is an area where a lot 
more emphasis could be placed. 

Mr. Payne. But the law says — and this is in your testimony as 
well — that the continuing disability review will be done every 3 
years for beneficiaries for whom medical improvement is expected 
or possible. There is a requirement that the CDRs be done at least 
once every 7 years on beneficiaries for whom medical improvement 
is not expected. 

Is that currentlv being done by the SSA? 

Ms. Ross. At the current time, SSA is not doing the number of 
continuing disability reviews that the law requires them to do; so 
they are not meeting that standard in the law. That is important 
for program integrity, for sure. But another area that they have 
not done very much on is trying to improve vocational rehabilita- 
tion, looking again at the work incentives to see if there are other 
ways to encourage people to return to work. 

Mr. Payne. Thank you. I yield back the balance of my time. 

Chairman Running. Mr. L#aughlin. 

Mr. Laughlin. I will pass, Mr. Chairman. 

Chairman Running. I would like to continue with just a couple 
more questions. We have heard a lot about how much SSA’s dis- 
ability reengineering process will do to improve the program. In 
your view, will it fix some of the most serious problems, such as 
the high administrative law judge reversal rate, or the open record 
problem? In other words, are they considering that in their 
reengineering process? 

Ms. Ross. I think they have proposals to do some things that 
ought to reduce the inconsistencies, and I think having face-to-face 
interactions earlier in the process is something that they are pro- 
posing that makes sense. They are also planning to look at the 
areas that have the most disagreement between the initial level 
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and the administrative law judge level, determine what those are — 
and those include the way that people determine residual func- 
tional capacity and how they assess pain — then develop rulings, 
which is one mechanism that SSA has that all levels of the deci- 
sionmaking process are supposed to abide by. They are going to try 
to develop rulings there and do training for everybody on these rul- 
ings. 

But my sense from my reading and that of the people we have 
working in this area is that that may not be enough to make the 
decisions consistent, and that some more serious consideration 
ought to be mven to closing the record and changing the way ad- 
ministrative Taw judges make their decisions. 

Chairman Running. So, some kind of legislation to shorten the 
process, to have a face to face early on in the process, and to make 
sure that the record is complete oefore it is started through the 
process — all of those things could really assist us. 

Ms. Ross. Yes, sir. 

Chairman Running. Tell me if I am correct on these numbers, 
because I know that the GAO is very, very good with numbers. The 
approximate administrative cost to the Social Security Administra- 
tion is about $2.7 billion to handle the disability program? 

Ms. Ross. That is correct. 

Chairman Running. That is one-half of their budget. 

Ms. Ross. Half of their administrative budget, yes, sir. 

Chairman RUNNING. Is spent on the disability programs. 

Ms. Ross. That is correct. 

Chairman Running. What effect do the problems with the dis- 
ability program have on the retirement program? Since money is 
being transferred out of the retirement fund to the DI pro^am, I 
would like for you to project how much money this is costing the 
retirement program. 

Ms. Ross. Last year, the Congress actually reallocated some of 
the tax money from the Old Age and Survivors’ Fund to the disabil- 
ity fund. 

Chairman Running. I understand; to make sure that DI had 
enough. 

Ms. Ross. That is right. That was a reallocation that goes on — 
it was to extend the life of the DI program from 1995 through I 
think 2016. If you added up all of the dollars that that reallocation 
would bring about, the result is that you have enacted into law a 
move of $^^2 trillion from the retirement funds to the disability 
fund. 

I would not believe these numbers, but they came from SSA. I 
mean, we are good at numbers, but these are their numbers. 

Chairman RUNNING. We are taking $1/2 trillion coming out of 
the retirement fund, which will make it go insolvent quicker, to 
take care of the disability program until the year 2016. Is that 
what you just said? 

Ms. Ross. Yes, sir. 

Chairman Running. Let me address one of the problems that 
Ms. Kennelly brought up. If we would somehow allow Medicare to 
cover someone who goes back to work and be the primary coverage 
of that person, while allowing the individual employer’s coverage to 
be secondary, do you think that would be an incentive for that per- 



303 


son to go back to work? Now the primary coverage is provided by 
the employer and then Medicare is a secondary coverage. What if 
it were the other way around? 

Ms. Ross. I think it makes the disabled person trying to move 
back into the work force a lot more attractive to an employer who 
is facing some unknown set of medical expenditures. This ought to 
really ease the way, and as we said earlier, also ease the fear of 
the beneficiaiy in trying to move off the rolls. 

Chairman RUNNING. Well, in dealing with the changes that we 
are going to have to deal with concerning Medicare, that might be 
one of the things that 

Ms. Kennelly. Would the chairman yield? 

Chairman Running. Yes, surely. 

Ms. Kennelly. Ms. Ross, with all your vast experience, do you 
think that when someone is hiring, and they know someone has 
been on disability, that there is a real disinclination to hire? 

Ms. Ross. I am sure that they must look at things like the ex- 
penses that that may mean for them, and health care would cer- 
tainly be a major expense. 

Ms. Kennelly. So the chance for the person getting the job is 
limited. 

Ms. Ross. I think it makes this person much less attractive, yes. 

Ms. Kennelly. Thank you, Mr. Chairman. 

Chairman Running. Andy, do you have anything else? 

Mr. Jacobs. No further questions. 

Chairman Running. Mr. Laughlin, go ahead. 

Mr. Laughlin. Mr. Chairman, I would like to follow up on that. 

Ms. Ross, following that, has anyone at GAO or your office cal- 
culated how much money the system would save by the inducement 
of people going to work with the Medicare continuing for a period 
of time? Apparently, you think there would be monetary savings to 
the system if people were encouraged to go to work by being able 
to carry their Medicare with them — or would you agree there would 
be savings, or money left in the reservoir? 

Ms. Ross. I agree there would be savings if people either moved 
out of 

Mr. Laughlin. There would be more money available for other 
disabled people. 

Ms. Ross, Yes, either because people left the rolls entirely, or be- 
cause they had a different combination of work and benefits so that 
they reduced the amount of benefits they were actually drawing 
down. 

We have not done the kind of calculation that you talk about, but 
we could do for you something that at least gave you some idea 
about, if so many people left the rolls — 1 percent, a couple of per- 
centage points — ^how much difference that would make. The num- 
bers can be very dramatic. 

Mr. Laughlin. I think that would be an important number for 
us to know, and I would ask you to do that and supply it to the 
chairman and the subcommittee. 

Ms. Ross. We would be glad to do that. 

Mr. Laughlin. Thank you. 

Thank vou, Mr. Chairman. 

[The following was subsequently received:] 
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Given the average yearly DI benefit, a 1-percent reduction in the rolls would save 
about $425 million a year, while a 2-percent reduction would save twice that, or 
about $850 million a year. Any effort to reduce the rolls through additional CDRs 
or rehabilitation would have some costs, which would have to be offset against these 
savings. 

Chairman Bunning. Thank you all for coming. Thank you for 
your testimony. 

I would ask the second panel to come to the table: Yvonne John- 
son, Jerry Thomas, Tony Young, Kenneth Shaw, George Watters, 
Fred Tenney, and Steve Start. 

This panel includes professionals and experts in rehabilitation 
services. Ms. Johnson, would you please start, state your name for 
the record and what you do, and then go on with your testimony, 
please. 

STATEMENT OF YVONNE JOHNSON, DIRECTOR, DIVISION OF 

REHABILITATION SERVICES, DEPARTMENT OF HUMAN 

RESOURCES, ATLANTA, GA.; ACCOMPANIED BY JERRY 

THOMAS, DIRECTOR, DISABILITY ADJUDICATION SECTION, 

DECATUR, GA. 

Ms. Johnson. My name is Yvonne Johnson. I am here in my role 
as director of the Georgia Division of Rehabilitation Services, De- 
partment of Human Resources. I want to thank you for the oppor- 
tunity to be here today. 

It will help to explain my conceptualization of current public pol- 
icy regarding people with disabilities in employment if you would 
visualize with me a large tent, like the ones under which concerts 
and other events are held. Generally, a tent like this has three 
large supporting poles in the center that give it form and sub- 
stance. 

It is my observation that this country has three major tent poles 
that give form and substance to our beliefs and supports for our 
citizens with disabilities. 

The first pole is the Americans With Disabilities Act. This says 
each of us has the right to work. The second pole is title I of tne 
Rehabilitation Act. This act says each of us can work if given the 
appropriate supports. The third pole is the Social Security disabil- 
ity program. It is there to give stability to the other poles when it 
is not possible for an individual to work or not possible to work at 
a level that can support the individuars basic needs. 

In theory, our tent should stand tall. However, the Social Secu- 
rity disability pole is out of kilter, and thus our tent is in jeopardy 
of falling. 

People want to work if the system is present to let them meet 
their most basic needs of food, clothing, shelter, and safety. Our 
current system causes them to make compromises to their own val- 
ues. The system forces people to make choices between their value 
of independence and self-sufficiency, on the one hand, and meeting 
their basic needs, on the other. 

Time and time again, we see individuals who would receive less 
money if they returned to work than if they continued to receive 
the disability benefits, because we do not have things in place such 
as access to affordable health care, personal assistance, and reha- 
bilitation technology. 
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While Social Security’s work incentives, such as the plan to 
achieve self-sufficiency, help, they are only a very limited response 
to the problem. Unless and until our three tent poles work in a 
coordinated manner to provide support for people with disabilities 
and their employment in the workplace, we will continue to send 
mixed messages to all of our citizens. 

On any given day in the agency for which I am responsible, a 
person can enter one of two doors — the vocational rehabilitation 
door or the disability adjudication door. Each of the two staffs that 
work with this individual operate under two very different sets of 
assumptions. 

The adjudicator at the disability adjudication section will make 
a decision based on the assumption that, given a certain set of 
medical findings or set of functional limitations, this person cannot 
work. The vocational rehabilitation counselor will greet the person 
with the assumption that the person can work, and regardless of 
the same set of medical findings or the set functional limitations. 

The person who walks through both of these doors may well be 
faced with an ethical dilemma, that is, the question of ability or in- 
ability to engage in work. The person gets a U.S. stamp of approval 
for disability benefits from one system that says, “You are dis- 
abled,” while at the same time, the other system says, “You can 
work.” 

Consequently, the person must choose between what appears to 
be certain income from the disability program, or pursuing a longer 
and perhaps less certain course that leads to gainful employment. 

It is my belief that we must be more explicit in our assumptions 
about people with disabilities. With the passage of the ADA and 
the Rehabilitation Act, this coimtry said that we believe people 
have the right to work and, given appropriate support, can work. 
If these are our beliefs, then we must approach the Social Security 
Administration and strongly encourage them to support changes in 
some of the contradictory assumptions in the disability program. 

Today, SSA is mandated to review periodically the continuing eli- 
gibility of those receiving these benefits. The length of time a per- 
son receives benefits before the continuing eligibility review is 
scheduled is dependent on the prognosis for improvement in the 
person’s medical condition. In theory, the system should work. It 
does not. 

The disability adjudication section is required to process an ever- 
increasing number of applications. The backlog of eligibility re- 
views is growing and is currently at an impossible level. At the 
present time, it is highly unlikely that a person who has improved 
medically and can now work will ever be removed from the disabil- 
ity rolls unless they so choose. 

Therefore, I have two recommendations to address this issue. No. 

1, include in any continuing elimbility review process a consider- 
ation of all advances in the field of rehabilitation technology. No. 

2, supplement the continuing eligibility review process with the im- 
plementation of time-limited benefits for appropriate beneficiaries. 

In summary, I have attempted to address five areas about which 
I have strong opinions and feelings: No. 1, people with disabilities 
can work and have a right to do so; No. 2, we must provide appro- 
priate supports, such as health care, personal assistance, and reha- 
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bilitation technology to ensure that the choices people have to 
make do not jeopardize their ability to meet their basic needs; No. 
3, we must utilize the current knowledge in the field of rehabilita- 
tion; No. 4, we must send consistent messages with our laws; and 
No. 5, for those people who cannot work or who cannot work with- 
out a significant investment of time and resources, it is my belief 
that our third tent pole shall be maintained by the assurance that 
the disability proCTam will be there when they need it. In order for 
that to be assured, those who can work must. 

Thank you. 

Chairman Bunning. You beat the red light. Congratulations. 

Mr. Thomas, do you have something that you would like to add? 

Mr. Thomas. No. 

Chairman Running. Tony Young. 

STATEMENT OF TONY YOUNG, DIRECTOR, RESIDENTIAL 

SERVICES AND COMMUNITY SUPPORTS, AMERICAN 

REHABILITATION ASSOCIATION, WASHINGTON, D.C. 

Mr. Young. Good morning, Mr. Chairman. I am Tony Young, di- 
rector of Residential Services and Community Supports at the 
American Rehabilitation Association. American Rehab is the larg- 
est national organization representing providers of medical, voca- 
tional, and residential rehabilitation to Americans with disabilities. 
Our members serve more than 4 million individuals with disabil- 
ities yearly and employ nearly 400,000 professionals and para- 
professionals, dedicated to assisting individuals with disabilities to 
maximize their independence and productivity. 

In recent testimony before this subcommittee, the low rate of in- 
dividuals leaving SSDI or SSI to go to work was documented. To 
enable these individuals to return to or enter the work force, public 
policy must address the reasons why it is so difficult for them to 
leave these programs. Building a bridge off cash assistance and de- 
livering services that enable people with disabilities to cross that 
bridge are critical solutions. 

To enable individuals to cross the bridge into emplovment, the 
beneficiary rehabilitation program must be improvea. We rec- 
ommend that Congress modify the beneficiary rehabilitation pro- 
gram to enable beneficiaries to choose from among public or private 
vocational rehabilitation service providers. It should also modify 
the program to pay providers based on a series of outcomes that 
lead directly to employment, rather than the all-or-nothing reim- 
bursement mechanism currently in use. 

However, vocational rehabilitation services, even those tied to 
employment, are not enough. The current benefit structure pun- 
ishes rather than rewards people with disabilities who attempt to 
leave entitlement programs. The system essentially eliminates eli- 
gibility for both cash and noncash benefits, such as health care and 
long-term services, before the individual can earn a living wage. 
This total loss of support, well known by people with disabilities as 
“the earnings cliff,'’ is the greatest work disincentive. 

A bridge that spans the chasm from dependence to self-reliance 
should be constructed. Congress should empower individuals with 
disabilities through these lour actions: No. 1, enable individuals 
with disabilities to buy into Medicare, Medicaid, or the Federal 
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Employee Health Benefit Plan on an income-based sliding scale, 
using deductibles and copayments to control the utilization; No. 2, 
extend the earned income tax credit to low-income workers with 
disabilities so that it helps to bridge the gap between SGA and an 
income level sufficient to cover the expenses of living with a severe 
disability; No. 3, establish a tax credit for assistive technolo^ and 
personal assistant services for any individual with a severe disabil- 
ity who is working; No. 4, create a safety net for individuals with 
disabilities that addresses the unique needs of these workers who, 
due to the nature of their disability or the effects of aging with a 
disability, are unable to continuously work full time. 

I am one of the one-tenth of 1 percent of SSDI beneficiaries to 
leave the program to go to work. In fact, I have done this twice, 
which has probably distorted the statistics. 

I participated in the beneficiary rehabilitation program prior to 
1981, when it was changed to an all-or-nothing outcome reimburse- 
ment system. I received a degree in business administration that 
enabled me to qualify for a position as a budget analyst. This posi- 
tion paid enough to cover my living expenses as well as my extraor- 
dinary expenses of living with a severe disability. In this way, I 
was empowered to make the rational economic choice of working. 

Since then, I have worked as the executive director of a center 
for independent living, a consultant in public policy, and in my cur- 
rent position with the American Rehabilitation Association. 

In 1984 I was forced to return to SSDI and Medicare due to the 
onset of a secondary disability. It took 8 months for my 
reapplication to be approved. Without the support of my family and 
the good fortune of their having excellent family health coverage, 
I might not have survived this period. 

In both instances, my return to work took many years, quality 
medical and vocational rehabilitation, and a good measure of luck 
to accomplish. Going to work should not be based on good fortune, 
but on good public policy that empowers individuals with disabil- 
ities to make the rational economic choice of working. 

Congress should take one additional step to improve the SSDI 
and SSI programs. SSA should be directed and provided with the 
resources to conduct continuing disability reviews required by law. 
Over the last decade, SSA has not requested and Congress has not 
provided sufficient resources for this important program. 

As a nation, we must allow individuals with disabilities who 
need to leave the work force to do so; but we must also empower 
those who can work to accept employment. Congress has an oppor- 
tunity to build an empowerment bridge from dependency to self- 
reliance for individuals on SSDI and SSI, and to enable them to 
cross this bridge. I strongly encourage you to take this opportunity. 

Thank you for this occasion to testify, and I would be happy to 
answer any questions you might have. 

[The prepared statement follows:] 
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STATEliENT OF TONY YOUNG, DIRECTOR 
RESIDENTIAL SERVICES AND COMMUNITY SUPPORTS 
AMERICAN REHABILITATION ASSOCIATION, WASHINGTON, D.C. 

Good morning, Mr. Chairman. I am Tony Young, Director of Residential Services and 
Community Supports at the American Rehabilitation Association. American Rehab is the largest 
national association representing providers of medical, vocational and residential rehabilitation 
services to americans with disabilities. American Rehab’s members serve more than 4 million 
individuals each year with rehabilitation services. Our members employ nearly 400,000 
professionals and paraprofessionals dedicated to assisting individuals with disabilities to 
maximize their independence and productivity. 

A 1994 Harris poll showed that two-thirds of working age people with disabilities are 
unemployed. Of this number, 79% want to work. Yet, only .01% of individuals receiving Social 
Security Disability Insurance (SSDI) leave tte program to return to work. In order to enable 
these individuals who have expressed a desire to woric to return to the workforce, public policy 
must address the reasons why it is so difficult for individuals to leave Social Security Disabili^ 
Insurance and Supplemental Security Income (SSI). American Rehab recommends constructing 
a transition to employment strategy to build bridges that beneficiaries may cross into the 
workforce dnd thereby gain tax-payer status. 

Constructing a transition to employment strategy requires building a bridge mving people off 
income support programs and delivering services that enable individuals with disabilities to cross 
that bridge. Building a bridge off income supports requires: 1) extending health coverage to 
working individuals with disabilities, 2) establishing wage supports to raise net income, 3) 
providing access to personal assistance services and assistive technology, and 4) maintaining a 
reliable disability safety net. Delivering services to enable individuals with disabilities to cross 
the bridge from dependency to self-sufficiency requires the overhaul of the current Beneficiary 
Rehabilitation Program. Please allow me to illustrate these points with a personal example. 

I became a C-4 quadriplegic in 1970 as a result of a body surfing accident. I was 18 years old, 
and just graduated from high school. My work skills and experience included mowing lawns, 
raking leaves, washing cars and dishes, and three summers as a life guard, swimming instructor 
and swim team coach. Not exactly what you would call high skill, high wage jobs, especially 
with a disability as severe as mine. After medical rehabilitation, I was evaluated by the Virginia 
Department of Rehabilitative Services in 1971, (ktermined to have no work potential, and sent 
home to live with my parents. 

In 1975, 1 was again connected by a [dlysical therapist working with me through a home health 
agency with the Virginia Department of Rehabilitative Services and evaluated for work potential. 
In the few years between 1971 and 1975, the expectations of the potential of severely disabled 
persons changed substantially, mainly due to the emergence of the Independent Living 
Movement, and I was determined to have work potential under these new expectations. I wanted 
to earn a college degree, and agreed to a program of study to become a computer programmer. 
After one year of study, during which I demonstrated a complete and utter lack of talent or 
aptitude for programming computers, I realized that I could be successful not by accomplishing 
tasks directly, but by managing human and other resources to accomplish tasks, and changed my 
major to Business Administration. I completed my degree program and went to work at the 
Department of Agriculture as a Budget Analyst. Since then I have worked as the Executive 
Director of a Center for Independent Living, a consultant in public policy for persons with 
disabilities, and in my current position with American Rehab. 

This has not been a smooth, uninterrupted path. In 1984 1 was forced to return to the SSDI and 
Medicare programs due to the onset of a secondary disability that required multiple surgeries and 
an extended recuperation time. It took over eight months and a letter to my Senator for my 
reapplication to be processed and approved. Without the support of my family and the good 
fortune of having an excellent family health coverage policy I might not have survived this 
period. 

I have had a successful career over the last 15 years, working in jobs that I enjoyed doing and that 
I felt were accomplishing something worthwhile. I have paid federal, state and local taxes, 
invested in my future through savings and retirement, and contributed significantly to the 
conspicuous consumption of consumer goods, especially assistive technology. As opportunities 
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arose and as technology, specially personal computers and wheelchairs, became more 
sophisticated, I was able to a^ume more responsibility, tlrerefore pairing more rewards for my 
labors. I enjoy not only a satisfying work life but also a full social life including activities with 
friends and time contributed as a volunteer to community activities. 

None of this would have been possible without a significant investment in my potential as a 
human being. I had tte opportonity to train for not Just any job, or the first job available, but for 
the right job for my abilities, skills, talents, and interests. I could have been trained to be a 
receptionist or other low skill, low pay position, but I would have not been able to earn enough 
money through wages to purchase the medical equipment and services, assistive technology and 
personal assistance that I require in order to work. Instead of paying taxes and purchasing 
consumer goods as I do now, I would still be on SSDI and SSI as well as Medicare and Medicaid. 
The investment made in ii» by vocational rehabilitation has b^n paid back many times over in 
the last 15 years. 

My experience with successful medical and vocational rehabilitation is not unique. There are 
other, more notable individuals who have benefited from these services, including Senate 
Majority Leader Bob Dole, Former Representative Barbara Jordan, Umpire Steve Palermo, 
Secretary of Veterans Affairs Jesse Brown, and Actor Ben Vereen. Aside from these famous 
individuals, many others have benefited from reh^ilitation services. Rehabilitation — by 
returning people to home, to school, to work — not only improves the quality of life for severely 
injured i^ople but saves money — for payers, consumeis and providers. Rehabilitation results in; 

• Overall savings in long-term disability costs to both private providers and public 
programs, ranging from $1 billion to $2 billion annually. 

• Cost savings from reduced hospital stays, estimated in the hundreds of millions of dollars. 
For traumatic brain injury patients alone, tlK length of hospitalization due to new 
rehabilitation treatments has been reduced between one-half and one-third. 

• Savings of $500 millon to $1 billion per year by returning 50,000 to 100,00 people a year 
to home care rather than alternative care, such as nursing homes. 

• The return to work of 350,000 each year, according to U.S. Department of Education 
figures and industry surveys. Even calcualated at an average wage, earnings on the order 
of $3.5 billion a year are attributed to these individuals, meaning some $700 million in 
additional federal, state and local tax revenue is received annually. 

Crossing the Bridge 

The vehicle for crossing the bridge is job training and vocational rehabilitation. There are several 
strategies for enhancing access to these servi<»s by individuals with disabilities. I will 
concentrate my remarks today on improving the Beneficiary Rehabilitation Program and 
providing incentives for small employers to hire individuals with disabilities. 

■ Social Ceciirity Agency (SSA) Alternate Providers Program. 

The SSA Alternate Provider Program is an effort to create a market for the delivery of 
vocational rehabUitation services from private sector providers that will expand the 
choices available to individuals with disabilities and improve the return of individuals on 
SSDI and recipients of SSI to gainful employment. This fledgling program must be 
modified with a new type of outcome-based reimbursement system for it to be productive. 

■ Tax Incentives for SmaU Employers. To assist small employers, which create the 
majority of new jobs in the American economy, there are several tax credits that are 
incentives for these employers to hire and accommodate individuals with disabilities. 


Alternate Providers 
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Revise the current Beneficiary Rehabilitation Program by allowing consumers to select 
their Vocational Rehabilitation providers from among private or public agencies. 

SSA has spent more than $30 million in demonstration programs involving over 100 primarily 
private rehabilitation providers during the last few years to investigate ways to increase 
placement of SSDI beneficiaries into jobs. Mandated by Congress in Section 505 of the Social 
Security Amendments of 1980, Congress directed SSA to conduct a series of demonstration 
projects designed to increase the number of beneficiaries who return to work and to produce 
savings to the Federal govemn^nt. SSA has collected large amounts of invaluable information 
concerning the problem of placements, but SSA has done nothing to implement any of the 
proven techniques that could be used to increase the placements of SSDI beneficiaries into jobs. 

We propose two initiatives: A) allow direct contracting by SSA to any public or private provider 
of rehabilitation services selected by the consumer, and, B) the establishment of an outcome- 
based risk/reward system for reimbursing rehabilitation service providers. 

A. Direct contracting with consumer selected rehabilitation providers. 

People with disabilities who are SSDI beneficiaries and consumers of vocational rehabilitation 
and placement services have no choice in the providers of their services. Consumers are 
assigned to a service provider by SSA, which by law must be a state vocational rehabilitation 
agency, usually by type of disability rather than type of services required. Consumers who 
determine that they are not receiving appropriate or quality services generally have no recourse 
other than to purchase services themselves from private vendors. Given the cost of private 
services and the state of most consumers’ finances, this is an option few can afford. 

Active participation in rehabilitation increases the chances of a successful outcome, in this 
instance, a successful return to work that ends reliance on cash assistance. Enabling consumers 
to choose their rehabilitation providers gives the individual a feeling of ownership in the process. 
This choice of service providers treats tte beneficiary as an adult, capable of making significant 
life choices, thereby enhancing the individual’s self-esteem and confidence. Choice eliminates 
the conflicting signals currently sent by the referral system, which tells beneficiaries they are 
capable enough to work, but they are not capable to select where to go for vocational services. 

In order to enable consumers to select their own providers, SSA must be able to refer to and 
contract with providers of rehabilitation services in addition to State Vocational Rehabilitation 
Agencies. By restricting referral and contracting only with state vocational rehabilitation 
agencies, SSA does not allow consumers to exercise informed choice in the selection of their 
vocational rehabilitation provider. Given the diversity of individuals with disabilities and their 
individual needs, and the other extensive responsibilities these agencies have, it would be much 
more productive to utilize the vast capacity of the private rehabilitation service providers 
available throughout the nation to assist SSI recipients and SSDI beneficiaries to return to work. 

B. Establishment of a Risk/Reward system. 

There is tremendous potential for reduction of dependency and cost savings that is not being 
realized because so few SSDI beneficiaries and SSI recipients receive effective vocational 
rehabilitation services. 

The present authority for delivery of rehabilitation services under the Social Security Act is 
inadequate for two reasons. First, all services are provided through referrals from state Disability 
Determination Service to the vocational rehabilitation (VR) agencies. Second, the state VR 
agency is reiiribursed for services only when the SSDI beneficiary receiving such services is 
placed in a job, earns more than the Substantial Gainful Activity (SGA) rate and does so for more 
than the trial work period. The state VR must use money from other sources and programs up 
front for the SSDI teneficiary with the hope of being reimbursed by SSA. Hence, there is little 
incentive for state agencies to expend VR funds to help SSDI beneficiaries. At best, the cost can . 
be recovered in successful cases. There is no payment for services when they do not result in 
SGA. Thus, the net effect is a loss for the state agency. The policy of reimbursing state agencies 
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only for successful cases Im been the law since 1981. Tlie policy of making all referrals through 
state VR agencies dates from the origin of tie Beneficiary Rehabilitation Program (BRP) in the 
1960s. 

We believe that the volume of rehabilitation services and return to work of SSDI beneficiaries 
can be expands! with ret savings in cost through a combination of direct referral of beneficiaries 
to rehabilitation providers and payment for services based on outcomes leading to employment 
and savings to the government, rather than the cost of services. 

Consider this. If a beneficiary is returned to work and goes off cash assistance there is a savings 
to the government. The value of the rehabilitation services should be determined by such 
savings. Apart from humanitarian considerations, if the cost of rehabilitation is less than the cost 
of maintaining benefits, then it makes sen^ to spend money for rehabilitation ^rvices. Various 
studies have addressed this cost/benefit relationship. We suggest that it is not necessary to 
theorize about it and, indml, that the relationship can be made explicit — with benefits for all 
concerned. 

This can be done in two ways. One is through a milestone reimbursement system, and the other 
is through a pure risk/ieward system. American Rehab recommends that Congress direct SS A to 
develop and implement bodi payment systems. 

A milestone reimbur^ntent system pays providers only upon achievement of milestones, or 
goals, in a written rehabilitation plan that is agreed to by Ae provider and the consumer. 
Although plans wcMild be individualized to the consumer’s skills, talents, interests, and needs, 
plans would contain at least four employntent related milestones. These milestones would 
include: 1) an initial as^ssment and plan developntent; 2) acquisition of job skills and related 
competencies; 3) job placement; and, 4) completion of 9 months at SGA and departure from cash 
assistance. Providers would receive a partial payment at die successful completion of each 
milestone. Additionally, a payment at completion of SGA of a percentage of savings to die 
govemnient may be made to the provider as an incentive to assist the individual to remain 
employed. 

A risk/reward system would operate by providing for direct referral of beneficiaries to 
rehabilitation providers and for payment to such providers based on savings to the trust fund, as 
such savings accrue, ftoviders would bear the risk for the effectiveness of services, but be 
compensated not on cost, but on savings to the trust fund. This can be achieved by providing for 
payments to be m^ for ^rvice when a teiteficiary goes off the rolls and continues so long as 
the beneficiary is employed and docs not return to the income support rolls. Payment should be 
based on a percentage of the cash assistance that would otherwise be paid to the individual. A 
reimbursement system that rewards outcontes during die rehabilitation process, at job attainment, 
and throughout the employee’s tenure in the workforce and off the disability roles, would benefit 
all parties. 

Obviously, the higher the percentage and the longer the duration of payment the greater the 
incentive for providers to accept the risk of providing services under such a contingency 
arrangement Providers would have to nrnke very explicit judgements about the potential for 
rehabilitation and tite costs of services. Furthermore, there would be an incentive to provide 
continuing assistance to beneficiaries since payment to tte provider would continue only so long 
as the beneficiary stayed off the income support rolls. This approach is a win-win-win situation 
— for the beneficiary, the rehabilitation provider, and certainly the American taxpayer. 

Tax Incentives for Small Employers 

It is necessary to provide incentives for employers, especially small business owners, to hire 
people with disabilities. Small businesses have created 100% of new jobs from 1987 to 1992, 
and were 99.7% of all employers in 1990. We are particularly concerned that small businesses 
nmi tax incentives, specially if health care cover^e is expwded ^d the minimum wage is 
increased. For Rmah businesses, with 25 or fewer employees, a Targeted Jobs Tax Credit should 
be establislM^. The TJTC would offer employers a credit against their tax liability if they hire 
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people with disabilities. The credit could be equal to 40% of the first year wages up to $6,000 
per employee for a maximum credit of $2,444 per employee for the first year of employment. 
Individuals must be employed by the employer at least 90 days (14 days for summer youth), or 
have completed at least 120 houre (20 hours for summer youth). Employers' deductions for 
wages must be reduced by the amount of the credit. Individuals with disabilities could receive a 
voucher from their state VR agency. TIk voucher could be presented to the employer who 
completes a small portion and then receives a certificate which validates the tax credit and which 
the employer uses when filing federal tax forms (NOTE: This is the model used by the TJTC 
Program which was recently not reauthorized; Section 51 of the Internal Revenue Code [IRC]). 

Another tax incentive for small employers could be to waive the employer portion of the FICA 
tax for newly hired employees with disabilities for one or two years. This would have the effect 
of lowering the cost of hiring employees with disabilities for small businesses. 

The SSA and VR agencies should also more aggressively publicize the Architectural and 
Transportation Barrier Removal Deduction, Section 190 of the IRC, and the Disabled Access 
Credit (DAC), Section 44 of the IRC. DAC is available to an eligible small business and is equal 
to 50% of the eligible access expenditures which do exceed $250.00, but do not exceed $10,250, 
for a maximum credit of $5,000 per year. DAC is included as part of the General Business 
Credit and is subject to the rules of current law which limit the amount of General Business 
Credit that can be used in any taxable year. An eligible small business is defined as gross 
receipts not exceeding more than $1.0 million, for the preceding tax year, or one which employed 
not more than 30 full time employees during the preceding year. Expenditures permitted are for: 
removing architectural barriers, providing qualified interpreters, modifying equipment, etc. 

Although, employers are using the DAC, the IRS has not yet developed regulations for it. DAC 
went into effect November 5, 1990. The IRS does have a publication and forms for the DAC. 
However, it would be easier for employers if there were regulations for this Credit. The IRS 
should promulgate regulations as soon as possible to encourage the use of the DAC. 

Under the Architectural and Transportation Barrier Removal Deduction, businesses may chose 
to deduct up to $15,000 for making a facility or public transportation vehicle, owned or 
leased for use in the business, more accessible to and useable by people with disabilities. There 
are regulations issued for this Section. 

The Service Members Occupational Conversion and Training Act (SMOCTA) of 1992, which 
provides an employer a reimbursement of up to $10,000 for the trainee's wages, if he/she hires 
and needs to train an ex-serviceperson, or up to $12,(X)0 if the trainee is a veteran with a VA 
service-connected disability rating of 30 percent or more. Employers may receive up to $500 
toward tools and other work-related materials necessary for training, as well; SSA and VR 
agencies need to publicize SMOCTA to small businesses also as an incentive for hiring people 
with disabilities. 

Building the Bridge 

Enabling individuals who have been reluctant to re-enter the workforce due to the economic 
disincentives inherent in the current system requires establishing mechanisms to maximize net 
income to a level that enables them to survive. The current structure punishes rather than 
rewards people with disabilities who attempt to leave entitlement programs to work. The system 
essentially eliminates eligibility for both cash and non-cash benefits (health care) before the 
individual can earn a living wage. This total loss of support, well-known by people with 
disabilities, is called "the earnings cliff and is viewed as the greatest work disincentive. 

This structure forces people to choose between taking employment that typically does not even 
cover basic necessities (food, clothing, shelter) and does not provide health coverage (much less 
extraordinary disability-related expenses) versus remaining on the entitlement programs supports. 
Through this entitlement they receive barely sustainable cash assistance and vitally needed 
medical coverage. Given the absolute need for health care, many people with disabilities make 
the rational choice to continue to receive cash assistance and other supports. This coupling of 
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income support and health care policy frequently traps people with disabilities in an endless cycle 
of poverty. 

There are several ftindameiital elements that must be constructed to achieve the transition from 
dependency to self-sufficiency. These fundamental elements consist of ; extending health 
coverage to working individuals with disabilities, establishing wage supports, providing access to 
personal assistance services and assistive technology, and maintaining a reliable disability safety 
net. 

Health Coverage 

In the private sector, health coverage is linked to employment. In the public sector, health 
coverage is linked to income supports. Linking eligibility for in-kind services such as health 
insurance to the lack of employment is unnecessary and counterproductive. The lack of health 
coverage serves to create a substantial barrier to taxpayer status for individuals who have 
difficulty finding affordable health insurance. Nunwrous studies have documented the fear of 
beneficiaries and recipients in leaving SSDI or SSI because they cannot afford or caimot find 
health insurance. Allowing disabled workers to “buy-into” health coverage by paying tte 
required pre miums and deductibles will ultimately save money by removing the risk of loss of 
their health insurance and giving them an incentive to reduce their reliance on cash assistance 
and enable them to become tax payers instead of tax users. In lieu of reforms to the health 
insurance market that eliminate {»eexisting conditions, guarantee portability, and reduce the cost 
of coverage for individuals with disabilities, opening Medicaid, Medicare, or the Federal 
Employee Health Benefit Plan for disabled workers would eliminate a major disincentive to 
employment. 

Individuals with disabilities should be allowed to buy into Medicare, Medicaid, or the Federal 
Employee Health Benefit Plan (FEHBP) on an income-based sliding scale. The scale should 
adjust for the extraordinary expenses related to duability for the individual with a disability or 
for the household in which the individual with a disability resides. Deductibles and co-payments 
may be used to reduce costs and control utilization. 

Wage Supports and work incentives 

Individuals with disabilities incur substantial expenses in the conduct of their everyday lives as 
they try to learn, work, recreate, and live in the community. The cost of personal assistance to 
enable individuals with severe disabilities to work can be a barrier to employment, as individuals 
with disabilities often do not earn enough in wages to afford to pay for personal assistance in 
addition to a rent or mortgage, utilities, food, and related life expenses. Other examples of 
extraordinary expenses include the cost of accessibility modifications such as a wheelchair lift 
for a van or hand controls for a car; a wheelchair ramp, or alternative signaling device for an 
accessible home; or medications and medical supplies. There are major expenses for assistive 
technology, including wheelchairs, hearing aids, animal conq)anions, computers, augmentative 
communications devices and the training and maintenance costs of the equipment. Not the least 
of these extraordinary expenses is for health specialists above and beyond the typical health 
expenses incurred by the average person. All of these expenses conspire to trap individuals with 
disabilities in a cycle of poverty and total government dependency from which most cannot 
escape without tax assistance to level the economic playing field. 

In order to promote the goal of employment and increased self sufficiency for individuals with 
disabilities, there must be financial incentives for beneficiaries and recipients to take the risk of 
leaving the disability roles for payrolls. Wage supports can be used to maximize the net pay of a 
worker through tax incentives and deductions. This could be accomplished by extending the 
current Earned Income Tax Credits for low-income workers to individuals with disabilities, and 
by creating a Personal Assistance Services Tax Credit for working individuals with disabilities 
who have significant needs for personal and technological assistance in order to work. 

The Earned Income Tax Credit should be extended so that it helps bridge the gap between the 
Substantial Gainful Activity level and a minimum income level for low-income workers with 
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disabilities. The present Substantial Gainful Activity level for non-blind beneficiaries is $500 
per month, or $6,000 per year — less than the federd poverty level. It is impossible for an 
individual with a severe disability to live on this level of income, especially given thok 
extraordinary expenses of living with a disability. 

Personal Assistance Services and Assistive Technology 

We recommend changes to address the cost of long-term services for working persons with the 
most significant disabilities. To do this, we propose a tax credit of one-half of all personal 
assistance services up to $15,000 for any individual with a disability who is working. Expenses 
for personal assistance services beyond $15,000 per year should be deducible as a medicd 
expense. 

Personal assistance is defined as one or more persons or devices assisting a person with a 
disability with tasks which that individual would typically do if they did not have a disability. 
This includes assistance with such tasks as dressing, bathing, getting in and out of bed or one’s 
wheelchair, toileting (including bowel, bladder and catheter assistance), eating (including 
feeding), cooking, cleaning house, and on-the-job support. It also includes assistance with 
cognitive tasks like handling money and planning one's day or fostering communication access 
through interpreting and reading services. 

With the benefits of assistive technology and new service delivery approaches, children and 
adults with disabilities are more independent, productive and integrated than ever before. The 
assumption that an incapacity to woik could be predicted from the severity of an impairment has 
been widely discredited. Advances in medical and biomedical technology, adaptive equipment, 
training techniques, and behavioral management are making it possible for persons with the most 
severe impairments to engage in productive employment Accordingly, federal disability 
programs should help finance the support services that are necessary to help individuals with 
severe functional limitations get back to and stay at woric by removing all physical, 
communication, transportation and attitudinal barriers and providing the necessary supports to 
focus on achievements. 

The proposed tax credits and changes in medical care deductions for Personal Assistance will 
help to offset the extraordinary expenses of living with a disability and assist people with severe 
disabilities to enter the woricforce by giving them a measure of economic equity with those wage 
earners and tax payers who do not need to pay these extraordinary costs. Encouraging people 
with disabilities to become tax-payers rather than tax-takers would reduce the out-flows of the 
SSDI Trust Fund and increase the revenues to both the General Fund and the SSDI Trust Fund. 

Maintaining a disability "Safety Net" 

Individuals with disabilities need a safety net similar to that provided to individuals without 
disabilities through the unemployment insurance system. This safety net would address the 
unique needs of workers with disabilities who, due to the nature of dieir disability or the effects 
of aging with a disability, are unable to work continuously. Further, individuals with disabilities 
occasionally experience acute episodes or tl^ onset of secondary disabilities that require them to 
leave the workforce for the period of time necessary to alleviate these conditions. The 
development of an "easy-on, easy-ofT method of re-entry to benefits is imperative to the success 
of individuals attempting to cross the bridge. 

Social Security should change its thinking to a more individualized functional assessment 
determination Of disability which recognizes the ability of some eligible individuals to return to 
the workforce. For many of those who have contributed to the Social Security system, disability 
payments from the time of injury until the age of 65 is not the desired goal, A "safety net" which 
helps the individual to transition from pre-disability employment to a new career which utilizes 
the capabilities extant in the individual as well as technology would better serve die United 
States. SSA must recognize that medical and technological advances have extended the post- 
injury lifespan and expanded work opportunities for people with disabilities. 
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Cash assistance and medical benefits should be continued for individuals with disabilities, who, 
due to the nature of their disabilities, can work only intermittently. Modifying the standards of 
eligibility to take into account the nature or relapsing/remitting diseases such as multiple 
sclerosis (and other relapsing/remitting conditions such as some forms of mental illness) would 
enhance the ability of individuals with disabilities which can be intermittent in nature to take the 
risk of entering the workforce. All individuals should be encouraged to attempt to return to 
work, regardless of disability, without the fear of losing financial and medical support if the 
attempt is unsuccessful due to a recurrence or worsening of their condition. 


Conclusion 

Unemployment among working age persons with disabilities is due to a combination of factors, 
including lack of health coverage; lack of long term supports for severely disabled persons; a 
continuing misconception that people with disabilities cannot work; inadequate opportunities for 
medical and vocational rehabilitation; the failure of our educational system to adequately prepare 
young persons with disabilities for a lifetime of work; lack of easily accessible, reliable, and 
affordable public transportation; lack of affordable, accessible housing; and the difficulties in 
transitioning from dependence on disability related cash assistance and in-kind support programs 
to financial independence and self-reliance. Americans with disabilities expect to participate 
fully in society with all the opportunities, privileges and responsibilities of other citizens. 

Congress can facilitate this full participation through constructing a transition to employment 
strategy that builds a bridge off of income support programs and delivers services that enable 
individuals with disabilities to cross that bridge. Building a bridge off income supports requires 
extending health coverage to working individuals with disabilities, establishing wage supports to 
raise net income, providing access to personal assistance services and assistive technology, and 
maintaining a reliable disability safety net. Delivering services to enable individuals with 
disabilities to cross the bridge from dependency to self-sufficiency requires the overhaul of the 
current Beneficiary Rehabilitation Program. 



316 


Chairman Bunning. Thank you, Mr. Young. 

Kenneth Shaw, please. 

STATEMENT OF KENNETH J. SHAW, DIRECTOR, PROGRAM 

DEVELOPMENT AND RESEARCH, GOODWILL INDUSTRIES 

INTERNATIONAL, INC,, BETHESDA, MD. 

Mr. Shaw. Thank you, Mr. Chairman. 

I am Kenneth Shaw, and I am the director of Program Develop- 
ment and Research for the corporate office of Goodwill Industries, 
which is the largest provider of vocational rehabilitation and em- 
ployment services to people with disabilities in the world. 

I am pleased to be here to offer some suggestions on three spe- 
cific areas of concern. The first is related to the disability deter- 
mirration process itself. 

The present system, as you have already heard, requires people 
to prove incapacity. It also indicates or causes to be perceived by 
the beneficiary that there is regular income maintenance and medi- 
cal benefits to be provided. It also instills in the person the belief 
that work is not a viable option. 

We believe that this system should be replaced by a two-tiered 
system in the disability determination process. At tier one, we 
would make the determination that individuals with permanent 
disabilities, with no expectation of improvement, such as progres- 
sive disabilities or terminal illnesses, be put on a permanent dis- 
ability tier. 

Tier two would be all other applicants. Most of us in vocational 
rehabilitation believe that people with disabilities can work if given 
appropriate services and supports. Three possible outcomes could 
be achieved on tier two. The first is that individuals would go to 
work as a result of the services they receive; they would achieve 
SGA, substantial gainful activity, and they would terminate cash 
benefits. The second possible outcome is that the individual is de- 
termined to be eligible for tier one and would be referred back for 
permanent benefits. The third outcome is termination of cash bene- 
fits when the individual chooses not to accept or seek employment, 
with the provision that the individual has the right to appeal any 
decision. 

Our second concern relates to service provider reimbursement. 
The present system asks all providers to assume all of the risk, 
with little opportunity for benefits, since the reimbursement is pro- 
vided only for those who are successful. The person is served, he 
or she achieves SGA, which is 9 months later, and from time of 
service to SGA could be greater than 1 year, with only payment for 
those who achieve SGA. 

We suggest a system that shares risk and shares benefits. For 
illustrative purposes, we will assume that an average cost for reha- 
bilitation would be $2,000 per individual. We suggest that the re- 
imbursement be made at various stages. We would take the $2,000, 
and we would start with the person going through an intake and 
an assessment process where the provider would be reimbursed for 
10 percent of what the expected average cost would be, or $200. 
After vocational rehabilitation or skills training, the provider would 
be reimbursed at $400, which is an additional 20 percent of the 
total amount. At placement, the provider would be provided an ad- 
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ditional $600, or 60 percent of the total money available, and the 
final 40 percent, or $800, is provided at SGA. 

Since the purpose of the program is to keep people employed, we 
would also suggest a bonus system to give the provider incentive 
to do followup and follow along and intervention services, so that 
after an individual has achievea SGA for 12 or 18 months, an addi- 
tional $1,000 or some bonus system be provided to the provider. 

We are also proposing an innovative method to fund this system. 
For each successful rehabilitation, a portion of that person’s FICA 
contribution would be reserved in a new vocational rehabilitation 
trust fund to pay for services to future recipients. Over time, the 
system will become self-funding. 

Our third and final area of concern is related to the medical cov- 
erage, which has already been addressed. Medical coverage is ex- 
tremely important to people with disabilities, and the fear oHosing 
or not accessing medical coverage may be the single biggest impedi- 
ment to working. Our recommendation offers the opportunity to in- 
dividuals to purchase the Medicaid/Medicare coverage. Premiums 
could be calculated based on earnings. This is only in the absence 
of employer-provided medical insurance. 

I thank you for the opportunity to make these observations. 

[The prepared statement and attachment follow:] 



318 


STATEMENT OF 

KENNETH! SHAW 
DIRECrOR 

PROGRAM DEVELOPMENT AND RESEARCH 
GOODWnX INDUSTRIES INTERNATIONAL, INC 

BEFORE THE 

SUBCX)MMnTEE ON SOCIAL SECURITY 
COMMITTEE ON WAYS AND MEANS 
U.S. HOUSE OF REPRESENTATIVES 

AUGUSTS, 1995 


Mr. Chairman and Members of the Subajimnittee: 

On behalf of the Goodwill Industries network, I am pleased to offer our views on the 
Social Security system’s failure to provide effective vocational rehabilitation services to 
individuals with disabilities, and our recommendations on how to remove these 
disincentives. We commend the Subcommittee for conducting this hearing into a 
critically important issue and look forward to working with you in the development of a 
legislative proposal to correct the system’s problems. 

Goodwill Industries International, Inc. (GH) is the corporate office of a network of 184 
autonomous, tax-exempt, adult employment training centers operating throughout North 
America, with associate members in 37 other nations. In 1994, these 184 North 
American organizations provided a variety of vocational rehabilitation, training and 
employment services to more than 125,800 individuals with disabilities or other 
vocationally disadvantaging conditions. Of the 34,000 individuals referred to Goodwill 
Industries for job-placement assistance, 23,307 people were placed into competitive 
employment as a direct result of Goochvill’s efforts, thereby creating significant economic 
and social benefits as formerly unemployed people became American taxpayers. 

Goodwill Industries also is unique in the nation’s nonprofit human service system. In 
1994, only 18.5 percent of Goodwill’s revenues of $951 million came from federal, state 
or local government sources (either grants or fee-for-service agreements). The 
remaining operating funds came from the sale of household goods donated by a generous 
public and industrial contracts utilized in job training programs. 

Significantly, of the more than 104,600 people referred by public and private agencies to 
Goodwill Industries for services last year, only 667 (0.64 percent) were referred by the 
Social Security Administration, with a considerable portion of those referrals only for 
purposes of disability determination - not for services leading to employment. 


We have identified five structural problems that are largely responsible for the 
insignificant number of Social Security Disability Insurance (SSDI) beneficiaries and 
Supplemental Security Income (SSI) recipients who are successfully rehabilitated and 
returned to the nation’s work force annually. Those problems and Goodwill Industries’ 
recommendations for addressing the problems follow. 

Disability Detenmnation 

In order for individuals with disabilities to qualify for Social Security assistance, they 
must go through a rigorous process to prove that they do not have the ability to engage 
in "substantial gainful activi^ (SGA). In effect, the "system" requires them to 
demonstrate that, because of their disabilities, employment is not a reasonable 
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expectation. Immediately following a determination of disability, the system then 
attempts to encourage these individuals to enter or re-enter the work force through 
referral to vocational rehabilitation services. Through the eligibility determination 
process, people are conditioned to accept the fact that employment is not a viable 
outcome because they have just proven that work at or above SGA is not possible. 

We believe that this "all or nothing” eligibility process should be replaced with a two- 
tiered intake and disability determination process. 'Tier 1" would be comprised of 
individuals with a permanent disability with no expectation of improvement for whom 
employment is unlikely (e.g., a person with a terminal illness). "Tier 2” would include 
individuals with disabilities for whom employment may be a reasonable expectation. 
Within this category, three outcomes could result, where the individual: 

• receives vocational rehabilitation/skills training services and becomes 
employed. Cash benefits terminate when earnings exceed SGA; 

• transfers to the 'Tier 1" permanent disability category because of the 
nature of the disability (e.g., a progressive illness); or 

• receives vocational rehabilitation/skills training services and chooses not to 
seek or accept employment. Benefits terminate, with the individual 
permitted to appeal that determination. 

Conditionin g Dependency 

Under the Supplemental Security Income program, dependency is often fostered at an 
early age when a child is determined to have an impairment of comparable severity to 
that which would preclude an adult from engaging in substantial gainful activity. 

Children are therefore conditioned to expect life-long support because employment is 
never considered to be a viable option. 

While recognizing that a family of a child with disabilities will at times incur 
extraordinary expenses as a direct result of those disabilities, we believe that monthly 
cash SSI benefits should not be provided to children. As an alternative to the current 
system, Social Security should pay only for those extraordinary expenses directly related 
to the child’s disabilities. These would include payment for ongoing therapeutic services, 
adaptive equipment, in-home treatments and prescription medication. The Social 
Security Administration (SSA) should also require that a recipient of service 
reimbursements has in place a practical, individualized plan of education and skills 
training that will result in employment at or above SGA following the completion of 
education/training. To construct a realistic plan, the active involvement of the child, the 
child’s family, appropriate school system representatives and SSA is necessary. A young 
adult exiting the education/training system who is unable to achieve SGA would be 
placed into the 'Tier 1" category of permanent disability discussed above. 

Service Provider Reimbursement 

It came as no surprise to Goodwill Industries that in 1981 when Congress amended the 
process of payment to providers for vocational rehabilitation services for SSDI 
beneficiaries and SSI recipients that few individuals would actually receive services. 
Neither public nor private vocational rehabilitation agencies have sufficient economic 
resources to finance the provision of services, receiving reimbursement only after an 
individual is employed at or above SGA for nine consecutive months. The delay in 
reimbursement occurs regardless of the quality of vocational rehabilitation/job-training 
services provided. In effect, vocational rehabilitation agencies are asked to assume all of 
the cost and all of the risk. 
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Goodwill Industries believes that a revised reimbursement system should incorporate 
incentives for service providers that assists in ensuring long-term employment at or above 
SGA. This system would provide payment for services (based on local market 
conditions) as an individual moves though the vocational rehabilitation process, with 
additional financial incentives to service providers for positive outcomes. Using an 
illustrative example of an average $2,000 cost for rehabilitation, we propose the following 
service provider reimbursement schedule: 

SSDdse SSA Payment to Service Provider 

Intake & vocational assessment $200 

vocational rehabilitation/skills training 400 

Placement in employment 600 

Achieving SGA 800 

Total $2,000 


As an incentive to the vocational rehabilitation agency to provide ’’follow along” services 
to facilitate long-term employment, SSA should pay an additional "bonus" to the service 
provider of perhaps $1,000 if the individual has successfully maintained SGA for 12 or 18 
months after initially reaching that goal. 

Goodwill Industries also proposes to fund this incentive payment system in an innovative 
manner. For each individual successfully rehabilitated, a portion of that person’s FICA 
contribution would be reserved in a new vocational rehabilitation trust fund to finance 
future payments for services to others. Essentially, those who benefit from Social 
Security’s vocational rehabilitation program through achieving and main t ainin g 
employment will fund services for other beneficiaries/recipients. Over time, this system 
becomes self-financing with no appropriated funds required. 

Reforming the SSA Bureaucracy 

The House of Representatives will soon consider the Consolidated and Reformed 
Education, Employment, and Rehabilitation Systems (CAREERS) Act (H.R. 1617), 
legislation to substantially reform federal job-training efforts. A key feature of the 
measure is the establishment of "one-stop" service delivery system at the local level for 
individuals in need of vocational rehabilitation, job training and labor market 
information. Currently, the Social Security Administration is largely consumed with 
determining eligibility and writing checks, with no incentives to reduce disability rolls. 
With the implementation of these one-stop centers, we believe a Social Security 
representative should be present in every center to assist SSDI beneficiaries and SSI 
recipients to access appropriate services fi‘om certified providers. All 'Tier 2" 
beneficiaries/recipients (disabled, but employment outcome achievable) should be 
immediately referred to the local one-stop center following determination of disability. 

Medicare /Medicaid Incentive 

Although in certain situations SSI recipients may be eligible to continue Medicaid 
coverage when earnings exceed SGA, no similar incentive is available to SSDI 
beneficiaries. This lack of access to medical insurance may be the primary impediment 
to someone attempting to enter or re-enter the labor force. The solution to this 
disincentive is, we assert, a simple one. Individuals should be offered an opportunity to 
purchase Medicare/Medicaid coverage. Premiums should be calculated on a sliding 
scale based on earned income, with the option to purchase avaUable until employer- 
provided medical insurance is obtainable. 

Again, Mr. Chairman, Goodwill Industries International appreciates this opportunity to 
discuss our recommendations on reforming the Social Security vocational rehabilitation 
program. We believe these proposals, if enacted, wiU result in substantial benefits for 
individuals with disabilities, while providing significant direct and indirect economic 
benefits to the nation. We look forward to working with you, the members of the 
Subcommittee and your staffs on this important issue. 
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Chairman Bunning. Thank you very much, Mr. Shaw. 

Mr. Watters. 

STATEMENT OF GEORGE M. WATTERS, CHAmMAN, BOARD OF 

OCCUPATIONAL MANAGEMENT SYSTEMS, INC., SPOKANE, 

WASH. 

Mr. Watters. Thank you, Chairman Bunning and members of 
the subcommittee. 

The return-to-work problem of Social Security is well docu- 
mented. My testimony concentrates on solution strategies. Details 
of legislative and policy proposals are contained in the written tes- 
timony which was submitted. Today I want to highlight some rec- 
ommendations discussed in this document. 

Parenthetically, Social Security redesign specifically excludes re- 
habilitation from its scope. 

My purpose is to provide a basis for continued discussion and di- 
alog toward necessary le^slative reform. 

Recommendations: It is necessary to reaffirm our fundamental 
contract with taxpayers and people with disabilities, to provide dis- 
ability benefits only to those who cannot work because of disability, 
and to ensure that those with potential to return to work have the 
opportunity and incentive to do so. 

Time-limited disability benefit awards linked with return-to-work 
assistance is a strategy which could help get Social Security dis- 
ability beneficiaries back to work. 

Periodic vocational assessments should be conducted for those re- 
ceiving benefits who have the potential for return to work. 

An equal playingfield for competition among service providers 
will stimulate the most efficient and cost-effective strategy for re- 
turn-to-work assistance. 

Those providing help with return to work should be compensated 
based upon outcome milestones rather than service process. 

Client choice and advocacy-based outcome evaluation are essen- 
tial to monitoring the quality and success of return-to-work efforts 
at the least cost. 

Those returning to work after disability benefits need continuity 
of medical insurance at little or no additional cost burden to em- 
ployers. 

Employers need help with funding of accommodations necessary 
to employ many people leaving the disability rolls. 

These recommendations come from extensive dialog with retum- 
to-work service providers, people with disability and advocacy orga- 
nizations, and from my personal experience as a provider of return- 
to-work services and one who has received rehabilitation assist- 
ance. 

These recommendations do not have universal appeal or support 
from stakeholder CToups. They do represent a best effort to propose 
a reasonable and balanced agenda for reform. 
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Decisive ^tion is required for all stakeholders because the dis- 
ability benefit system is one and out of control, providing nei- 
ther incentive nor opportunity for return to work. But the devil is 
in the details, and so is the solution, and a balanced perspective 
IS essential for success. 

Thank you. 

[The prepared statement follows:] 
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Testimony of Geoi^e M. Watters 
to 

The Subcommittee on Social Security 
House Ways and Means Committee 
Public Hearing of August 3, 1995 


Introduction 

Thank you Chairman Bunning, the Subcommittee, and Subcommittee staff for the 
opportunity to present views regarding the need for Return To Work (RTW) of Social 
Security EHsability applicants and b^i^ciaries. Also, tlmnks to the mai^ RTW ser^ce 
providers and hundreds of people with disability who have contributed to the policy 
perspectives of the RTW Group ^ch I represent. 

The RTW Group is an informal coalition of people with disability and service providers 
who assist in helping people get jobs. This "ad hoc" committee is devoted to the sole 
purpose of enhancing the work potential and/or Return To Work of SSDI and SSI 
applicants and boi^ciari^. Tbs gnnip was fmmd^ in 1993 by myself and Ed Rob^s, 
an internationally known activist and ii^d for the iiulepaidence and Imman rights of 
people with disability. Ed was a founder of the "Independent Living Movement" in the 
U.S., a founder of the World Institute on Disability, and a former California State VR 
Director. He also lived much of his life in an iron hu^ and used a power wheel chair and 
other advanc^cTtechnolc^ strat^es to support his p^^onal and economic freedom. Ed 
Roberts died in March 1995. The group was "temporarily disabled" by his devastating and 
unexpected loss. And, it is now left to those of us who undmtood his goals and spirit to 
mobilize tte powo* to telp insire ^semial balance for RTW initiative. This testinmny 
att^pts to onbody many of the independoit livii^ and human rights perspective which 
Ed lived for. He we a &m believer in, and staunch advocate for, the employability of 
people with profound physical and mental disabilitie. He also knew the safety and 
seurity needs of those severe diebUity becau^ lived them. Ifis influeiKXi g^ded 

the mission of our RTW Group. His influoice guide my perspective as a surviving group 
founder. And, I therefore dedicate my testimony in his honor and memory. 

Tl% fbuiMhi^ ^rat^ of tl» RTW Grcxip we to ^iiinilate ^Ssetive employn^it related 
public dd>ate ai^ r^ihant poUcy by brii^i^ the RTW inteests of people with disability 
together with the interests of employers and those who provide services to assist in 
employment. After extensive policy discussion and det^e, the group met with Social 
Security soiior staff in January 1995 to make preliminary recommendations for 
employment / re-<miployment rdbted goals and strategies. 

On April 1, 1995, Ed and I had planned to "roll out" RTW Group initiatives to consun^ 
at a (x>nferaic% of peopte with (tisal^fity ^nsored by tl^ California CoaMon of Citiz^ 
with Disabilities. Ifrs death prevented his attendance in all but spirit. It will take many of 
us to infiise RTW with the wisdom, courage, and spirit typified by Ed. We now need the 
attrition, decUcation, in{xit and as^staiK^ of a broad cx^ilidon of dtizois with disabilitie 
in conadeation of RTW Group iiutiatives. If we do this, Ed*s influence will contiinie to 
live. If we do so, millions of people with disability will take thdr rightfiil role e working, 
independent and self-supporting citizens. That is our "bottom line". 

Because the RTW Group has been a "loose coalition" the testimony which I present, as 
the current titular chair man of the group, nnist be disclainied e "personal / professional 
opinion". However, I have done nty be^ to distill policy pa*S 9 )ectives from a revkw of 
re^arch ami from extoi^e involvamot of RTW service pro^draa ami consun^ input. 
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Needs of TaMMYcrs 

Escalating disability costs, a dfamatk increase in the nimber of pec^ 

l^efits, in sta iK cs ofaf^jjaicnt diose, and deba te over what types of disabilities should 

wairant disalnlity benefit el^ibffity have stiffed taxpayers to question titeir disability 
rehued tax contnlwtioiis and to 6ar that dte "disabffity siqjp^ 
available to them in die event ofrealpefsoiial need. I am ccmfideat that you as 
Con^es^onal Represenlalives are acutd^ aware c€ die growii^ unrest. From a taxpayer 
p^pective, wity continue to contribute to a rfisabifity benefit ^stem \Kdiich is ftgfialating in 
costs to the level that it jeopanfizes not only its own continuance but also the financial 
stability of retiranent and survivor funds (reipmii^ such stiat^es as re-allocation of tax 
rat^). Many taxpayers relate anecdotal stories about pecqrfe who d^ know persn n^ tly 
who are recdving benefits but ndioGmi work. Th^ do not trust that disability dedaons 
are made on the basis of who can and can not work. And, tfa^ believe that once benefits 
are awarded there is no strata to get people back to work. The fax|Miyers' bottom 
line is that they do not wantto c«wtlBiiesn|iportii^ those who can 
support themselves. But, diQr do want omraiice based upon thdir 
history of contribotHm in the event dmt th^r become unable to work. 

A General Recommeiintinn Rewnwii ng Taxpayer Concerns 
Congress, especially in those oommittees responsMe fix' Soda! Security related 
legislation, needs to reassert and dearbr articulate its fimdamental contract with the 

taxpayer r^ardmg disabd^ benefits. Thecuncnt "dbability benefit deliveiy syston" is 
broken - replete with inertia and complex processes to consider only one aspect of an 
agreemoit with the taxpayer - Is the appliM "totally disabled” according to a complex 
set of regulations and procedures devdoped over thirty years of conq>n»nise and 
litigation. However, the taxpi^ needs a more fundam e ntal contract, one in which; 

• Benefits wfll be pnid on a timely basis mtiy to those unable to work 
because of disability; 

• The potential of appficants and bcn^fidarics to become sdf- 
sufficient will be accessed, strengthened and encouraged; 

• Benefits will cease when people can work and jobs are avaUable; 
and 

• Disability benefit nisnrance is stable, reliable and balanced in the 
long term. 

The complex array of initiatives fiKxng the Social Security Subcommittee and Senate 
Finance Committee must be distilled and balanced to ftcilitate such sinq>le fimdamental 
principles. The taxpayer has not consented to a complex and process-bound benefit system 
that ignores or convohites these conoept S L However, as legislators you must sort through 
truly complex problems, disinoentives and initiatives. Political courage and attention to 
detail on a bi-partisan basb wfll be n ecessa iy to digtill tn the fiindimw»nt «l<f a f^ntract 

with taxpayers while consideriitg nuances which affect basic life support fi^r people in 
greatneed. "The devil is in the detais”, but so is the solution. 

Nctds of People with Disabaitv 

Last week in DC there was a fifth a nn iv ef smy celebratioiioftheAmericiing with 
Disabilities Act (ADA) > a statute which "Bwrated* those with disability fi^r equal 
employment oppcHtunity (Title 1). But, tins fibenttioo is interpreted by many employers as 
thdr enslaveotent - an adcBtional set of procedurti manAitga costs of doing business. 
And, since the passage of AD A there htt been no net gain of enq>loyment for people with 
disability. Many eniployerscarefiiiyoomBder the perceived liabilities before hiring a 
person with disability - ie. the cost of accommodation and difiScuity with performance 
appraisal and termination. The (Senana fix' people with disability: 

• Do they fight fix support benefits to co m pe nsate fix lost employment opportunity 

• Do they assert their rights, (fispl^ assets and fidBs, and take their rightful place in the 

economy, or 

• Do they "hedge their bets* and simuhmieously try fix both benefit protection and equal 
employmern opportunity. 
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There are those with disalrility can not woiic, even with rehabilitation and/or 

opportunity. Do we have an c^gation to protect support for th^? Or, put more 
bhmtly, do those with potential to work have a right to take essential life support from 
those vdio can not work? I think not! Those with severe disability ^wdio can work or 
"rdhabifitate” ^louldnt "have their cake and eat it too**. 

Those liidio want independence, sdf-suffidency and an equal economic status must risk 
benefit seoirity. Pubhc benefits and poverty go hand in hand. Public benefit dependeice 
aiKl ^ual of^rtunity co-exist with trenendmis friction and conflict. 

However, I am not suggesting that we ignore the reality of employment opportunity and 
availability of woric; and that people move blindly from beiefit rolls, as automatons, off 
the cliff from base life security. If people ^e up the "net" of medical and cash b^tefits 
without real work opportunity most wUl frdl from basic security to the depths of poverty 
and despair. They must have a chance to adjust to disability. They must have a chance to 
hone work skills. And, they must have real job opportunity. These requirements are 
"bottom line". 

The current "de fiwrto" definition of disability not only allows but encourages permanent 
depoidoKe on benefit support. At the front end, claimants need to define themselves as 
"totally disabled" for at l^ist a year. And, the system encour^es helplessness as a 
strategy for continued support. There is no clear time when those seeking or receiving 
benefits can safely say "I have potential. I want to make it on my own. I want to work. 

Give me a chance." Instead, they fiice a convoluted network of disincentives and "work 
incentives". If the incentives are understood, imerpreted, and pushed through complicated 
bureaurocratic procedures they may provide some direction toward work (A fiiend who is 
an SSDI beneficiary said to me lecemly "I don't understand George. Tdl them to keep it 
simple"). Work Inoentives and the procures necessary for return to work are not simple. 
They are barely intelligible and quite cumbersome even for trained professionals. It is 
much harder to go to work than continue reedving benefit support. 

Recommendatioii for ”Timc Limited Benefits** 

Subject to die cautions cited bdow, those widi severe impairment/s who 
are medically stable, meet the defmidon of disability, who can be 
expected to adjust to disability, and who have vocational potential should 
initially be awarded "time-limited" disability benefits. After an inidal 
period of disability, continuance of benefit support should be conditional 
to participation in a managed RTW plan or to a re-determination that 
vocational options are not feasible. 

With such conditions, most people with severe disability can start receiving benefit 
support with hope and the expectation of a return to self-sufficiency. To quote Ed 
Roberts: "All people are only temporarily able bodied". And, as we also know most of us 
with sevo'e disability are onfy temporarily totally disabled. 

Cautions Conegming "Time Limited" Benefits 

If "time limited" benefit eligilnlity is not phased into the disability benefit program over 
time and with ^jeat care, virtually millions of people will lose essential ^pport and the 
disability adjuffication administrative process will almost certainly be "brought to its 
knees", overburdened to the point of cluu>s. 

As we know. Social Security disability eligibiiity and appeals processes are now in a state 
of crisis: backlogged, cunfoersome and oftoi poilously slow and infective in meeting the 
needs of people with severe disability. Carreat SSA **Re-dcsign” efforts are aimed at 
speeding up adjndicatioB processes and providing the basis for more accurate 
dechioBS reqairing less appeaL Howevn*, these efforts do not factor in additional 
work load considerations which wonld be required by time-limited awards. We 
should conader that the current avmge stay of a person on the disability rolls is now over 


326 


deven years. And, cffisctwetme-imted benefits iipoiildli^ 
procedures for most beodfeiafiei e¥ciy tfaree yen 

Also, otl^relevn aspects of cinertadjiidicitkm|vo(xss*mKi^^ untested. 

MaiyCmysdfinduded) believe that adjftfamacgiidkatkm baaed on "medi^ 
and Vocational rules” to a stnacgy foriodividuaiized "fimctkmal assessment” will require 
an extensive new front end adnamistraUve burden. And, ance fimctiond assessment is 

intoided to nKire aconnfy ga^Be a penon^ cinent and foture dxlhy to WMk. lidoge to 
time-linrited award conditicnwa be essential Because the development of refined 
vocational rehabilitation procedures was spedfica B y excluded from the scope of SSA's 
approved ”Re-des^ Plan”, the devekipnient of a detadedlmk between timeJimh 
awards and vocational lehabiliimion procedures is even more critical. 

Increased competitive RTW as si d^ance (dncuared dsewfaere in tha testiiiKHiy and in other 
testimony todiqr) is foasitfe and should provide access to real work opportunity for those 
who would be granted timo4ianted benefiia However, irnplenieatation of such RTW 
efforts must be ”rampediq>” over sevenl yen Bcqniriag time-lhnitcd benefits before 
there is RTW opportanily wmdd have devastating imiMct on people whose benefits 

would be terwinated based open the e xpectation that they can and wg work. 

Research indicates that, lastixi^, those who have applied and been denied SS disability 
benefits sdU have a very low RTW rale. It is ipiile po9^ that RTW rates would be 

similar for time>liniitiedtefiw nMi nm if diwKk tint aynjtffttyy 

Time-limited awards shonid not be naed for people whose conditions are not 
expec^ to improve and who have hide orno vocational potentiaL To require time- 
limitation in sudh cases would demand unneoessaty adnmiistrative burden and aibject 
those with the most severe disdbiily to increased vufaiendMiity fi>r benefit threatening 
administrative error. And, SSA is not eaqieriencednidetetiniiiiiigvdio has vocational 
potential (current VR refiand procedures and outcome success rates demonstrate this). 
Also, continuiiig disability review processes (when used) are based on a medical 
improvement nx>dd ndndi does not consider mmy fiict^ essential to judging vocational 
feasibility. 

Retroactive appBcntion of thnr Bmh rdawnrd Stamfords wonid certainly create 
havoc among people cm nre n% receivmg dw a h a ty b ene fits . It wonid instantly 
burden SSA with nn hnmenne ndmmwlntive problem. And, it would qniddy change 
the global dynamics of Inbnranpp^ and demnnd pressures in our coantiy 

(considering that several rnSion people would be invoived). To cfaai^ the expectation of 
people currently receiving benefits to an expectation that t^ are generally able to return 
to work would be extieniefy difiScuk (considering that current statistics indicate that only 
about one in five hundred are now te n ni nate dfiom benefits based upon RTW). Those 
who have been on the rofls fix’ a long period of time have lost work skills and gained an 
attitude of "permanent disab ffity ”. Such people would be uidikefy to c(Hnpetefi>r jobs iHit 
would be without support 

Recommcodaliow for Periodic VnortiBMiAsscssmcnls (PVAsI 

As is weU known, there is a huge bnekk^ of un-cooducted Continuir^ Disability Reviews 
(CDRs). Recent SSA adminB ti at iv ecflbrts are targeting this population with computer 
assisted strat^ics to he^ determine the HceBiood of medical recovery and hence the 
efficacy of conducth^ fill scale reviews, hntidresidtsnxficate that this effort is helping 
and is cost justified by terminalioas baaed upon medical recovery. 

However, it should be noted that the largest SS rB rn b i ity population with potential for 
RTW is gencraly not being nddremedhj CDRs. People who are medically stable and 
who have RTW fireorhble "vocRional fodor* profiles, are not directly targeted fiir review. 
It is suggested that another category fiv review, the Periodic Vocatioiial Assessment, (also 
conducted wiffi conqwteraaaistanoe to ininimae id e ntificatio n costs) be used to target 
those benefidaties ^ whom vocaliomd HDprovement can be expected and, secondarily, 
for whom vocationai improvement is posafole. Those wHIi fovorable vocatioiial 
profiles could be lefened to RTW services with the possibility of 
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termiiiatioii based upon vocational adjustment to available work. 

Available work would be defined as that provided from the competitive RTW service 
network described later and in other testimony today. Such a strategy could provide goat 
trust fiind savings vdute that those terminated because of vocational adjustment 

had real job opportumties. Trial woik period provisions and "work incentives" would 
apply to this population, unless otherwise precluded by "medical improvement expected" 
criteiia. Because of SSAs current administrative burden, and to mimmize the co^ of 
PVAs, it is further suggested that they be conduced by RTW netwoik providers as a work 
assessnent milestone. 

Need for RTW Assistance 

Research indicates that over 75% of people with severe disability are unemployed or 
unda’-enq>loyed. As indicated eailio’, vay few people leave Social Security disability 
rolls for work. Social Security Work incentives are complex, vary between programs, and 
are graerally under-utilized. The conditioned attitude of "total disability" is difficult to 
overcome. In spite of the passage of the Americans with Disabilities Act in 1990, recent 
findings indicate that people with disabilities have not had an increase in rate of 
employment over the last five years. Employers burden immense costs of disability and 
are reluctant to hire people who they thii^ may add to these costs. Cost shifting and re- 
definition of the work responsibilities of AFDC, GA and other people receiving welfere 
are flooding the labor ma^et with additional labor supply. People with severe disability 
have special needs for accommodation, job matching strategics, training, and continued 
medied coverage. These and many other fiictors contribute to the need for RTW 
assistance. 


RTW services can provide a "rdatioBship edg^” which gives a person enhanced 
opportunity to be hired in a very competitive labor market. RTW case management 
services can also be used to monitor employer and employee needs to assure that 
employment is maintained. 

However, for RTW services to work, providers of such services must have the motivation 
and iiK«ntive to achieve dear success outcomes. Pa 3 nneot for tte "process" of RTW 
assistance may spur the devdopment of a cottage in^stry for providers but experience 
indicates that such efforts are expenave and often do not achieve desired results. The 
feilure of "fee for service" based rdiabilitation to demonstrate cost-benefit in njany State 
Worker's Compensation systems illustrates the problem of paying for process without 
outcome. 

"Final outcome only" reimbursement modds, such as that proposed by Monroe 
Berkowitz, entail no risk to Social Security because all risk is passed to providers and 
people with disability. However, competition cannot survive in this model because most 
RTW service providers can’t afford to wait fi>r a year after job placement before receiving 
any rdmbursemdit for achieved outcomes. Also, in a limited sense, aspects of this model 
have already bear attempted and have fruled dianally. In 1980, State W reimbursement 
was fiom a "fee for service" modd to a "final outcome only" model. During the 

period from 1980 until the present, the RTW rate declined fiom a poor one in seventy to 
an abyanal one in five hundred. Although it can be argued that otl^ frictors contributed 
to this decline, it can also be argued that extensive time between service and 
reimbursement diminished State VR agency motivation to target the SS population. 
Whatever the arguments and counter arguments, the switch to "final outcome only" 
rdndxirsement was not successfiil in raisir^ the RTW rate. 

Rtfjgnmiiigndntions for Provider Competition and Compqisatioii 

Because other testimony today discusses RTW service reiriiburseinent rnodels at great 
length, my recommendations are brief. A viable RTW service system should be hi^y 
competitive. The rnodel should share flie risk offeilure arid spread the iriceiitive for 

success among an participaiits. The reunbursement modd which imys for 
RTW service must support and enhance this competition - attracting a 
broad range of providers to assist witt difficult Job placement and 
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retiaitioii issues. Hie model sliaiiid encourage wcxldi^ with peo|^ vuho can residt in 
the greats trust fimd savif^ Provider leiiBlRirscment should pay for 
outcomes ratimr than process. Essential outcome milestones indhide: conqiletion 
of an adequate assessment for work (iiiclu (&9 a plan for enqrioyment); obtaining a job; 
retention of a Job until termination of cash benefit^ and retention of vrotk to achieve 
lasting trust fond savings. All oftiiesemcrenientalRTW service milestones are 
measurable with minimum process and are essential to the end result of trust fond savings. 
Because of historical inertia which has ignored RTW as a major need, and due to 
considerable administrative burden in other areas, SSA's role in administration 
should be minimked. 

Recommendation for niwrf O nwcc of Providers and Services 

T o facilitate competitive RTW service, m i n i n i iz e the need for adm ini s trativ e process and 
enhance partidpation and outcome ownership by people with disability, it is recommended 
that a "client choice" model ofvendor and service selection be used. If dients are free 
to choose among providers based upon information concerning die 
vendor's success rate, type of service provided and record of working 
with people who have amflar probienis or disabilities, chances for 
success are much greater. Vendors should be free to advertise their services and 
outcomes to clients. To feritifare informed choice, it is also suggested that advocacy 
organizations have a formal role in overall d* the vendor selection process and that they 
be given responsbility for providing events with performance statistics and counsding as 
to the nature and extoit of service need. Cardyn Weaver, manbo* of the Social Security 
Advisory Board, and Monroe Berkowitz, an economist on the Social Security disability 
reform advisory pand of the Natkmal Academy of Soda! Insurance, are among the many 
who support the notion that qualhy and service outcome are enhanced by a client choice- 
based service modd. Many providers, inchiding Steve Start and Fred Tenney, who are 
also at today’s hearing, are experienced and successfol with this modd. I, as a person who 
has been caught in the tangled W3b of rehabilitation options and disincentives, know first 
hand that diem choice is essential, but that informed dioice is enhanced by outcome 
oversight and neutral third party consultation. To hdp insure a bottom line orientation for 
quality assurance, overskht and advocacy group based efient counseling, it is suggested 
that reimbursement for involved services be based upon trust fund savings. 

Cautions Regardine Client Choice 

Client choice based ser^dees (eqpcdalfy when combmed with outcome-based 
reimbursemern) do not allow much room for imstakes in cliem judgrnem (e.g. If a 
completed assessment was poor, re-assessment is difi&ailt to fund or justify when a 
milestone paymem has alreacfy been made). This enhances die need for a network to assist 
with informed choice regarding vendors and services. 

Client choice modeb shonid be based upon a efieat provider contract of milestone 
deliverables rather than a "snagie ticket system" which pays the final ticket holder a 
lump sum award alter trust fund sa v i n gs have been realized. The hinq> sum, final 
ticket holder approadi encourages abuses both clients and potential ticket purchasers. 
Clients could pull tidrets and sdl them to the highest bidder after all services have been 
rendered but before trust fund savings are realized CcMiqietiticMi would move toward 
bidding for tickets rather than achieving necessary outcome milestones. And, the illusion 
of enhanced cliem dicMce would turn to a decrease in fxovider investmmit in the costs of 
quality services. 


Recommendation for Coati—Mw Medicare Cuveraec after Work 

Recent research (Lewin-VHI, 1995) makes k abundantly dear that the fear of loss of 
medical insurance is a primary fiKtor m keeping people on the SS disability rolls. 

Research also indicates that most benefidaiies are unaware of extended medical insurance 
benefits which can pixndde as mudi as frirty-aine months of medical coverage after a 
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beneficiary goes to work. Though continuance ofMedicare after the extended period is 
also possible if the benefidaiy pays the costs, it is usually unfeasible (costing over 
$300/month) given the low entry level wages of many ex beneficiaries. Medical insurance 
protection is unequal for the SSDI and SSI populations and many beneficiaries do not 
undmtand their bade benefits or, in concurrent and SSI cases, thdr n^caid 
suppl«n«its. The expected expenses ft>r medical care of people with severe disability and 
work potential can be quite a lot higher than the average for non disabled people. The 
potoitial for pre-existing condition exclusions fi-om private insurance also threatens 
n^cal security. 

It is suggested that Medicare be continued indefinitely after termination 
from cash benefits due to employment Cost sharing alternatives, 
including a relativdy small co-payment for file ex-beneficiary should be 
explored. However, it is felt that asking enqiloyers to burden any of the costs of 
continued Medicare would be difficuh to administer and would discourage tl^ hiring of 
people fi'om the disability roils. The continuance of Medicare aft^ ^nployment should be 
considered as an incentive for cash benefit savings. Because, only about one in five 
hundred currently leave the rolls through work. 

Recommendation for Employer Incwitives 

From an employer perspective the costs of disability are extremdy high - including such 
areas as worker’s compensation, long term disability (LTD) insurance, medical coverage, 
the disability share of FICA, potential accommodation expenses under ADA, human 
resource related compliance costs, etc. A po^n with a known disability is therefore 
considered by many employers as a known risk for additional disability related costs. 
Afthough employers are barred by the ADA fiom discrimination regarding hiring and other 
employment rdated practices, they do not have an affirmative action mandate. When a 
person with disability has equal qualifications to one who does not, the employer is fi^ to 
select based upon personal prefisrence. ADA related claims and litigation have centered 
around the issue of retaining employment rather than hiring - unlawful termination, feilure 
to accommodate, feilure to promote, etc. Many employers fi^ that it is impos»ble to 
terminate an unsatisfectory employee who has a disability without the risk of litigation. 

RTW service providers can help establish the relationship necessary to demonstrate the 
assets of a person with disabiiity. But, this often will not be seen by the employer as 
sufficient to compensate for his/her concerns. Of inmiediate importance to inany potential 
employers at the time of hiring is the fear of accommodation expense. A person with 
disability can wait until he/she has an offer of employment before requesting 
accommodation • the employer is then required to provide "reasonable accommodation" 
or demonstrate "undue hvd^p". 

It is suggested that mon^ be set aside from trust fimd savings for 
employer use to offset the potential costs of accommodation and or to 
provide training assistance associated with hiring a person from the 
disability rolls. This incentive would be paid only after the person with a disabiiity had 
been employed for a continuous period of one year. Unused accommodation assistance 
would be paid to the employer if employment had been successfully maintained for a 
continuous period of three years (giving the employer credit and incentive for having 
provided an accessible work environment which required no fiirtho' accommodation). 
Authorization for accommodation fuixiing would require a statement by an RTW service 
provider that accommodation was provided accordii^ to the guidelines in the ADA 
Technical Assistance Manual publi^ied by EEOC. No other process control or 
documentation would be necessary. However, advocacy groups providing quality 
assurance of RTW services would have available statistics on the use of accommodation 
incentives managed by RTW providers. 
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Chairman. BUNNING. Thank you, Mr. Watters. 

Mr. Tenney. 

STATEMENT OF FRED TENNEY, PRESIDENT, SOUTHWEST 

BUSINESS & INDUSTRY REHABILITATION ASSOCIATION. 

SCOTTSDALE, ARIZ. 

Mr. Tenney. I represent an organization and indeed a system 
that not only says we can provide successful rehabilitation services 
to recipients, but more significantly, we have. No longer should we 
assume a passive role in Ihe service delivery continuum. We have 
demonstrated consistently that we have the level of sophistication 
and accountability to successfVilly provide retum-to-work services. 

The system I allude to is commonly referred to as the PWI, or 
Projects With Industry model. This is a system of vocational place- 
ment that has been in place for well over 10 years and involves 
business and industry in the direct placement of handicapped peo- 
ple. 

No longer must we rely on speculation that a large number of 
persons with disabilities wants to and can work. In the most recent 
contract we had with the Social Security Administration Project 
Network, we demonstrated retum-to-work interest beyond any rea- 
sonable doubt. Of the more than 13,000 postcard solicitations made 
to the Social Security recipients, more than 2,000 returned their 
cards, indicating their interest in pursuing employment. The Social 
Security Administration had expected a response rate of 3 to 6 per- 
cent. Southwest Business & Industry Rehabilitation Association ex- 
perienced a 16-percent return rate. 

In fact, so many people volunteered to participate in our return- 
to-work effort that we had to shut off solicitations early and deny 
access to the research project. In short, there was no shortage of 
interested applicants from the Social Security disability rolls want- 
ing to participate in a retum-to-work program — not speculation — 
documented fact. 

The bottom line, at least as far as we carried it, was that 540 
participants entered our project, and more than 160 were placed in 
employment. These results are consistent with the four other 
projects we conducted for the Social Security Administration. 

There is sufficient data in ffie results of the research and dem- 
onstration projects conducted by the Social Security Administra- 
tion. In fact, they conducted 28 initial RDP projects, 110 projects 
under RDPs 1, 2, and 3, and 6 projects within the Project Network 
system. 

Thank you. 

[The prepared statement follows:] 
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TESTIMONY FOR SOCIAL SECURITY SUBCOMMITTEE 
OF 

HOUSE WAYS AND MEANS COMMITTEE, 
REPRESENTATIVE JIM RUNNING KENTUCKY, CHAIRMAN 

PRESENTED BY: 

FRED TENNEY, 

PRESIDENT, SOUTHWEST BUSINESS INDUSTRY AND REHABILITATION 
ASSOCIATION [SWBIRA] 

Good morning. My name is Fred Tenney. I am President of SWBIRA a not for profit 
organization located in metropoUtan Phoenix, Az. Our primary mission is to provide 
"return to work services" to the disabled population. We are a small company with less 
than 50 employees. I have been penonally involved in this fidd of rdiabilitation for 30 
years. Specific to this subcommittee we have been the recipient of 6 SSA grants and 
contracts SWBIRA has often been refisrred to by SSA staff as their "flagship provider". 
Most recently we were the contractor (or the "Provider Modd" in their Project Network 
initiative. I welcome the opportunity to share some thoughts with the people who have 
the power and respondlnlrty to make a diar^e. 

The House Report on CAREERS Act rightfully concluded that the public rehabilitation 
system has not demonstrated enou^ overall success in serving the Sodal Security 
redpients to warrant ccHitinuir^ the status quo. M a int ai nin g a s^regated system of 
rehabilitation will allow the public vocationd rdiabilitation system to remain insulated 
fi’om scrutiny and accountability. This system has maintained a d^rendence on process 
or form over substance. To the degree you are satisfied with the public rehabilitation 
system you should be encouraged to ke^ it, however a healthy dose of competition 
would be welcomed by all concerned. I suggest ever so strongly that you allow the 
private sector provid^^ to participate in the rdialdrtation system. This would not only 
allow for the free market to sur&ce but also it would empower consumers in this process. 
A responsible cost effisctivc ahemative to the status quo is essential to this committee's 
objectives. 

I represent an organization and indeed a system that not only says we can provide 
successful rehabilitation services to recipients but more significantly WE HAVE. No 
longer should we assume a passive role in the service detivery continuum. We have 
demonstrated consistently that we have the level of sophistication and accountability to 
successfully provide return to work services. The system I alluded to is commonly 
referred to as the PWI [ Projects With Industry] model. This is a system of vocation^ 
placement that has been in place for over 10 years and involves business and industry in 
the direct placement of handicapped people 

Fewer than 1% ever leave the roles fi>r work. This despite dramatic changes in medical 
technology, improvements in the legal rights affecting access to the work place and a 
broader public and employer support for people with disabilities in the work place. 


However, no longer must we rdy on ^)eculation that a large number of persons vdth 
disabilities want and can work. In the most recoit contract we had with SSA, Project 
Network, we demonstrated return to work interest beyond any reasonable doubt. Of the 
more than 1 3,000 postcard solicitations made to SSA recipients more than 2,000 returned 
their card indicating their interest in pursuing employment. SSA had an expected response 
rate of 3 to 6 per cent. SWBIRA experienced a 1 6 per cent return rate. In fact so many 
people volunteered to participate in our return to work effort that we had to shut off 
solicitations early and deny access to the research project. In short there was no shortage 
of interested applicants from the SSA disability roles wanting to p^cipate in a return to 
work program Not speculation.. . documented feet. The bottom line, at least as far as we 
carried it, was this 540 participants entered our project and more than 160 were placed m 
employment These results are consistent with the other 4 projects we conducted for 

SSA. There is sufficient data in the resufts of the research and demonstration projects 



conducted by SSA. In fact th^ conducted 28 initial RDP projects, 116 projects under 
RDFs 1, 2, 3 md 6 projects in Project Network. 


Significant obsCTvations of SWBIRA's case managers when dealing with SSA beneficiaries 
were that the most successfully rehabilitated participants were those that had the best 
femily support and those who were married and had children. The type of impairment 
impacted on successful outcome as well. Clients with less severe, physical disabilities- 
such as cardie, back, and musculoskdetal — were less difiElcult to work with as (ximpared 
to clients with mental disabilities. Furthermore, within the subgroup of mental 
impairments, those clients who were self-refered as opposed to those who were involved 
in the mental health system, had more positive outcomes. The most difficult sub^oup to 
s«^e w&re substance abusers. 

When ^ked to characterize the typical successful client that is most likely to be 
rehabiliteted I give the following example: He's the 40 year old man who is married and 
with children. He once worked but through circumstances no longer is employed. The 
system somehow made him dependem and in fact a ward of the government. The system 
forced him to prove he was to impaired to work.... ever. He has spent several y ea rs on 
the roles and has perpetrated the myth to himself, his family and his fiiends that work and 
all the self worth it carries with it are beyond his grasp. He has had to explain to his wife 
and children why they cannot afford the school pictures this year and answer the questions 
from his children's playmates as to vdsy their dad doesn't work. He's confused and 
somehow thinks that ma 3 d>e, just maybe, with some help and nK>re importantly guidance 
he just might be able to "do something". And, if he hears about us, and if we have room 
for him in our program, and if he g«s the femUy support he needs, and if he is realistic and 
doesn't give up, and if all the pieces fit he will go back to work again and once hold 
his head high and buy those school pictures. 
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Chairman Bunning. Thank you, Mr. Tenney. 

Mr. Start. 

STATEMENT OF STEPHEN L. START, CHIEF EXECUTIVE 

OFFICER AND PRESIDENT, SX. START & ASSOCIATES, INC., 

SPOKANE, WASH. 

Mr. Start. Mr. Chairman, members of the subcommittee, I 
would like to thank you for the opportimity to discuss with you 
today ways to significantly increase the number of individuals who 
leave the SSDI rolls to return to work and self-sufficiency. 

My name is Steve Start, and I am the chief executive officer of 
S.L. Start and Associates. S.L. Start is one of the largest providers 
of residential and employment support services for people with dis- 
abilities in the Pacific Northwest. We were one of the original 
Social Security-related retum-to-work projects and have been in- 
volved in the national Project With Industries effort for the past 20 
years. 

There are four key stakeholders in the retum-to-work effort: peo- 
ple with disabilities, employers, providers of retum-to-work serv- 
ices, and the Social Security Administration. 

A successful retum-to-work effort requires that key features are 
included to build upon the strengths of each stakeholder and to 
minimize their fear of participation. 

Studies indicate that 15 to 40 percent of the people on the dis- 
ability rolls would return to work if given the opportunity. Many, 
however, are highly fearful of losing their medical benefits. They 
also want to achieve active participation in developing and imple- 
menting their rehabilitation plan, using professionals as 
facilitators, but not as controllers. They lack the personal connec- 
tions necessary to access employment. 

Some may best be returned to work after specific vocational 
training. Many, however, can benefit from employer-based training 
initiatives such as those developed by the 100-plus Projects With 
Industries across our country. 

Employers are concerned about economic survival and getting 
the job done. The key qualities they look for in hiring people are 
people who display positive attitudes, work habits, and a willing- 
ness to learn. Secondary in importance are basic literacy skills fol- 
lowed by specific technical skills. Prior work history or personal 
references are critical in assessing work habits. Over 80 percent of 
employees terminated nationally are terminated because of poor 
work habits, not because of lack of skill. 

Some critical factors about jobs: Over 70 percent of the net job 
activity in our country occurs in small, medium, and startup com- 
panies. Only a small percentage are in Fortune 500 companies. 
Less than 12 percent of the job openings nationally are posted with 
public employment agencies such as employment security. Approxi- 
mately 80 percent of the jobs filled nationally are through word of 
mouth or personal relationships in the community. Employment ex- 
perts dub this phenomenon “the hidden job market.” 

Employers provide more training to more people than all the 
trade schools and universities in our country combined. The place- 
ment rate for employer-based training is incredibly high. 
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The use of OJT and tax incentives increases access to jobs, and 
access to jobs that require more than entry level skills and pay 
higher wages. 

Projects With Industries, vocational rehabilitation firms, and re- 
habilitation facilities exist in the vast majority of communities 
across our country. They are well connected in their employer com- 
munities, with ready access to thousands of jobs. Many of these 
providers are ready, willing, and they are able to participate in a 
return-to-work effort for people on SSuI. 

Unfortunately, current plans being considered by SSA to pay pro- 
viders only after people have come off the rolls is financially impos- 
sible for the vast majority of these providers. Such an approach will 
provide very limited choice for consumers and will fail to access the 
small and growing employers within our communities. 

In the process of attempting an approach that is doomed to fail- 
ure, the trust fund will literally lose billions of dollars of lost oppor- 
tunity costs. 

Many providers will actively participate in an approach that 
shares some risk by paying for milestone performance outcomes in 
combination with long-term payment for keeping people off the 
rolls. 

On behalf of the retum-to-work group, we designed a national 
phase-in model that implements a full-scale national return to 
work over a 7-year period of time. We have used a milestone model 
of performance payments that incorporates all the key features I 
have mentioned. We then developed a computer model to assess 
the cost benefit and outcome performance of this initiative. We 
used outcome assumptions that came directly from research 
projects sponsored by Social Security. We believe the assumptions 
to be realistic and conservative. 

The model results indicate that such an approach would be high- 
ly cost effective. Over the 7-year implementation period, it would 
result in over 400,000 people coming off the rolls, at a total saving 
to taxpayers of $43.5 billion over a 10-year period, with a benefit- 
to-cost ratio of $10.17 saved for every $1 invested. 

The key ingredient to an active and successful national model is 
a clear directive from the Congress to proceed. We ask that you 
move forward with such a national initiative. The sooner we pro- 
ceed, the sooner thousands of people can return to self-sufficiency, 
and billions of trust fund dollars can be saved. 

Thank you for your attention to this matter. 

[The prepared statement and attachments follow;] 
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TesdoKmy of Stq)heii L. Start 
to 

The SubcOTimittee on Social Security 
House Ways and Means Conumttee 
Public Hearing of August 3, 1995 

Mr. Chairman and Membos of the Subcommittee; 

Thank you for providing me Ae opportunity to discuss with you today the development of a 
Retum-To-Woik Program Hat will assist individuals <m the Social Security Disability rolls return to 
substantial gainful employment I have been involved in Ae provision of vocational rehabiUtation, 
employment placement, and sappmted residential living services for people wiA disabUiti^ for Ae past 

23 years. My company provides services in Ae states of Washington, Oregon and Idaho. DurmgAat23 

years, I have managed in excess of 300 grants and contracts focused on developing and providing 
innovative approaches to assist individiials wiA significant barriers to employment, to maxing Aeir 
ability to engage in employment activities that will provide a stable and desirable standard of livmg. I 
have also designed, developed, and operated nuniCTOus programs to assist Asabled people to leave 
institutional settings and live independently in their communities. Services we have provided have been 
funded through a wide range of contract relationships wiA a broad array of government agencies. A 
small sample would include Sodal Security Administration, RehabiUtation Services Admimstration, 
Department of Labor, and Department of HEW at Ae Federal level. Many of our contracts are wA 
agencies of Ae Stote and local GovemmenL A project that I am especially proud of and from which 
have learned many lessons about Rctum-To-Work practices is Ae Inland Empire's Projects WiA 

Industries. Our Projects Whh Industries (PWI) is part of a national initiative funded under Ae 

Rehabilitetion Services Administration Aat has resulted in Ae development of a national network of 
projects that represent an activity partnership between rehabiUtation, retum-to-work organizations and 
Ae private mdustry. For the past 20-pl^ years, PWI across Ae country have provided Ae most 
effective, outcome-based, Retum-To-Work effort of any initiative m our nation that I am aware of which 
has been undertaken by Ae pubUc sector. My firm participated very actively m Ae Research and 
Demonstration Project (RDP) found by Social Security Administration (SSA). Later m my testimony, I 
will share wiA you some important lesscms Aat I and others have learned fixim PWI experience and 
participation m Ae Researdi and Demonstration Project process. 

In testimony today, I want to focus on vbat we in Ae field of Retum-To-Work have learned over Ae 
years about Ae four stakeholders in Ais process. Namely employers, people wiA disabilities, providers 
of service, and Ae Social Security AdministratiorL I will then focus on Ae implications of Aose lessons 
for policy and program development, and finaUy outline for you a cost-effective ^proach to a National 
Retum-To-Work effort that draws on the lessons Aat we have learned from Ae stakeholders. 

WHAT WE HA VE LEARNED 

About People with Disabilities in Relatwn to the Job Market: 

Many individuals even wiA severe disability sincerely want to Retum-To-Woric, take control of Aeir 
own lives and be productive self-suffidcnt citizens. Various studies have mAcated that from 1 5 to as 
high as 40 percent of Aose on Ae Social Security roUs would Uke to return to employment. 

Want to have a choice of providers, meAods of Retum-To-Work and type of Ae occupation Aey pursue. 

Want to be able to exert real and meaningful control over Aeir Retum-To-Work effort and Aeir lives. 

A signific^t percentage of people on Ae rolls cannot return full-time employment and desperately need 
income and medical siqrport 

Are very fearful of loosing Aeir medical support This fear transmits into placement counselors, mental 
healA professionals, and social workers who interact wiA these individuals to such a degree Aat Ae 
service community wiU often help disabled people strategize ways to maximize Aeir personal income 
while avoiAng Ae loss of benefits. Counseling staff are placed in Ae untenable situation of asking 
someone to essentially risk their fives to pursue employment that may turn out to be temporary. 

Most mdividuals wiA disabifities lack Ae specific skill and knowledge necessary to adequately seek out 
and obtain employment in Ae competitive workplace. Tbe behaviors and attitudes that are required for 
an individual to secure Social Secu^ benefits are the exact opposite of Ae ^haviors and aAtudes 
required to convince an employer Aat Ae individual is Ae right person for a job. The current eligibility 
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system requires a focus on disability, inability, and dependency. Employers are looking for independent, 
positive, and upbeat employees vdio focus on what they can do not what they can't do. 

Without Retum-To-Work assistance the employment rate for people coming off the rolls will continue to 
be incredibly low. 

The onset of disability and the system to access benefits is often demoralizing and inadvertently takes 
away fiom the individual a sense of self-confidence and focus on goal-oriented, productive behavior, 
essential to obtaining and retaining employment. 

Some individuals believe that, as a result of the Americans with Disabilities Act (ADA) and Affirmative 
Action, employers have an obligation to employ them, and that fear of government intervention will 
motivate employers. Using the ADA as a tlneat to gain access to employment for a specific individual 
virtually guarantees that an employer will not hire that person. 

Many people believe that, to compensate for their disability, they must have highly developed expenses 
and specific vocational skills to compete effectively in the work force. 

Many people with disabilities tend to believe that employers basically do not like people with 
disabilities and are concerned only about the bottom line and require significant financial incentive to 
motivate the employment of people with disabilities. 

THINGS WE HAVE LEARNED ABOUT EMPLOYERS 

The primary motive or objective of most employers is to get the job done: operate a healthy, positive 
work environment and produce a reasonable return on investment. While profit is an important 
consideration and essential to survival, many businesses, especially smaller businesses, started because 
of the employer's personal attachment to the profession or interest in producing particular goods or 
services. 

Employer's primarily want to hire employees who display a positive attitude, have good dependable 
work habits, the ability to work as a team player and display a willingness to learn. Individuals, whether 
disabled or not, who appear to be litigious in their approach are avoided at all costs. Some employers 
are willing to make significant levels of accommodation to facilitate the productivity problem 
encountered by a person with a disability if they display the work habits previously mentioned. 

Many employers take pride in their corporate citizenship and their ability to assist disabled people to 
become productive and gain independence from the tax dole. 

Employers are highly intimidated by and afraid of large government agencies such as Employment 
Security, The Department of Labor, and Vocational Rehabilitation, etc. Employers feel such 
organizations do not understand value or appreciate the private sector and stand ready at a moment's 
notice to trigger legal action if something goes wrong with the employment of a disabled individual or 
other protected classes of employees. The vary programs and laws we have created to help individuals 
with significant barriers to employment, gain acceptance into employment have created what is 
perceived as an immense threat to business. This phenomenon may explain why, since the enactment of 
the ADA tiiere has been essentially no net gain in employment in our country for people with 
disabilities. 

Some policy makers and advocates believe that the key to employment is targeting large Fortune 500- 
style companies. The reality is that over 75 percent of the net job activity in the United States comes 
from small and medium-siz^ employers. Employment experts have dubbed this the invisible job 
market. Eighty percent of those jobs are filled by informal word-of-mouth and through personal 
relationships within a local community. Less than 15 percent of the job openings available nationally 
are posted with public employment agencies. 

Employers provide more job training to more individuals than all the vocational-technical schools and 
universities in our nation combined. 

Tax incentives and on-the-job training dollars are useful tools, especially with middle-sized and large 
employers, in helping individuals obtain employment. Some employers are more focused on getting a 
good employee, dependable follow up and a honest relationship with the Retum-To-Work provider, and 
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will choose not to utilize such incentives because of their fear of government intervention in their daily 
affairs. 

Employers and disabled employees sometimes rdy on the Retum-To-Woric Provider as mediator to help 
solve problems and decrease the chances of litigation. If for example a job simply doesn't work out for a 
person, a good provider will quickly fiicilitate transition into a new job somewhere else. The disabled 
employee avoids financial ham and die enqiloyers chances of facing litigation are greatly decreased. 

There is a significant movement on the part of enqiloyers in this coimtry to move away from well- 
funded benefit packages for full-time enqiloyees toward use of part-time employees who receive little or 
no benefit package. While diis tenden^ disturbs me on a personal level, it has create opportimities for 
people with disabilities to enter the job market and gain raqierience. This phenomenon could be 
especially useful if a working mechani5an is in place to allow beneficiaries to sustain their benefits. 

Some of the most successful PWTs have aligned diemselves with temporary employment agencies to 
capitalize on this opportunity. 

Organized labor has worked as a conastent siq^xnrter over the past 20 years of the PWI employment 
initiative and, in many cases, has actual^ taken die lead in building the bridge between people with 
disabilities and the employer community. 

Many, especially large employers, have come to the realization that disability and its related 
unemployment is extremely eiqiensive. Such enqiloyers are developing the internal capacity to do job 
station modification and retum-to-wcok in terventions. These efforts may off set some of the growth in 
utilization of the SSDI systenL More over, it provides a mechanism inside of industry to link to a 
Retum-To-Work program for those currently on the rolls. 

WHAT WE HAVE LEARNED ABOUT PROVTOERS OF REHABBLITATION AND RETURN- 
TO-WORK SERVICES: 

The vast majority of professionals enqiloyed in diese fields altered their profession out of a sincere 
commitment to help people with disabilities maximize dieir ability to be self-sufficient in our society. 
Most counselors possess a sincere intoest in die welfiire of the disabled individual and, if placed in a 
situation where welfare of the client is pitted direedy against the potential fof their company to secure 
profit, will air on the side of the client. 

The provider community across the country has developed a highly refined set of skills to evaluate 
individuals employability, develop cost-effective Retum-To-Work plans, and methods to reengage 
people in competitive enqiloyment Unfortunately, many state workmen compensation systems efforts 
have focused vocational rehabilitation profession^ on onpirically determining on paper that disabled 
people are ready to return to employment Oidcomes have not focused on return to gainful 
employment. This phenomenon gets pec^le off die state workmens compensation rolls but doesn't 
return people to work. It also results in the devde^ent of statistical surveys across our country that 
significantly understates the power of rdiabilitation to actually return people to gainful employment. 

Providers are ready, willing, and able to participate in an effective Retum-To-Work effort for SSDI 
beneficiaries. Unfortunately, the current initiative by die Social Security Administration to "level the 
playing field" with private providers and state vocational rehabilitation agencies is more artificial than 
real and will not attract significant levds of providers to the Retum-To-Woik effort. The current 
proposed method of paying for rdiabilitation costs after placement, plus a percentage of profit, ignores 
the substantial cost of ^se that feil in die rehabilitation process and would require substantial amounts 
of working capital. It places all die risk on die provider and feils to level die playing field because the 
state vocational rehabilitation agendes arc fully funded for all dieir efforts, both successful and 
unsuccessful, through die Rehalnlitatioa Services AdministratioiL The reimbursement that they 
currendy receive successful termination fiom Social Security Ad m i n istration is a bonus payment 
or profit for the state agency. If Congress were to truly create a level playing field and pay all expenses 
out of general fund revenues for attempting to rehabilitate Social Security recipients and then pay Social 
Security Trust Fund dollars for successful outcomes, thousands of providers would participate. Such an 
effort would be prohibitively expensive and would not represent a balanced iqiproach of sharing risk 
between the Government, die provider, and die perstm with disability. 

Through the RDP projects, we learned diat returning beneficiaries to work is hard work but 
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doable. Sufxessfiil project would place 5 to 15 percent of those originally cont^ted at the SGA level 
of employment. 

Event a 5 percent placement rate, RTW is highly cost effective, and is more than a ten fold improvement 
over the current practice. 

Beneficiaries participating in the CDR process seem to display a significantly higher employment rate 
than the graieral caseload or applicants. 

Providers across the country arc willing to participate in milestone-based payment systems that focuses 
on a combination of outcomes and savings to the Trust Fund. Literally thousands of Retum-To-Work 
rehabilitation counseling firms, woricer compensation, rehabilitation professionals. Project With 
Industry, and rehabilitation facilities are in place and process the basic prerequisite still to participate in 
a National Retum-To-Work effort. 

Social Security Administration is currently reviewing another strategy that would pay providers a 
percentage of the savings to the Trust Fund after a person leaves the rolls. Such rear-end loaded 
strategies would place impossible operating capital requirements on providers. Only very large 
providers could even consider participation. 

Many providers throughout the country especially PWI operators and private worker's compensation 
firms iteve very well-established relationsUps with literally thousands of employers throughout our 
country. They provide immediate, readily available access to small-middle-and large employers 
throughout the entire economy. 

WHAT WE HAVE LEARNED FROM WORKING WITH SOCIAL SECURITY 
ADMINISTRATION 

The vast majority of employees we have worked with in the Social Security Administration, both locally 
and at the national level, are hard working, intelligent, and dedicated. They possess a sincere and heart- 
felt commitment for people with disabilities and shoulder a serious sense of responsibility towards the 
trust funds that they administer. 

By design and practice, the Social Security Administration and its staff know very little about the 
specifics of Retum-To-Work. Their corporate culture has been designed arormd the mission of 
protecting those who, as defined by the listings and regulations, are incapable of work. 

Lessons learned by well intentioned research conducted, under the Research and Demonstration Project 
and Project Network, experiences a very short memory cycle within the agency due to personnel moves 
and are not widely distributed or understood. 

The very nature of the experimental model drives up the cost of projects substantially and tends to retard 
their pr^uctivity. It seems clear, however, that the research and demonstration projects have shown 
that, while SSDI recipients pose significant challenges, they can be returned to work in significant 
numbers by utilizing private organizations and networks within local communities. 

The well-intentioned tendency of the agency to prove unequivocal through scientific study, the hows, 
whats, whens, and wheres of a successful Retum-To-Work effort will never, given the nature of Retum- 
To-Work, itself be truly successful. The fact that much employment hq)pens within the hidden job 
market, is the result of relationships, attitude, and motivation moves the implementation of successful 
programs into a subjective realm t^ defies empirical analysis. While the research we have conducted is 
use&l, waiting for clear decisive answers from a research model before implementing a National Retum- 
To-work effort will result in literally tens of billions of dollars being lost through missed opportunity. 
Literally hundreds of thousands of individuals who could be returned to substantial, gainful activities 
will be left to sit in idleness and dependency while we engage in a never-ending effort to empirically 
prove what people in the Retum-To-Woric and placement field have known for years. 

SSA reticence over the years to move forward with a more aggressive approach to Return- To- Work is, 
in part, a response to fear of retaliation and criticism fit)m Congress and others, if such a decision is not 
ba^ upoiKsolid, documented, statistically significant findings. 
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IMPLICATIONS FOR THE DEVELOPMENT OF AN EFFECTIVE AND COST- BENEFICIAL 
RETURN-TO-WORK PROGRAM 

People with disabilities: 

To assist tho^ v\4io have a sincere interest in returning to woric we must provide a safe and 
understandable protection of medical benefits. The program must encourage and develop individual 
consumer choice and control throughout all aspects of the Retum-To-Work effort. The effort must be 
grounded in organizations that have existing relationships with small, medium, and large employers in 
every commumty of our country. Counseling and case coordination must focus on the ability to instill 
positive work habits and attitudes in guiding people back to employment. Programs must help 
individuals package themselves in a way that is desirable and nonthreatening to the employment 
community. The syston must {xovide incentive for providers to develop service plans and move 
individuals qmckly and effectively toward Retum-To-Work, and also provide long-term, ongoing 
support to assist individuals in retaining employment and developing a positive career ladder approach. 
Emphasis on simply finding individuals jobs will not result in a long-term positive effect of keeping 
people off the rolls. 

The program must provide adequate siq)port to fecilitate training, both on the job and to a lessor extent, 
ill spwific technical school or college settings. The model must be designed to ensure that people with 
disabilities are responsible fiw following through on their Retum-To-Work plan and enablers of their 
own success. Each individoal should participate and have active control in the development and sign off 
on a retum-to-work plan that contains qiecific employment goals both long-term and short-term, specific 
objectives necessary to reach those goals and an individualized economic analysis of the individuals plan 
to demonstrate the plans ability to move foe poson toward financial self-sufficiency. 

The use of time, limited benefits coiq>led with an active dynamic Retum-To-Work program should serve 
to refocus some beneficiaries attention fiom proving life-long disabilities to a focus on obtaining self- 
sufficiency. If, however, time-limited benefits are implemented without a viable retum-to-work effort, it 
may backfire and result in individuals solidifying and perfecting their case for life-long benefits. 

Employers: 

The Initiative must include providers of service who have a direct, ongoing relationship with employers 
of ^1 sizes throughout our ecemomy. &nployer incentives should be available to assist in the cost of 
training and job modification. While all employers may not utilize these benefits, they serve to attract a 
large segment of marginally interested employers vfoo will not otherwise participate. The retum-to- 
work effort must be viewed as a method to assist employers in being good corporate citizens and not be 
used as a method to threaten and intimidate employers into employing people with disabilities. A 
negative approach will guarantee utter fidlure. 

Providers: 

The initiative should utilize reimbutsement methods that place heavy emphasis on rewarding outcomes 
and provide some ina«n<mtal pttyment for completion of milestones such as-foe development of a 
mutually agreeable Retum-To-Work plan, obtaim and retains employment for a reasonable period of 
time, reaching SGA/coming off the rolls, and long-term payment (3 to 5 years) for keeping individuals 
off of foe rolls. Such a tystem should be designed to encourage providers to find initial jobs that provide 
stair steps to more long-term, careo'-oriented employment and provide foe incentive to encourage 
ongoing support of the individual to ensure foe maintenance of employment. Approximately 80 percent 
of people vfoo lose jobs in our ecemomy do so because of poor work habits and "bad attitude." The 
payment system must encourage providers to deal with these and ancillary issues that have a dramatic 
effect on long-term employability. 

The pnmary measure of program quahty should be a job that is chosen by foe consumer that provides a 
level of support financiaUy, intellectuaUy, and otherwise that is acceptable to the cii«tnn»>r Attempts to 
exter^ly defee quality by inqmsmg processes, ^roaches, or income levels to employment will retard 
individual abilities to Retum-To-Work, limit foeir access to jobs that provide a platform for reentry, 
diminish individual choice, and, in afi^ say that people with disabilities are incqjable of making their 
own informed decisions. 

Quality assurance monitoring should be in place that ensure that funds are spent for allowable outcomes, 
and that individuals are offered a full array of providers to develop foeir plans, have meaningful 
employment options, and exercise power and choice throughout the Retum-To-Work effort. The 
initiative must encourage the development of local and regional networks that maximize access to the 



340 


hidden job market and existing training and support services within local communities. Provider should 
have built in quality improvement programs, have public report cards done on a semi-annual basis, 
conduct standardized satisfaction surveys published in their report card, and be reviewed periodically by 
an external quality assurance team. 

SUMMARY OF A NATIONAL IMPLEMENTATION MODEL 

The following summary represents an overview of an implementation model for the development of a 
full-scale. National Retum-To-Work effort stage over a seven year period. The model attempts to 
establish a balance in dealing with the needs of all the stakeholders, balance risk across all partners and 
is based on demonstrated outcomes from a recent Research and Demonstration Project and Project 
Network. The model produces results that are highly cost-effective. The model incorporates 
performance-based milestones and incentive payments for keeping individuals off the rolls. This 
payment method, substantially limits the trust funds fmancial exposure in developing this effort and 
essentially assure that SSA does not end up buying process instead of outcome. It is also designed to 
ensure that even with very conservative or poor results, SSA would receive a positive cost benefit fi-om 
their investment in the retum-to-work effort. It is presented a a plausible balanced approach but not 
intended to be viewed as the finished and final product. The model has been designed as part of the 
Retum-To-Work group's initiative to stimulate aggressive pursuit of an effect on Retum-To-Work 
programs for Social Security Beneficiaries. 

FULL N.ATIONAL IMPLEMENTATION MODEL 

This full national implementation scenario is broken mto four phases that progressively increase the 
degree of sophistication and the volume of services provided. It looks at Ae provision of services to 
applicants, CDR's, and general caseload. Different assumptions were used in computing enrollment and 
success rates for each of these discrete populations. Cost benefit savings are calculated over the ten- 
year-aven^e life of a case as currently reported by the Social Security Administration. The model 
includes costs for expanded medical coven^e, s^Tport costs, training costs, and employer incentive. 

Overview 

Phase I ■- Preparatioa PJmse 

Objective : - Complete basic regulatory development referral mechanism design and set up initial 
provider network to begin RTW services. Establish four tier implementation and refinement plan, one in 
each quadrant of Ae country should use ADP/Project Network or PWI >^o have experience for this 
task. Notify public change is coming. Disability does not equal imemployability and/or retirement. 

Timeline - 1 year 

Total elapsed time - 1 year 

Ke y Activitiea 

• Set up consumer, employer, provider network, and oversight committee. 

. Develop fee-for-outcome guidelines. 

• Solicit vendor fix)m R.D.P. Group, Project Network, P.W.I., State Certified Facility 
Programs, State Certified Injured Worker Programs. 

• Develop self placement model, not requiring provider. 

• Set up initial referral mechanism. 

. Develop agreements with providers. 

. Develop tracking system/M.I.S. 

• Develop necessary regulations. 

. Begin development of applicant screening tool. 

. Orient SSA staff. 

. Develop National Public Relation Campaign Strategy and initiate. 

Service Enrollment Lmla 

Per Year Phase Total CnmillaliYe Jgtel 

All PhMes 

N/A 
N/A 
N/A 
N/A 


Applicants 

CDR 

General Caseload 
Youth 

Total Retum-To-Work 
(SGA) Off Rolls 
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Overview 

Phase T - rcontinncin 
Totals - Financial Summary 
Net Cost Trust Fund Current Phase 
(500 Public Relations, 300,000 SSA) 

Public Relations Costs 

Trust Fund Savings Reinvested Annually in RTW 

Savings to Federal Budget 

(Over 10 years - Cumulative Program) 

Benefit/Cost Ratio (Federal Budget - Over 10 years) 
Benefit/Cost Ratio (Excluding FICA & FUTA) 
(Total Savings/Inremental Cost) 


800,000 

NA 

NA 

NA 

NA 

10.17 for every $1 invested 


Overview 

Phase II - QbjcctKfi ^ . . , , , 

Tnitiate Program - Develop nationwide service delivery capacity with emphasis on getting people back 
to work who are medically stable and need support the least ("creaming") and deals with malingerers. 
Provide opportunity for youth to seek employment and avoid disability syndrome. Begin changing 
public expectation away fiom disabUity equals unemployability, toward everyone can participate in 
some level of gainful activity. Minimize need for incremental funding increase to initiate program. 

Timeline - 2 years 

Total ekqpsed time - 3 years 

Key Activititt 

• Presidential CongressicHial Armouncement of new dnection. 

. Initiate public relations campaign within agency and with local communities. 

. Notify prospective partidpants. 

• Initiate referral systenL 

. Test referral system with Project Network providers, R.D.P. and P.W.I.'s - first year. 

. Expand referrals second year to facilities, state certified providers, individuals. 

• Focus outreadi to CJD.R., Youth. 

. Implement ptovidCT payment system. 

. Implement monitoring system. 

• Develop automated qjplicant referral and screening system. 

• Beta Site implementation of i^licant RTW Referral System. 

• Coordinated national public relations campaign. 


Service Provided To 


Per Year 

Phase Total 

Cumulative Total 
All Phases 

Applicants 

0 

0 

0 

CDR 

178,200 

356,400 

356,400 

General Caseload 

15,000 

30,000 

30,000 

Youth 

0 

0 

0 


193,200 

386,400 

386,400 

Total Retum-To-Work 

(SGA) Off Rolls 


132,241 

132,241 

Net Cost Trust Fund Curroit Phase 

Public Relations Costs 


883 million 

2.4 million total 

Trust Fund Savings Reinvested Annually 
Savings to Federal Bu^et 

in RTW 

0 

(Over 10 years-Cumulative Program Nominal $'s) 

1 1 .4 billion 


Benefit/Cost Ratio 

(Federal Budget - Over 10 years) $ 1 2.88 saved for every $ 1 invested 

Benefit/Cost Ratio (Excludir^ FICA & FUTA) 

(Total Savings/Incremental Cost) 10.17 for every $ 1 invested 
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O v e m eK 

Phase m-Objective 

F/rpansinn/Rcfinement - Expand number of providers, refine processes, serve more difficult to serve, 
extend services to select applicants, increase service capacity to fiill operating, steady state level. 
Continue to reinforce with the Public the expectation of employability of our disabled citizens. Operate 
RTW services exclusively out of savings to trust fund fi-om prior year’s efforts. 

Timelin^ - 2 years 

Elapsed time - 5 years 

Activities 
. Implement 

. Focus on refinement of referral, follow-up, evaluation components. 

. Disseminate outcome and follow-up reports on all participating providers to clients and 
public from prior years. 

. Full National Implementation of applicant RTW referral system. 

. Presidential/Congressional progress report to the Nation. 

. Bring on more specialized services and services to small community providers. 

. Maintain public relation campaign. 





Per Year 

Phase Total 

Cumulative Total 



All Phases 

Applicants 6,250 

12,500 

12,500 

CDR 178,200 

356,400 

712,800 

General Caseload 30,000 

60,000 

90,000 

Youth 0 

0 

Q 

214,450 

428,900 

815.300 

Total Retum-To-Work 



(SGA) Off Rolls 

146,787 

273,518 

Totals - Financial Smnmarv 



Net Cost Trust Fund Current Phase 


0 

Public Relations Costs - 


2 million'total 

Trust Fund Savings Reinvested Annually in RTW 

624 million 

Savings to Federal Budget (Over 10 years ■ 

• Cumulative Program) 

24.1 billion 

Benefit/Cost Ratio (Federal Budget - Over 10 years) 

12.88 for every $1 invested 

Benefit/Cost Ratio (Excluding FICA & FUTA) 


(Total Savings/Incremental Cost) 


10.17 for every $1 invested 


Q ve rv k tt 

Phase IV-Ob|ective 

Full-Scale Operation - Service level optimized to return maximum number of people to gainful activity, 
continue system refinement Public attitude focuses on ability not disability. Benefits considered 
temporary assistance for most people with disabilities, not a form of retirement 

Timeline - 2 years 

Elapsed time - 7 years 

Activities 

• Easier cases have been placed, providers seek out more difficult cases. 

• Continue to refine refenal system. 

• Report on provider success for all prior periods. 

• Poor providers drop out. 

• More highly speci^ized providers develop niches. 

. More difficult people being placed. 

. Provider increase effectiveness. 

. Rate of malinger e^Iicant should drop. 

• RTW services become more efficient and effective, standards of performance evolve. 


343 


Ove^ew 

Pha«gfV-fcontinMcd> 

Service Av ailable To 

Per Year 


Applicants 10,000 

CDR 198,000 

General Caseload 120,000 

Youth 0 

328,000 


Total Retum-To-Work 
(SGA) Off Rolls 


Phase Total 

Cumulative Total 

All Phases 

20,000 

32,500 

3%,000 

1,108,800 

240,000 

330,000 

0 

0 

656,000 

1,471,300 

224,509 

486,401 


Totals - Fina ncial Summarv 
Net Cost Trust Fund Current Phase 
Public Relations Costs 

Trust Fund Savings Reinvested Annually in RTW 

Savings to Federal Budget (Over 10 yeate - Cumulative Program) 

Benefit/Cost Ratio (Federal Budget - Over 10 years) 

Benefit/Cost Ratio (Excluding FICA & FUTA) 

(Total Savings/Incremental Cost) 


0 

1.0 million 
1,170 million 
43.5 billion 

12.88 for every $1 invested 
10.17 for every $1 invested 


CONCLUSIONS SECTION , . u , * 

The key components to bring together an effective working partnership between people with disabilities, 
Retum-To-Work providers, employers, and the Federal Government are known and available. 
Methodology to return individuals to employment have been in practice for over 20 years and have 
demonstrated repeatedly that individuals with severe disabiUties can be returned to gainful employment. 
Many individuals currently on the roUs are highly motivated to return to work and many employers are 
ready, willing, and able to provide jobs especiaUy if reasonable incentives are provided to offset extra 
costs.* The Social Security Administration has acknowledged the need for a Retum-To-Work program 
and has expressed interest in pursuing a more aggressive ^jproach. The key ingredient that is needed to 
bring together these essential stakeholders is a clear and decisive dir^ve from Congress and the 
Executive Branch to proceed expeditiously widi such a program. Private sector providers with 
substantial levels of experience are also ready, willing, and able to assist other partners in completing the 
design and implementing an effective program. 

We request that you give us and our other stakeholders the directive to move forward so that we may 
begin immediately to assist hundreds of thousands of individuals return to self sufficiency and initiate an 
effort to stop the economic hemorrhage that is currently being experienced by the Trust Fund. We will 
assist you in whatever way possible to achieve these outcomes. Thank you for your attention to this 
issue and for requesting our input 
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Chairman. Bunning. Thank you, Mr. Start. 

I would like to start the questioning with Ms. Johnson. In your 
testimony, you recommend that the CDR review process should in- 
clude a consideration of all advances in the field of rehabilitation 
technology. Would you discuss this concept further and provide a 
few examples of what you mean and how it might work? 

Ms. Johnson. It has been my observation through the years, 
being both a rehabilitation counselor and coming through the sys- 
tem to become State director of the Georgia vocational rehabilita- 
tion agency, that many times over the last number of years, the ad- 
vances in the field of rehabilitation, and particularly in the field of 
rehabilitation technology, have made a significant difFerence in the 
capacity for individuals to be employed. 

Taking that into consideration, I have experienced examples of 
individuals who, 10 or 15 years ago, it was unreasonable to think 
that in Camilla, Ga., where I spent a number of years, that an in- 
dividual who needed family support could engage in employment. 
With the advent of technology, there are individuals in that com- 
munity today who a number of years ago could not have worked, 
stayed at home, and participated in their communities. Today, they 
are working. There are things such as computers that can be 
accessed by individuals who are visually impaired or blind, comput- 
ers that assist those with severe physical limitations to be able to 
participate in the work force, either from a remote site or directly 
onsite in the particular job. 

There have been advances in this field that I think need to be 
considered in making a determination as to whether someone can 
work or not. I do say that these have to be available, and that is 
a premise that has to be in place before it can be a part of that 
system, is that people have the proper supports to be able to en- 
gage in employment. 

Chairman BuNNiNG. Right now. State vocational rehabilitation 
agencies receive 100 percent of all referrals from the State disabil- 
ity determining agencies. What are your views concerning the pos- 
sibility for creating a level playinrfeld where State and private re- 
habilitation providers would be able to compete to provide services 
for SSA beneficiaries? 

Ms. Johnson. I will make an observation. I think there are 
things in place before we even address the issue of who is going 
to be providing it. The same disincentives are in place for popu- 
lations, regardless of what provider they go to to receive their reha- 
bilitation services. The same disincentives are there. 

I am the director of a State vocational rehabilitation program. In 
our State agency, we serve 1 in 11 people who are technically eligi- 
ble for vocational rehabilitation in our State today. We have en- 
tered into an order of selection to give priority to those with the 
most severe disabilities. Resources and the ability for agencies in 
the State are extremely pulled. We do not have the resources to ad- 
dress everybody. To open the market and give people choices I 
think is an issue we need to consider. However, at the same time, 
I think we need to be very careful to make sure that States have 
a comprehensive system, and in communities where there are no 
other options other than State vocational rehabilitation and those 
agencies, I think those need to remain in place and be viable. 
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So I am not saying exclusively one system or the other. I do 
think that there is a ball game for a wide variety of providers. 

Chairman Bunning. If the subcommittee were to write le^sla- 
tion that allows you to continue your pro^am in Georma as it is, 
and also that allows private sector participation in renabilitation 
programs so we can get a good mix with the best of both private 
and public sector rehabilitation programs going, can we get people 
back to work quicker? 

Ms. Johnson. I think options need to be there for both systems. 

Chairman BuNNiNG. Mr. Young, you mentioned a risk/reward 
system which would pay rehabilitation providers based on savings 
to the trust fund. Payments would be made when an individual 
goes off the rolls and continue so long as the beneficiary does not 
return to receiving benefits. This payment would be based on a per- 
centage of savings to the trust fund. You point out the higher the 
percentage and the longer the duration of the payments, the great- 
er the incentives for the provider to accept the risk of providing 
services. 

While such a system seems like it would work for larger provid- 
ers, capable of absorbing the risk, wouldn’t smaller organizations 
be unable to participate, as they would be unable to absorb the 
risk? Do you see any way to remedy such a situation as this? 

Mr. Young. Clearly, a pure risk/reward system is geared toward 
large providers who nave deep pockets. That is why we agree with 
the return-to-work group that a milestone system would be able to 
bring in many, many more private providers, even the very, very 
small private providers, because the risk that they accept is small, 
because it is limited to the milestone that the provider and the 
consumer have agreed to meet on the way to employment. 

The important thing is that we do not just pay for service deliv- 
ery, that we pay for the milestones connected to that ultimate em- 
ployment outcome, and then enable the providers to follow along 
with the individuals to keep them at work. 

The problem with our system right now is there is no way for 
a provider to stay in touch with a person once he gets a job. It can 
take just a phone call, a piece of equipment, a negotiation with an 
employer, to keep a person in a job instead of having him cycle out 
of the job, fall all the way back into dependency, and then have to 
climb back out of that well again. 

Chairman Bunning. You would like a followup system so that a 
provider can trace what he or she has successfully done with the 
employer, to see if there is reinforcement needed to follow up with 
that person in the job? 

Mr. Young. Yes, exactly. 

Chairman Bunning. Mr. Jacobs. 

Mr. Jacobs. Mr. Chairman, I have a gift for the subcommittee 
and the next panel — I pass. 

Chairman Bunning. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

Ms. Johnson, I liked your analysis of the three-pole tent. It kind 
of reminds me of this town, where we have a three-ring circus, that 
is, the House, the Senate, and the White House. 

I think No. 5 on your list of objectives is really the one that we 
are looking at most, and that is to ensure that the disability pro- 
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gram does exist. It bothers me to know that over the next few 
years, we are going to move about $1/2 trillion out of the old age 
pension over into disability. I will tell the chairman the same thing 
I told the President back in April: Social Security is my old age 
pension. I will say it again: Social Security is my old age pension, 
because I do not have the congressional pension, and my business 
does not have a pension. I have an IRA, and Social Security is my 
old age pension. 

Well, we want to make sure that they are there, and that is the 
purpose of these hearings. 

My question, though, to each of you who would like to answer 
this — I want to go back to the employer, because I think the em- 
ployer plays a major role in any type of disability employment. We 
have got to have an employer to hire these folks who need a job. 
What are the stumbling blocks for an employer in the current sys- 
tem? 

Mr. Watters. 

Mr. Watters. Mr. Collins, I share your view that the primary re- 
lationship here is not a bunch of rehabilitation providers with peo- 
ple with disabilities; it is an employer-employee relationship. There 
are some fundamental issues now that are of great concern regard- 
ing the basis of an employer-employee relationship agreement as it 
relates to a combination of entitlement benefit disincentives and 
the Americans With Disabilities Act. 

Employers have an immense cost of disability as it is now. Be- 
tween Workman’s Comp, costs, the cost of long-term disability, the 
cost of health insurance, the cost of accommodation under the 
Americans With Disabilities Act, there are estimates that range as 
high as 8 percent or more of the payroll cost of an employer that 
are related to disability issues. That actually constitutes a de facto 
structure in which people who are considering hiring people with 
disabilities may shy away from them when they know that that 
particular type of population has a high incidence of additional 
costs to them. 

Mr. Collins. We do not have a whole lot of time. What about 
the ADA? How does it impede an employer from wanting to hire 
someone who is disabled? 

Mr. Watters. It impedes because of the potential threat of the 
cost of the accommodation. We suggest that 

Mr. Collins. How about the threat of litigation based on termi- 
nation, should there not be a performance of productivity? 

Mr. Watters. That is another thought. 

Mr. Start. Mr. Collins, in our Projects With Industries, where 
we work in partnership with industry, we have found that by being 
there and developing a relationship as kind of a quasi provider 
with the employer, we can mitigate some of their fears over the 
ADA and retaliation. 

They are also concerned about getting people with a bad attitude, 
that kind of thing. That is one thing that frightens them a lot. We 
can help with that and counsel people. If they run into problems, 
we help people get a different job with a different employer. That 
reduces much of the stress that employers feel in terms of hiring 
people with disabilities. 
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Also, people with disabilities bv and large are pretty poor at 
knowing how to look for jobs and present themselves. That is a 
major barrier to them. So the front that they present is often not 
the one the employer is looking for. 

In our model, we looked at providing OJT of $1,500 per em- 
ployer, $500 per person placed, for working on barriers, and a 3- 
year offset for FICA, a 50-percent offset, and with those kinds of 
incentives in place to bring in employers, it is still an incredibly 
cost-beneficial program to operate. 

Mr. Young. Mr. Collins, although there is some extraordinarily 
limited anecdotal evidence about cost of disability, brought on by 
the ADA, there is no empirical evidence that anybody has ever 
gone broke doing an accommodation or hiring a person with a dis- 
ability. 

Indeed, the ADA is set up so that you do not have to hire a per- 
son if the accommodation is an extraordinary expense. 

The only situation in which the ADA is any kind of factor in a 
negative sense is when a very, very small employer wants to hire 
someone with a very significant disability. In our written testi- 
mony, we request that the ConCTess consider some tax incentives 
for very small employers to enable them to hire people with disabil- 
ities and to absorb that expense. 

But all in all, the ADA is the positive force behind Americans 
with disabilities going back into the work force. 

Mr. Collins. Anyone else? My time is running out; the yellow 
light is on. 

Ms. Johnson. In Georgia, we have the Subsequent Injury Trust 
Fund in our State, and I serve on that trust fund board. We found 
that that has served as an incentive in our State for people to hire 
people with disabilities, which does limit the exposure that you 
have to your Workman’s Comp, arena. Having served on that, I 
know that the fund has increased our options to get people with 
disabilities employed. 

Mr. Collins. Is it not true, too, that for a lot of people who be- 
come disabled due to a work accident, oftentimes there is a settle- 
ment reached, and they are shifted to the government disability in- 
surance? 

Ms. Johnson. Part of the offset clause in our State’s subsequent 
injury fund is that if the individual receives a settlement through 
Workman’s Comp., through the subsequent injury fund, that re- 
duces the amount of SSDI that is actually paid out to the individ- 
ual. 'That is a part of the settlement agreement. 

Mr. Collins. But it has shifted people 

Ms. Johnson. To the subsequent injury fund. 

Mr. Collins. Thank you. 

Chairman Bunning. Mr. Laughlin. 

Mr. Laughlin. Thank you, Mr. Chairman. 

Mr. Tenney, you talked about the success of the Projects With In- 
dustries and Project Network efforts that your company was in- 
volved with, and I noted in your testimony that in Project Network, 
160 people were placed in employment. How long ago were these 
people placed, and are they still employed; and also, did the project 
call for any followup with the clients to see if they believed they 
could or would continue in the job you helped to place them in? 
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Mr. Tenney. The people were placed approximately 1 year ago, 
maybe 16 months ago, up to probably 24--36 months ago. More spe- 
cifically to your question, there was no provision under the contract 
that we had to do followup services to the folks that we did place, 
so we have no way of knowing' whether or not they are still em- 
ployed, other than the fact that the policy of my company is that 
if indeed one of the people we do place is unsuccessful, we will wel- 
come him back into our program and replace him at no charge. 

Mr. Laughlin. Well wouldn’t followup tell you whether your pro- 
gram was successful or not, because if they are all employed, or 
most of them, that would tell you it was a g^eat success, and if 
they" are all unemployed, that would tell you it is not working. 

Mr. Tenney. Absolutely, it would. 

Mr. Laughlin. So you do not have any idea whether it is work- 
ing or not, because there is no followup. 

Mr. Tenney. Well, there was no provision for that in the con- 
tract. In order to follow up, you have to have some resources to pro- 
vide that service, and within the contract with Social Security, they 
did not provide us with the resources to do followup — only to do the 
placement. 

Mr. Laughlin. Well, to find out whether these people are still 
working, wouldn’t it just take a phone call, or is it more com- 
plicated than that? 

Mr. Tenney. That is pretty much what it would take, would be 
a phone call. We would usually follow up at 30, 60, and 90 days. 

Mr. Laughlin. Well, then, it would not take a lot of resources 
from the Social Security Administration to do a followup call. I 
think your statistics are good about getting people to work, but I 
think it would be important for us to know whether it is actually 
working or not. 

Mr. Tenney. I think it would be very simple to find that out, and 
that would be just to find out if they are still on the rolls. 

Mr. Laughlin. Yes. If they are still on the rolls 16 months later, 
that would probably tell you they were doing a good job and your 
program was working. 

I would like to know that, Mr. Chairman. 

Chairman BUNNING. I would, too, and Mr. Johnson also brought 
that to my attention. The followup, if people are put back to work 
through any contracted-out pro^am with SSA, is not there. 

Mr. Laughlin. That is the point Mr. Young was making. 

Chairman RUNNING. Yes. The followup is not there, and it does 
not take very much effort to trace whether someone who has been 
rehabilitated is now working, or if he is working 30 days, 60, or 90 
days later. When the subcommittee writes legislation, there will be 
something addressing that. 

Mr. Laughlin. Mr. Start. 

Mr. Start. On that issue, there is limited data available nation- 
ally in terms of long-term followup. As a provider, you cannot even 
provide services to many people after a 60-day closure. 

We did do a long-term followup study, however, about 10 years 
ago with Projects With Industries. One year out, we found that 
only 62 percent of the people were working at the original em- 
ployer, and that caused me to be really concerned. So I had mv 
placement staff run them down, make the phone calls, and look all 
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over until we found them. What we found was that 93 percent of 
those individuals were actually employed. 

Now, that is a limited study and gives only a small snapshot, but 
by and large, most people, once they get jobs and start enjoying 
that standard of living, tend to stay working if at all possible. 

Chairman Bunning. The biggest problem — ^if you will yield 

Mr. Laughlin. Yes. 

Chairman Bunning. The problem is that we do not have enough 
database, because we do not follow up. We do not have enough peo- 
ple getting off the rolls and going back to work to really make a 
complete study of what is going on. 

Out of the 500,000 people who were supposed to have had CDRs 
last year, only 117,000 had them, and only 17,000 went back to 
work. So you can see that SSA does not follow up on rehabilitation 
very well. We are going to make changes to ensure that they do 
because that is unacceptable to this subcommittee. 

Mr. Start. One of the problems you run into is that because no- 
body has done followup, the data you will look at will not have 
return-to-work rates that will be nearly as high as a milestone sys- 
tem like we have basically all suggested, which encourages provid- 
ers to do long-term followup. 

Also, the system that we designed, from a financial risk point of 
view, for the trust fund, is almost foolproof, in that if people dis- 
continue employment and go back on the rolls, providers do not get 
paid. We have designed models so that there is very limited finan- 
cial risk to the trust fund, and they are only paying for perform- 
ance and outcomes to deal with that problem. If you wait to get 
that data, you will wait 10 years, and you will lose literally over 
$100 billion, I am afraid, while you are researching it. 

Mr. Laughlin. Mr. Tenney, I do not want to give you the wrong 
impression. I want to compliment your program, but it would be 
very helpful to us to know how well it is working. 

I just want to conclude by asking if you work with any previous 
employers to return your clients to jobs they had before they went 
on the disability. 

Mr. Tenney. Yes. That is usually the first place we go is the pre- 
vious employer, to find out if indeed there is a way we can work 
out some kind of arrangement with him to return the employee 
back to the original employer for the comfort level that both would 
have. 

Mr. Laughlin. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman Bunning. Mr. Neal. 

Mr. Neal. Thank you, Mr. Chairman, and thanks to the panel- 
ists. These moments are useful as we determine policy. 

Let me, if I can, focus on the availability and the extension of 
services for just a couple of moments, and perhaps Mr. Young, Mr. 
Shaw, or Mr. Start could speak to this question. 

In 1992, then-Secretary of Health and Human Services Louis 
Sullivan wrote to then-Chairman Rostenkowski, saying that the 
Bush administration could not implement a provision of law requir- 
ing a demonstration project to allow people to use private rehabili- 
tation agencies. The Dallas area was surveyed in this case, and the 
Bush administration concluded that there were not enough provid- 
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ers of rehabilitation services available for people to be able to have 
the choice between private and State-provided rehabilitation serv- 
ices. 

What has changed now that would make this proposal possible, 
and are there enough providers of private rehabilitation services to 
make it feasible to consider this type of care as an option? 

I come to this, I want to tell you, with an open mind. I would 
like to hear what the witnesses have to say. 

Mr. Young. Well, I am not entirely sure where the Secretary got 
his information, but in our network, there are over 5,000 private 
providers of vocational rehabilitation services across the country, 
and that is just private not-for-profit providers; that does not count 
the for-profits, and probably a few dozen or so that I am not aware 
of. But there is an extensive network of private providers in this 
country who could step up to the plate, who are now providing vo- 
cational rehabilitation services through other programs, such as 
the DD program and the mental illness program and others, who 
would be glad to take on this opportunity. 

Mr. Shaw. I remember when the study was done, the issue was 
not whether or not there were a sufficient number of providers, but 
would the providers participate. Due to the reimbursement policies 
that were in place at that time, a not-for-profit organization had no 
resources to provide the services to a large pool of people for whom 
they might get reimbursement, after an extended period of time. 

Given that set of circumstances, you would find the providers not 
willing or able to participate in the projects. So it was not an issue 
of availability; it was an issue of would people do it. 

Mr. Neal. OK. 

Mr. Start. Beyond the members that Mr. Young mentioned, the 
National Association of Private Practitioners in Rehabilitation has 
an additional 4,000 members that I am aware of that provide reha- 
bilitation services. The Projects With Industries, there are about 
120 of those projects around the country that are well networked. 
In fact, Projects With Industries placed 2,500 of roughly 5,000 peo- 
ple who came off the rolls through the vocational rehabilitation 
process last year, just through their relatively small effort. So I 
think small providers could impact it immediately. 

Mr. Neal. The light is still green if the other members of the 
panel wish to address the issue. 

Ms. Johnson. I think we need to be careful that we do not have 
an either/or kind of scenario, because as we look at the partner- 
ships that have developed over the years — and my exposure, obvi- 
ously, is to my State— 4)ut as I look at the partnerships that have 
developed, the State and the private nonprofit sector are working 
hand in glove with others in this arena. It is not an either/or proc- 
ess. So I hope we are very cognizant of the fact that we do not cre- 
ate a scenario that is totally one or the other kind of situation. 
Many individuals who are served in private nonprofit programs ac- 
tually come through the door of the vocational rehabilitation sys- 
tem and receive portions of their rehabilitation services through 
the private nonprofit; other parts of their rehabilitation, they may 
receive from a private physician, from a private physical therapy 
firm, or others that may or may not be available in the small rural 
communities in my State. 
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Mr. Neal. Thank you. 

Sir. 

Mr. Tenney. I find that we have probably been one of the best 
kept secrets in the rehabilitation retum-to-work movement, evi- 
dently. Certainly, if you were to take just the Projects With Indus- 
tries model that is in place now, there are immediately probably in 
excess of 100 vendors who have proven to be successful in the re- 
turn-to-work environment and could be jump started immediately 
with a return-to-work effort. 

Also, the Social Security Administration contracted for about 150 
different projects in the return-to-work arena, and they had no 
shortage of people who were willing to participate in that project. 
Certainly, at least 50 percent of those projects were successful. So 
I found it shocking when you said that there is just no one out 
there to provide it. 

Mr. Neal. No, I did not say that; Mr. Sullivan said that. We 
should qualify that. 

Mr. Tenney. Well, then, Mr. Sullivan said that. I think I under- 
stand. 

Mr. Neal. Mr. Watters. 

Mr. Watters. I think the response of Mr. Shaw is really appro- 
priate. There is a balance between two major factors that needs to 
be maintained in drawing the market of service providers to work 
with people with disabilities. 

One factor is competition. We have to have enough incentive for 
competition for those providers, and the after-the-fact reimburse- 
ment model just simplv did not provide it. 

The other factor is that we want to pay for outcomes, not process, 
and that is the balance that needs to be maintained in this mecha- 
nism. 

Mr. Neal. Thank you, Mr. Chairman, and thanks to the panel- 
ists. 

Chairman BuNNiNG. Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Mr. Start, you say in here: 

The current proposed method of paying for rehabilitation costs after placement, 
plus a percentage of profit, ignores the substantial cost of those that fail in the reha- 
bilitation Diwess. It places all the risk on the providers and fails to level the 
plavingfield because State vocational agencies are fully funded for both successful 
and unsuccessful. 

I want to talk about that, because as you know, before 1981 
State agencies got reimbursed for unlimited services, but few peo- 
ple returned to work; and since 1981, they have used trust fund 
moneys only after a person has gone back to work, but the results 
are still the same. It seems that nothing has improved. 

What is happening here, and is the State just in the business of 
getting reimbursement? 

Mr. Start. Well, I think first of all, you are looking at a State 
model that is severely overworked, for starters. One of the wit- 
nesses talked about 11 percent of the people whom they are able 
to serve right now; so they are under a tremendous workload, as 
one piece of it. 

In terms of the incentive — I have lost track of a piece of the ques- 
tion — 
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Mr. Johnson. Well, since 1981 we have only begun payments 
after 9 months’ work. 

Mr. Start. Yes. One of the things that really has not changed 
is the fact that the State agencies are reimbursed for all their costs 
by the Rehabilitation Services Administration. So from our perspec- 
tive as a private provider, all of the costs have already been paid 
for all the risk that the government is taking by an alternative 
funding source, and then, when and if the agency gets a successful 
return to work and gets somebody off the rolls, the payment they 
are getting is essentially a bonus. 

Bonus payments do not mean much to State agencies. There is 
no profit motive there. They are already overworked. So frankly, I 
would not predict in that model, in an overworked system, that it 
would impact performance. 

On the other hand, with private providers, we would love to work 
with a system like that, where you pay for everything up front and 
then reward us for that kind of an outcome. 

Mr. Johnson. Would you advocate going to a private operation? 
Do you think that would be helpful? 

Mr. Start. Yes, definitely — but not quite like the setup of the 
State rehabilitation organization. Frankly, I think that that puts 
too much risk on the government. The model we have talked about 
pays a small incremental pajmient, similar to the Goodwill model, 
for completing a plan that the individual has signed and committed 
to, so the person is in charge of his plan and has made an active 
commitment to get a job. 

Then we have another incremental payment after the person has 
retained the job for 60 days. 'That means the job is stabilized, the 
person likes it, and there is a low probability of failure. Then we 
have talked about another payment at 1 year, and then a percent- 
age of the trust fund out over time. We have run that model by a 
number of providers, and there is significant interest of many to 
participate. 

Actually, I designed the model to be foolproof. We loaded the 
funds such that you could not make money for failing, you cannot 
make money for providing process, and the only way a provider 
could really be successful is to satisfy the individual, get the job he 
wants, and keep him in it. The only way that the taxpayer risks 
money is— well, they do not risk much money past paying for an 
evaluation, frankly. It is all calculated into the model that we have 
developed. 

Mr. Johnson. Thank you. 

Ms. Johnson, do you agree with what he just said, and can you 
tell me what part of your reimbursement comes out of the trust 
fund, if any? 

Ms. Johnson. Yes. We in Georgia get a reimbursement for those 
individuals who are receiving SSDI and have returned to work and 
have met the SGA level. 

Mr. Johnson. You mean after 9 months? 

Ms. Johnson. After 9 months, yes. 

Chairman BUNNING. Will you jrield? 

Mr. Johnson. Yes, of course. 

Chairman BuNNiNG. They also get paid up front for the rehabili- 
tation. 
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Ms. Johnson. No. 

Chairman BuNNiNG. Not from SSA, but from someone else. 

Ms. Johnson. From someone else. The issue for us is dealing 
with managing an organization, as I stated, that technically serves 

I in 11. There are many pressures on the State agency not only to 
serve those with Social Security who are on SSDI, but also to serve 
a large base of population. So I have many pressures that he is 
talking about; in the public sector, it is not all security and safety 
there when you are dealing with a program that only serves 1 in 

II who are technically eligible. So it becomes the choice of whom 
do you serve. There are a lot of risks for us as well. If we invest 
a great deal of those RSA resources into a population that, for 
whatever reason, does not go back to work, then we are also not 
serving somebody else, because we have used those resources in an- 
other arena. 

So I get a lot of pressure from a lot of fronts. It is not just a prof- 
it or loss, or when the money comes back. I am under the same 
standards to perform that a private sector provider would be. 

Mr. Johnson. OK. Let me ask you two more questions. YouVe 
talked about taking care of those who are disabled and have bad 
attitudes. If you get them with a bad attitude, you counsel them: 
is that true? 

Ms. Johnson. No, I did not make that statement. 

Mr. Johnson. OK. Do you take care of those people? 

Ms. Johnson. Well, there are people who come in, and I 

Mr. Johnson. I believe you have to help them all. How do you 
get them into the system? 

Ms. Johnson. One of the things we look at is why people have 
an attitude on not returning to work, and it is my contention that 
our system is the problem, and not necessarily the individuals, and 
that if we can change that system so there is an incentive instead 
of a disincentive to go to work, I think we have dealt with a lot 
of the “attitude problems” that people have. 

I really believe in the value of work and that people want to 
work. I have a problem with the phrase “bad attitude.” 

Mr. Johnson. I agree with you on that. Mr. Start alluded to it 
and so did the chairman. Are you getting paid double for what you 
do out of the rehabilitation fund and the trust fund? 

Ms. Johnson. That money that comes back into the rehabilita- 
tion system allows us to serve other individuals with disabilities 
who may or may not be a part of SSDI. Believe me, when I am 
funded to serve 1 in 11, when that money comes back into the sys- 
tem, it goes to serve someone else. 

Mr. Johnson. Thank you. 

Thank you, Mr. Chairman. 

Chairman Bunning. Mr. Portman. 

Mr. Portman. Thank you, Mr. Chairman, and I thank all of you 
for being here. 

We are looking at a broad range of issues— management issues, 
due process issues — as represented on the chart over there — but 
nothing is more important than what you are telling us about 
today. I for one am learning a lot, and I think the panel is, too. 

My first question really goes to Mr. Young’s comments on provid- 
ing incentives for employers. You talked about the targeted jobs tax 
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credit idea. What you have spelled out in your testimony is essen- 
tially what we have now. I think your figures show $444 more per 
employer as a maximum credit than we allow now, but otherwise, 
it reflects the current system. 

If you will indulge me for 1 minute here — and I know it is not 
directly related to SSI, Mr. Chairman, but the subcommittee is 
looking at this issue right now of TJTC, the targeted jobs tax cred- 
it, and whether it works or not. Pizza Hut and other private sector 
entities claim that they have done effective outreach in the disabil- 
ities community and that it has been a good program. I wonder if 
you have any comments on the current targeted jobs tax credit, not 
just limited to small businesses, and if any others would have any 
comments on that program. 

Mr. Young. It has been an effective program over the years. We 
have a lot of evidence from our job coaches and job developers in 
the field who have used it as a tool to get entre into employers and 
to open up job markets and job opportunities for people that they 
had not been able to open up before. 

Mr. PoRTMAN. Any other comments on the TJTC? 

Mr. Start. Yes. Our placement counselors have considered it to 
be a real positive tool over tbe years in opening up jobs that would 
not otherwise be available. 

One of the problems we have run into with it, though, is that its 
political future is swin^ng from a pendulum every, single year. I 
talked about relationships earlier in my testimony, and jobs come 
from relationships that we have with employers, and so our coun- 
selors get real nervous about talking an employer into a targeted 
jobs tax credit if he thinks the rug is going to be jerked out from 
under the employer. 

So watching that pendulum swing from year to year has de- 
creased the effectiveness of an otherwise quite effective tool, actu- 
ally. 

Mr. PoRTMAN. That is an excellent thought, and I think most of 
us on this panel probably agree that permanence makes more 
sense, even if the program has to be slimmed down some, because 
of the lack of planning and certainty on the part of employers. 

Mr. Tenney, do you have a comment on the targeted jobs tax 
crodit? 

Mr. Tenney. Yes. One of the issues with targeted jobs tax credit 
is that — ^it seems like you are exactly right— Pizza Hut, McDon- 
ald’s, McDonnell Douglas, America West Airlines— many of the 
large organizations are very much tuned into targeted job tax cred- 
its. But the little “mom and pop” operations where we do most of 
our job placement do not have access to that, they are not aware 
of it, they do not have the technical assistance to access it, they do 
not understand it, and they frankly have been ^ven a bum rap, I 
think. They are out there, ready to go ahead and hire someone, and 
these other things are certainly tools for this population, but the 
small businessmen just do not have the wherewithal to access this 
tax benefit. 

Mr. PORTMAN. One of the issues is the amount of redtape, paper- 
work, and so on involved in it, particularly after the employment 
certification that is in existence now, and a lot of us would like to 
simplify that and make it a precertification process. But it is inter- 
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esting to know that it is having some effect in the disability com- 
munity. 

More generally speaking, Mr. Start got into some of his model 
ideas, including a reduction in the employer payroll tax over a pe- 
riod of time, and other tax incentives that are much more aggres- 
sive, really, than the targeted jobs tax credit. I suppose your expe- 
rience would indicate that that is an effective tool to get the private 
sector more involved in your relationship with them — or what has 
your experience been on some of these tax incentives? 

Mr. Start. Well, I have to agree with what Mr. Tenney said, in 
a way, in that for the smaller employers, it is not the best incen- 
tive. Actually, a simple OJT works well with a small employer. It 
makes sense. You just go in and ask what are you going to teach 
the person, how much is it going to cost, how long is it going to 
take, and do a quick little plan. 

No incentive is going to work for every, single employer, and I 
would encourage you not to evaluate it that way. Tax incentives 
work really well for the big guys, for the big, growing companies 
and those that are in an incredible growth mode or are very, very 
profitable. 

In our model, what I did there was pick a number that we 
thought would work, and actually, it is fairly high, because we 
wanted to demonstrate to you that even with a very significant, 
substantial tax incentive, that the return-to-work effort still works. 
I think there is a danger in trying to isolate one of these individual 
variables and ask, OK, should we put in the tax incentive? Let us 
do a 10-year study and see if it works. Where is your data? Well, 
then you have just lost another $100 billion. Does OJT work. So 
we try to take a holistic approach and say, look, if you throw all 
this stuff in there that everybody says works, and it costs this 
much, it still pays. 

Mr. PoRTMAN. It still pays off in the end. 

Mr. Start. It still pays off— and that is with the existing as- 
sumptions, the actual kind of performance that Mr. Tenney and 
other research projects got using some of these same kinds of tools. 
So it is not speculation; it is based on actual results from the field. 

Mr. PoRTMAN. My bias on this is probably on the competition 
side, on outcome based rather than process based. I come at it with 
an open mind, but I am more focused on the private sector side. 
You are outnumbered this morning, unfortunately, on the panel, 
Ms. Johnson, although you have done an excellent job presenting 
your point of view. 

But I guess what I weald like to hear from Mr. Start, Mr. 
Watters, and others — and perhaps this is in the written testimony 
and you could provide it to us later — as to what the parameters 
should be when privatizing to make certain all geographic areas 
are served. In other words, let us say rural areas, underserved, 
other areas where there might not be the private sector CTOups — 
I know Mr. Young talked about 5,000-plus groups — what do we do 
in those areas? In terms of your regulation and parameters, you 
talked about the theory that less regulation will have more results, 
which is my bias as well, but what should those parameters be? 
What kinds of certifying regulations should be in place to keep less 
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credible organizations from taking advant^e of a private sector 
program getting Federal funds and taking off with them? 

My time is up, but if you have a quick comment, I would like to 
hear it. 

Mr. Start. On the rural side, one of the things that we have pro- 
posed is that we utilize what we call the network manager, who 
would have to service a fairly large geographic area and be kind 
of an umbrella organization to work with the smaller providers and 
handle the funds and do the administrative stuff, and they would 
share in the performance payments. They would only get paid like 
the direct provider, for performance, primarily. 

So that would create kind of a community of effort in that re- 
gard. That deals with a piece of it. 

Mr. PORTMAN. Thank you. 

Chairman Bunning. Your time is up, Mr. Portman. 

Mr. Portman. Thank you, Mr. Chairman. 

Chairman RUNNING. Mr. Christensen. 

Mr. Christensen. No questions, Mr. Chairman. Thank you. 

Chairman Running. Mr. English. 

Mr. English. Mr. Chairman, I will yield my time to Mr. Portman 
to continue his line of questioning. 

Mr. Portman. Any thoughts on the rural areas, Mr. Watters? 
[Laughter.] 

Chairman RUNNING. Well, since he is going to have to wait, I am 
going to question before him. 

Mr. Portman. All right. 

Chairman Running. I want to question Mr. Shaw on behalf of 
a good friend of mine who was a member of this committee, who 
is now representing your organization, Mr. Fred Grandy. You men- 
tioned in your testimony that of the 34,000 referred to Goodwill In- 
dustries for job placement, 23,000 were placed in competitive jobs. 

Mr. Shaw. That is correct. 

Chairman Running. That is a 70-percent success rate. 

Mr. Shaw. That is correct. 

Chairman Running. Would you like to be appointed to be Com- 
missioner of Social Security and DI? [Lai^hter.] _ 

You are going to have to share with this panel and with this sub- 
committee how you do it, and how you do it successfully — and do 
you trace the people after they go to work? 

Mr. Shaw. We do as has been indicated by many of the other 
panel members — we trace, either by requirement, by a funding au- 
thority, or by philosophy. We do not have the ability to track for 
the 12 or 18 months that I think is required to demonstrate suc- 
cess, particularly for this program. 

We track traditionally between 90 days and 6 months for our 
programs to demonstrate 

Chairman BuNNiNG. Well, wouldn’t you find some of those people 
coming back to you if they fell out of the work force? 

Mr. Shaw. Yes, yes, we would. 

Chairman Running. So therefore, you can find those people. But 
the ones that do not come back 

Mr. Shaw. We can find them. The issue is not whether or not 
you can find people. You can do that if you invest resources in 
going out to the community and locating them. 
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Our success rate is measured, as I think is traditional in the 
field of rehabilitation, somewhere between 60 and 90 days counts 
as a success. I believe it has been the assumption in our industry 
that if you bond a person to the job, and that occurs during some- 
thing like 60 or 90 days, then the likelihood of success is there. I 
think other research has indicated that that is not necessarily true, 
and I think the problem you have here in dealing with the Social 
Security program is that it is probably not true, that we do not 
have a lot of people achieving SGA. 

Our contention is and has always been that there has to be 
points of intervention if you are going to ensure long-term success. 
Points of intervention require resources, and without any system 
that says we will resource what we think will work toward achiev- 
ing that long-term outcome, it is not going to happen. 

Chairman BUNNING. Do the persons who come to you generally 
have health care, or are they in a void of health care, or are they 
under Medicare, or Medicaid? 

Mr. Shaw. Medicaid or Medicare. The preponderance of people 
we serve are still covered in some way, shape, or form by health 
care. 

Chairman Bunning. Is that a disincentive to go to work? 

Mr. Shaw. Yes, it is a disincentive. It is a disincentive not only 
to individuals, but you must remember that disincentives also can 
occur to significant others — ^family, the people who would be care 
givers otherwise. They put a lot of pressure on the individual, so 
that even if the individual says, “I do not care; I am willing to take 
my risk,” he can have a group of significant others who say, “We 
do not want to take the risk with you.” So yes, the medical system 
is a problem. 

Chairman BuNNiNG. That would be a disincentive, also. 

Mr. Shaw. Exactly. 

Chairman Bunning. I think we can design a plan that would 
take away that disincentive, and I do not think it is that com- 
plicated. 

Mr. Shaw. I think so, too. 

Chairman Bunning. Is there anybody else on the panel who has 
questions? 

[No response.] 

Chairman Bunning. Thank you all very much for your testi- 
mony. 

Would the last panel please come forward — Glenn Fait, Fred 
Amer, and Louis Enoff. Would the panelists please give their 
names and identify their positions as they testify, and Mr. Fait, 
would you please start us off? 

STATEMENT OF GLENN A. FAIT, ASSOCIATE DEAN, SPECIAL 

COUNSEL AND DIRECTOR, INSTITUTE FOR ADMINISTRATIVE 

JUSTICE, MCGEORGE SCHOOL OF LAW, SACRAMENTO, 

CALIF. 

Mr. Fait. Yes, thank you, Mr. Chairman and members of the 
subcommittee. My name is Glenn Fait, and I am associate dean 
and_ special counsel at McGeorge School of Law in Sacramento, 
Calif., and director of the Institute for Administrative Justice 
there. 
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I would like to mention that the Institute for Administrative Jus- 
tice is a unique organization in the country that for the last 23 
years has specialized in the field of administrative hearings and 
appeals processes for a variety of Federal, State, and local agencies. 

For the past 12 years, we have had a series of contracts with the 
Social Security Administration, primarily in the area of their recon- 
sideration hearings that are required after continuing disability re- 
views. Congress, about 12 years ago, required that when a person 
was discontinued after CDR, they receive a face-to-face hearing at 

the DDS level. oo a 

I do want to mention that I am not speaking for bbA even 
though I have had contracts with them for years. I am speaking 
basically from my own experience, and my opinions are my o^. 

I do agree very strongly with many people who have said that 
there are too many levels of review and levels of appeal in the 
Social Security disability appeals system, and I do believe that they 
result in an inflation of allowance rates, and probably an inappro- 
priate inflation. , , i 

I think it is very logical if you look at the systern, the only people 
who are able to appeal are people who are denied at the lower 
level. Nobody is appealing inaccurate allowances. Therefore, if you 
were to add perhaps anotW three levels to that review process, an 
applicant would probably have a 100-percent chance of being al- 
lowed if he stuck in there for the 5 years it would take to be re- 
viewed at eveiy level. 

There have been a number of reasons given for this allowance 
rate variance as it goes up the ladder— different law, different 
standards being applied, new evidence being submitted — and all of 
those are important. There is one that I would like to mention that 
I have not heard talked about, that I think is very important, and 
that is that many of these cases, if not rnost of them, that come 
to these hearings are very, very subjective issues. 

The objective cases are usually taken care of early on, and when 
you get to these hearings, the impairment is usually not the issue. 
The issue is how that impairment affects a person’s abilitv to wo^, 
and that very often becomes a very subjective issue, based upon the 
statements of the claimants themselves. Mr. Jacobs pointed out a 
very good example of that. It is basically the testimony of the per- 
son himself and how he is able to function. 

Therefore, I think people tend to compare cases when they are 
very subjectively based, and you have a tendency when you conduct 
the hearing to say, well, this person seems worse off than the one 
I had last week, and I g^ranted him, so I will grant this person. 
There is somewhat of a basis for comparison that you develop 
which becomes quite subjective and not very objectively based. 

My proposal is that the Social Security Administration eliminate 
three levels of review that are currently in the system— the recon- 
sideration level, the administrative law judge level, and the nght 
to appeal to the Appeals Council. I believe that substituted for 
those should be a single, simple hearing of record at the local DDS 
level, and I think these hearings should be conducted by people 
who are specialists in disability evaluation and have experience 
with the Social Security program. My experience over 23 years has 
been that when you have a very special substantive decision to 



359 


make, you are better off to take a specialist in making that sub- 
stantive decision and train him in how to conduct these informal 
hearings than you are to try to take a lawyer and make him into 
a specialist in that substantive area. After all, these are not O.J. 
Simpson trials. They are hearings that last perhaps 45 minutes; 
only one side is represented, and it is actually more like an inter- 
view by an investigator than it is a trial. People are easily trained 
to conduct those kinds of hearings. 

We have trained many hundreds of those people to conduct CDR 
discontinuances under the current system, although there are not 
many CDRs being done, so they are not being used, but there are 
hundreds of them who have been trained for this purpose. 

I think the hearings need to comply with the standards of due 
process established by the Supreme Court in the case of Goldberg 
V. Kelly. I do not believe these hearings should be subject to the 
Administrative Procedure Act, and I think Congress should specifi- 
cally exempt them. In my opinion, the Administrative Procedure 
Act was intended for a traditional trial-type hearing and was not 
intended for a mass hearing process of which Social Security dis- 
ability is the most massive, and we need to develop special rules 
for that kind of hearing. 

I also believe in the disability court that Mr. Arner will talk 
about, and I think we should take the resources that we save on 
this very costly appeals process and move them to the front end of 
the system so that the initial determination and the investigation 
relating to it can assure that the first decision is correct so that ap- 
peals will not be necessary. 

Thank you very much, and I would be happy to answer any ques- 
tions. 

[The prepared statement follows:] 
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STATEMENT OP GLENN A. FAIT 
DIRECTOR, INSTITUTE FOR ADMINISTRATIVE JUSTICE 
MCOEOR6E SCHOOL OF LAM, UNIVERSITY OF THE PACIFIC 
Before the 

SUBCOMMITTEE ON SOCIAL SECURITY 
COMMITTEE ON MAYS AMD MEANS 
HOUSE OF REPRESENTATIVES 
Regarding the 

SOCIAL SECURITY DISABILITY PROGRAM 
AUGUST 3, 1995 

SUMMARY 

The current SSA multi-level disability appeals system should 
be replaced by a single hearing of right and a special disability 
court to hear appeals. 

Savings from the sin^lification of the appeals system should 
be reallocated to the initial determination process, and the 
initial decision maker should be given more flexibility to use 
those resources as appropriate for each individual case. 

Only a single hearing is required by law, and the multiple 
levels of appeal within the current system result in an inflated 
overall allowance rate. This inflated rate is caused by four 
factors : 

1. Adjudicators at different levels of review are using different 
standards to evaluate the claims. 

2. New evidence is allowed at each level of review. 

3. Some adjudicators do not understand their appropriate role in 
the institutional decision making process. 

4. Many decisions are based on subjective factors which cause 
adjudicators to make judgements based upon comparisons of 
cases rather than objective evidence. 

A single hearing will ensure that all evidence is put on the 
table at the earliest time. If the adjudicator understands his or 
her appropriate role, he or she will apply the same law and policy 
in making the decision as the initial decision maker. And, with 
only one hearing level, the adjudicator will have a broad base of 
cases to compare when subjective factors are present. 

Hearing adjudicators should be chosen based upon their 
knowledge and experience in the field of disability evaluation and 
Social Security program. 

The single hearing should be informal and should comply with 
all of the elements of due process required by the Constitution. 
The adjudicator should take an active role in developing evidence 
and should not have any responsibilities that conflict with the 
role of impartial adjudicator. 

SSA should, on its own motion, be able to review and modify 
decisions that it determines are incorrect. 

A special disability court should be established to review all 
appeals of disability decisions from SSA. 
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Mr. Chairman and Members of the Subcommittee: 

Thank you for inviting me to appear here today. My name is 
Glenn Fait. I am the Associate Dean-Special Counsel of McGeorge 
School of Law, University of the Pacific, in Sacramento, 
California. I have been the Director of the Institute for 
Administrative Justice at McGeorge for nearly 23 years. The 
Institute is a uni<^e organization that specializes in the field of 
administrative adjudication. We have provided services in this 
field to a variety of federal state and local government agencies. 
We train administrative adjudicators, act as consultants to 
agencies in developing administrative hearings and appeals systems, 
and conduct hearings by contract for a variety of government 
agencies . 

For the past twelve years. The Institute for Administrative 
Justice has worked under contract to the Social Security 
Administration. This work has been related primarily to the 
reconsideration hearings that are required by Congress to be 
conducted for continuing disability review cases (CDR's) . We have 
trained hundreds of hearing officers and have provided advice and- 
consultation to Social Security with respect to its appeals system. 
Let me make it clear, however, that I do not appear here today to 
speak on behalf of the Social Security Administration or to 
intentionally promote the views of any particular individuals 
employed by Social Security. Rather, I am here to offer my own 
opinions, opinions based on twenty- three years of experience in the 
field of administrative hearings and appeals. 

I appear today in the spirit of President Clinton's initiative 
to put aside vested interests and take a fresh look at the best way 
to serve beneficiaries as though they were valued customers 
deserving of fair and prompt handling of their requests. I also 
would like to echo the views expressed by Social Security 
Commissioner Shirley Chater, who stated to this committee on May 
23, 1995, that the current system is not working and that 
“tinkering at the edges" will not give the American people "the 
service they deserve." Unfortunately, no matter how dedicated 
Social Security is to these goals, real change cannot take place 
unless Congress and the President provide the clear direction 
needed for such change. 

I will try to confine my remarks to my field of expertise, 
that is, administrative hearings and appeals. 

Surely, few will argue with my general recommendation, that 
Congress establish a fair, more efficient and cost effective 
appeals system which will ensure that those eligible for benefits 
under the law receive them promptly, that those not eligible are 
denied promptly, and that those who have received benefits and are 
no longer eligible are promptly removed from the rolls. I believe 
that such a system can be achieved by strengthening the initial 
determination process, providing a right to a single hearing of 
record, and establishing a specialized disability court. I shall 
discuss each of the elements in more detail. 


Initial Defcarmi nation 

I agree with many of the current reengineering initiatives 
that the initial determination process should be more user friendly 
and that applicants should not be made to feel that they are being 
bounced between various offices and decision makers. How this is 
best accomplished is not necessarily in my field of expertise. 

However, an area that interests me greatly concerns the use of 
resources at the initial level . I believe that greater resources 
should be expended at this initial level of eligibility 
determination. Rather than spending vast sums on appeals that 
sometimes occur years after the initial determination, more of 
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thos6 resources should be shifted to the front end of the system to 
provide the initial decision maker with the means to ensure a 
correct decison the first time. 

With respect to the relationship between accuracy and 
resources, I believe that the initial decision maker should be 
given flexibility in developing the evidence necessary to make the 
correct decision. It is inappropriate to require that the same 
exact process be used in all cases. If the disability examiner 
believes that talking to the claimant by telephone or in person 
will help, the examiner should be able to do so. If additional 
medical evidence is necessary, the examiner should be able to 
obtain it. Many claims cam be disposed of easily and accurately by 
a review of the records. Those claims that clearly are denials or 
allowances should not be encumbered by the costs associated with 
face-to-face interviews. Claims based primarily on subjective 
elements such as symptoms of pain described by the claimant may 
well require further investigation into how well the person is able 
to perform his or her daily activities. The initial decision maker 
should be provided the means to conduct such an investigation. 

If the single -hearing system that I propose were to be 
adopted, the cost at the administrative appeals level should be 
significantly reduced. Much of the savings could then be 
reallocated to the initial level so that accuracy at that level 
could be further increased. 

Why the right to only a s ingle hearing? 

The Supreme Court in the lemdmark decision of Goldberg v. 
Kelly, 397 U.S. 254 (1970) concluded that the Due Process Clause of 
the Constitution required am evidentiary hearing before the State 
of New York could discontinue public benefits. Although the law in 
the State of New York provided for a post -termination fair hearing, 
the Court ruled that an evidentiary hearing must be held prior to 
the termination of benefits. The Court commented that "due process 
does not, of course, require two hearings. If, for example, a State 
simply wishes to continue benefits until after a 'fair' hearing 
there will be no need for a preliminary hearing." The court did 
not require any other administrative proceedings or levels of 
appeal . 

Many agencies have developed multiple levels of administrative 
appeal for a variety of reasons, but not because those levels of 
review are required by the Constitution or by statute. 

The past practice in Social Security has been to provide a 
claimant the right to a number of levels of administrative appeal: 
the reconsideration stage after the initial decision in the DDS, 
the Administrative Law Judge hearing, the appeals council and, 
eventually, an appeal to court. At each level, there have been 
significant allowance rates. It is my opinion that the more 
levels of review within the system the greater the overall number 
of allowances that will result. After all, the only one with the 
right to appeal is the person who has been denied or discontinued. 
No mechanism exists for appealing erroneous allowances, with the 
exception of a few "own motion" reviews. And if there is an 
erroneous allowance, the improvement standard makes it all the more 
difficult to later cease that person's benefits. 

There are a number of reasons for the significant allowance 
rates at the various levels of appeal. 

1 . Not everyone is apDlvina the same standards. 

The initial decision maker in the DDS is guided primarily 
by policies (POMS) of the Commissioner. Traditionally, when an 
applicant has appealed a denial of am initial applications, the 
first level of appeal has been to another DDS employee. That 
person has usually also applied the POMS. At the reconsideration 
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level for continuing disability review, the hearing officers are 
instructed to refer primarily to the regulations and Rulings. Most 
Administrative Law Judges (ALJ's) do not feel bound by the POMS, 
and many do not believe they have to comply with the Rulings. The 
Appeals Council uses the regulations and Rulings, but the Federal 
Court is not bound by the Rulings. Is it any wonder that there is 
little consistency among the various levels of appeal? 

2. New Evidence is being admitted at each level of appeal,., 

I have often said that Social Security does not truly 
have an appeals system, but rather multiple levels of initial 
determination. One cannot fault the lower decision maker when the 
higher decision maker comes to a different conclusion because of 
new and different evidence. It is important to get as much of the 
evidence on the table as early as possible. Currently, claimant 
representatives have great incentive to hold back evidence until 
the ALJ hearing. If there were only one administrative hearing of 
right, the evidence would have to be produced early in the process, 
resulting in a more efficient process and a more prompt and 
accurate decision. 

3 . Many Administrative Law Judges do not have an appropriate 
view of their role in the appeals system. 

Administrative hearings are designed primarily to provide 
a chance for an agency to correct its own mistakes. By taking a 
fresh look at the evidence in a hearing setting, another agent of 
the agency can determine whether the initial decision was correct. 
This process is referred to as "institutional decision making." 
The decision is the decision of the agency, not the decision of an 
individual judge. 

The role of the adjudicator in such a system is to make 
fndings of fact based on all the evidence in the record and then to 
apply the regulations, rules and policy of the department in making 
the ultimate decision regarding disability. The only person given 
the power to make the ultimate decision is the Commissioner of the 
Social Security Administration. The hearing adjudicator should act 
as a trusted assistant to the Commissioner in formulating the 
appropriate decision. The Commissioner should always have the 
right to change the decision of the adjudicator if the Commissioner 
believes the decision is inconsistent with Social Security policy. 

The Social Security Administration today is at war with 
itself. Instead of working to carry out the policies of the 
Commissioner, many ALJ's claim total independence from the agency. 
Many ignore agency policy in determining individual cases. 

In recent years, many ALJ's have contended that to be 
impartial they must be given the same independence as a judicial 
judge. This contention totally misconstrues the role of an 
administrative adjudicator. In Goldberg v. Kelly , the court 
concluded that an adjudicator can be impartial even though he or 
she is an official of the public agency that made the initial 
decision, and can even have been involved in aspects of a case as 
long as he or she did not participate in making the determination 
under review. 

The doctrine of "separation of functions" has been the central 
tenet of impartial administrative decision making under both the 
Due Process Clauses of the Constitution and the Administrative 
Procedure Act . While the decision maker must be performing a 
function distinct and separate from the initial decision making 
function, the decision maker need not be separate from the agency 
for which is he or she performs that function. 

The failure of many ALJ's to understand the appropriate role 
of the administrative adjudicator may help explain why a DDS may be 
told by SSA that it has a 93% accuracy rate in making disability 
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decisions and then have seventy to eighty percent of its cases 
reversed by ALJ's. 

4. When making subjective decisions, comparison of cases 

becomes a .. primary iall u^n g ^ pn indLlvidual decision 

making . 

There is much talk about requiring that decisions be 
based upon objective evidence. The Social Security Administration 
has developed a comprehensive set of regulations, rulings, and 
policies to provide consistency of decisions based upon objective 
evidence. But the reality is that many decisions made by 
disability adjudicators are quite subjective. 

The principal issue in most hearings is not whether there is 
an impairment, but rather, how that impairment affects a person's 
ability to work. Often there is little objective evidence for 
making such a decision. The doctor and the hearing adjudicator are 
forced to base their opinions on the statements of the claimants 
themselves. This is especially true in cases involving 
cardiovascular, musculoskeletal and psychological impairments. 

I believe that when an adjudicator is required to make 
decisions based on very subjective evidence, the adjudicator will 
often rely on his or her experience with previous cases. In other 
words, the adjudicator will compare past claimants to the case 
before him or her. The thinking goes like this: "This person 
appears to be worse off than a similar case I had last month. I 
allowed that case; therefore, I should allow this case." In the 
process of making such comparisons, the adjudicator develops a kind 
of grading curve. This may account for the fact that many 
adjudicators have very predictable allowance rates that do not seem 
to be affected by a change in lower-level allowance rates. 

A number of years ago, a state DDS administrator informed me 
that he was quite pleased that he had managed to double the 
allowance rate at his DDS initial decision level but was disturbed 
that the allowance rate at the ALJ level had not changed. He 
assumed that since the DDS was allowing twice as many cases, the 
ALJ allowance rate would decrease proportionately. It did not. 

I am not aware of any study that has been conducted to prove 
or disprove this theory, but, if I am right, one proposal being 
considered in the reengineering effort may result in a higher level 
of allowances. One of the reengineering proposals is to have an 
adjudication officer (AO) review the file, gather the evidence 
together, and hold a conference with the claimant's representative 
prior to the ALJ hearing. The AO would then allow the cases that 
would likely be allowed by the ALJ. The ALJ would hear only those 
cases not allowed by the AO. The assumption is that the program 
will result in a lower allowance rate by ALJ's because fewer cases 
that should be allowed will be heard by the ALJ. If my theory is 
correct, the use of the AO will only further skew the cases that 
the ALJ will be comparing, and the allowance rate of the ALJ will 
not change significantly. 

Taken to its extreme, this approach would assume that if there 
is an 80% allowance rate at the ALJ level, and we can identify 
those cases and allow all 80% before the ALJ level, the ALJ will 
have a 0% allowance rate. Can we really believe that this will 
happen? I believe that of the 20% of cases going to the ALJ, a 
significant percentage will still be allowed. 

For the reasons stated above, I believe that the 
administrative appeal process should provide for a single hearing 
with all of the required due process protections, and that the 
hearing should be conducted by a person with experience in 
disability determination who applies the same law and policy as the 
initial decision maker. 
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Who Should Conduct the Hearing? 

My twenty-three years of experience with administrative 
adjudication have convinced me that when the substantive decision 
to be made involves a high degree of special expertise, that 
decison is best made by a specialist in that substantive field. 
Social Security disability determinations require a high degree of 
special expertise in the area of disability evaluation. 

It is easier to train a disability specialist to conduct the 
informal, one-party disability hearing than to train an attorney to 
be a disability evaluation specialist. Currently, ALJ' s are often 
recruited based on their experience as trial attorneys. In my 
opinion, experience as a trial attorney can greatly interfere with 
an attorney's ability to assume the role of disability hearing 
adjudicator. The role of a disability adjudicator is that of a 
truth seeker, not an advocate. The procedures used in a court 
trial have little similarity to those in a Social Security 
disability hearing. In actuality, there is little in law school 
that prepares an attorney for the role of disability adjudicator. 
Law school curriculum is directed primarily to the adversary 
process used by courts. Little is offered with respect to 
administrative procedure and social legislation, and nothing with 
respect to disability determination. Certainly, law schools do 
attempt to teach their graduates how to think analytically. 
However, we do not have a comer on that market. There are many 
other professionals who learn to think analytically. Although 
attorneys should not be precluded from being disability hearing 
adjudicators, their selection should be based on their experience 
and knowledge of disability evaluation. 

It is also important for the adjudicator to have experience 
with and knowledge of the Social Security disability program. 
Program knowledge is important to ensure that the adjudicator's 
decision is consistent with SSA policy. To ensure accuracy in 
decision making, it would also be helpful to have disability 
adjudicators with experience in reviewing a wide range of claims so 
that their basis of comparison is broad. This will be especially 
true as long as subjective factors continue to play a key role in 
the adjudication of disability claims. 

Some people fear that nonattorneys will be unable to conduct 
fair hearings. However, for the past 12 years, a large number of 
trained nonattorney hearing officers have been conducting 
reconsideration disability hearings. Claimants in these hearings 
have often been represented by attorneys. By all reports, the 
hearing officers have performed well, guaranteeing the claimant a 
fair hearing while at the same time using their disability 
evaluation and program knowledge and experience to arrive at the 
correct decision. 

To summarize, the criteria for selecting disability hearing 
adjudicators should emphasize expertise in disability evaluation 
and knowledge of the SSA disability program. 

What Kind of Hearing Should be Provided? 

The hearing provided as a matter of right to the disability 
claimant should continue to be an informal hearing in which the 
adjudicator has an affirmative obligation to develop the evidence 
in order to make the correct decision. 

The hearing should provide the basic due process rights set 
forth in the Goldberg v. Kelly decision. These include the right 
to timely and adequate notice; the right to be heard, present 
evidence and witnesses; the right to be represented; the right to 
disclosure of evidence; and the right to confront and cross-examine 
adverse witnesses. The hearing should be conducted by an impartial 
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adjudicator whose functions are separate from those who make the 
initial determinations being reviewed. Adequate rules should be 
included to prevent inappropriate ex parte communications, and 
there should be a written decision that sets forth the findings of 
fact and the evidence relied upon, and that makes clear application 
of Social Security law, regulation and policy to the facts 
supporting the ultimate finding concerning disability. 

I also believe that each adjudicator should handle his or her 
own cases from start to finish. The adjudicator should review the 
evidence, prepare for the hearing, conduct the hearing, and write 
the decision. The use of a decision writer allows the adjudicator 
to avoid engaging in the systematic evaluation required under the 
sequential evaluation process. The decision maker should be the 
decision writer. 

All of the procedures mentioned above are currently a part of 
the continuing disability reconsideration hearings process. 

Should the Hearing Decision be Subject to Review? 

While there should be no further administrative appeal of 
right after the single hearing of record described above, the 
Social Security Administration should have the ability to review 
individual decisions on its own motion. The hearing adjudicator's 
decision should be an initial decision that would become the 
decision of SSA unless SSA decides to review the decision on its 
own motion. This procedure is consistent with the provisions of 
the Administrative Procedure Act and the concept of institutional 
decision making. 

I do believe that any review of decisions should be based upon 
neutral criteria, such as the selection of a certain percentage of 
decisions from all regions, states, or individual adjudicators. 
Individual hearing officers should not be targeted, and allowances 
and denials should be reviewed with equal thoroughness. 

I would also recommend establishing a procedure that would 
encourage hearing adjudicators to prepare proposed decisions in 
difficult cases and request the agency to review the decision prior 
to adoption. 

SPSgjAl- 

I agree with the many people who have proposed the 
establishment of a special court to handle appeals of disability 
cases. Fred Arner will speak in more detail concerning this 
proposal. I do believe that such a court should be limited to 
determining whether there was an error of law, an error in applying 
the law to the facts, a procedural error, or a lack of substantial 
evidence supporting the findings of fact. The court should be 
precluded from allowing new evidence and should base its decision 
solely on the record of the administrative hearing. 

Thank you for your time and I look forward to answering any 
questions you may have. 
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Chairman Bunning. Thank you, Mr. Fait. 

Mr. Amer, you had a long association with a former colleague of 
ours, Mr. Pickle. I only wi^ he were still here — ^believe me, I do. 
Please proceed, Mr. Arner. 

STATEMENT OF FREDERICK B. ARNER, KENSINGTON, MD., 
FORMER CHIEF, EDUCATION AND PUBLIC WELFARE 
DIVISION, CONGRESSIONAL RESEARCH SERVICE 

Mr. Arner. Mr. Burke before Mr. Pickle, too. 

Mr. Jacobs. You are probably disabled yourself 
Mr. Arner. Well, I am unattached. I did work in the Congres- 
sional Research Service, on this subcommittee, and in the Social 
Security Administration in the disability area. 

I will talk primarily about the Social Security court. We have a 
number of bills. We have Mr. Jacobs’ bill that he has introduced 
in this^ Congress, which you, Mr. Chairman, and Mr. Jacobs intro- 
duced in^ the last Congress. That was a Social Security circuit court 
bill. I think this would go a very long way in making more uniform 
the treatment of claimants, elimination of the acquiescence prob- 
lem, and the development of more uniform case law. It would also 
bring a much more rational way of approaching policy issues. The 
Social Security Administration would have one body of law to focus 
on; they could appeal cases; they could write new regulations, or 
they could come to the Congress, rather than the situation we have 
where law varies all over the United States. We really cannot come 
to grips with these variations, and the Social Security Administra- 
tion has struggled with this to a great degree in recent years. 

One amendment I would suggest to that bill is to allow the Social 
Security circuit court to handle the class action suits, that they all 
would come to the circuit court, and the circuit court would be al- 
lowed to send them out to the appropriate district court. The court 
could consolidate all the class actions throughout the United 
States. 

We have had situations where we have had 10 or 12 class actions 
on the same subject, because attorneys go out and file them in dif- 
ferent jurisdictions where they think they can get the best action. 
So I think that that would be a very commendable function to add 
to the courts jurisdiction. 

Now, if you really want to bite the bullet— that was what Mr. 

Burke used to say, as Mr. Jacobs will remember 

Mr. Jacobs. Oh, he used to do it. [Laughter.] 

Mr. Arner. You go all the way, and you go to the Archer bill, 
or preceding that, it was the Pickle bill, and before that, it was the 
Burke bill. This is a specialized court that was really designed on 
the structure of the Tax Court, and it would replace the district 
court jurisdiction. Under the circuit court bill, you would still re- 
tain the existing district court structure, but und.er this Archer bill, 
you would replace the district court with a specialized court that 
would cover the United States and would have the ability, as one 
court, to try to develop a more coherent body of law. You could 
have this with the proposed circuit court review under your bill. I 
think under the Archer court bill, appeal would go to the Federal 
circuit, but if you wanted to have a Social Security circuit, that 
would make even more sense for the appeal. 
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One benefit here is that you would have specialized judges and 
you would have the ability to have uniform procedures at the dis- 
trict court level. Now, the district courts are governed by a nml- 
titude of rules and regulations and procedures at their level, but 
this approach would provide one standard set rules and procedures. 

One example is the use of magistrates. Some district courts use 
them extensively; others do not use them at all. There is a provi- 
sion in the Archer bill for the appointment of commissioners, which 
would be equivalent to mamstrates, and they would have the abil- 
ity to help with heavy worldoads. 

I will just mention brie^ a couple of the other problems here. 
Uniform policy standards. The administration in their latest initia- 
tive is renewing the idea of reading from “one book.” and I would 
like to call your attention to a rather productive period back in 
1983 and 1984 where there was a plethora of rulings that came out 
at that time defining policy in a more coherent manner. The rul- 
ings are supposed to be applicable both to the DDS and the AUs. 
Now, some ALJs do not think they are bound by rulings, and that 
causes a little problem. But it is a good thing that SSA is a^n 
working on this, because a lot of work needs to be done here. The 
class actions have diverted them from a normal policy evaluation 
to more of a reactive approach where they are putting out rulings 
and regulations, primarily to counteract or acquiesce to court rul- 

ingS. „ . J AT T T 

On the lack of uniformity between State agencies and ALJs, 1 
will just say that there are two different standards of review that 
you might want to look at. The ALJs are reviewed on the substan- 
tial evidence standard. 

I see the red light is on, so I will cease. 

Thank you, Mr. Chairman. 

[The prepared statement follows:] 
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Testimony before Social Security Subcommittee 
on the Disability Insurance Program 
Frederick B. Arner 
August 3, 1995 


Mr. Chairman, 

It is a pleasure to be back before the Social Security Subcommittee this 
morning. As Andy Jacobs knows, I served the Congress for over 30 years, and have 
devoted most of my career to disability issues. 

From 1975 to 1983, 1 served on the Subcommittee staff, and had chief 
responsibility for disability issues. Prior to that, I spent many years with the 
Congressional Research Service, in the American Law Division, the Government 
Division, and finally, as Chief of the Education and Public Welfare Division. I 
attended Harvard Law School and have a law degree from George Washington 
University. 

From 1983 until 1987, 1 worked at the Social Security Administration in 
disability policy and at the Office of Hearings and Appeals. In 1989, using a grant 
from the Sloan Foundation, I conducted an extensive study of the disability program, 
and wrote a book recommending a model structure for the program. 

Of the subjects which were highlighted in your press release, I will deal 
primarily with the problems of litigation and the establishment of some type of Social 
Security Court. I will also discuss the related problems in providing and implementing 
uniform policy, and desirability of modifying a system which allows evidence on a 
case to dribble in for years. 

Social Security courts 

I am aware this is not the first time you have heard me on this subject so will 
try to be brief. This subject has been looked at many times by commissions, advisory 
councils, and study groups over the last twenty years, the latest of which is the Federal 
Courts Study Committee. The latter had been established by Congress and reported 
back in 1990. Mr. Chairman, you and Nfr. Jacobs introduced a bill last Congress on 
the subject, as have past Chairmen and Ranking Members of this Subcommittee, 
including Mr. Archer, Mr. Pickle, Mr. Jacobs, and Mr. Burke. 

I will summarize the pros and cons of the different approaches. The old Burke, 
Pickle, and Archer bills would have established a Social Security Court which would 
have jurisdiction over all Title II and XVI determinations. It would have taken away 
jurisdiction from the U.S District Courts and placed it in judges of the specialized 
court. Appeal from the Social Security Court would go to the Court of Appeals for 
the Federal Circuit. On the other hand, the bill you and Mr. Jacobs introduced, H.R. 
3265, in the 103rd Congress (which Mr. Jacobs has introduced in this Congress - H.R. 
1587) would keep the district courts but have all appeals of Social Security and SSI 
cases go to one circuit court, a new U.S. Court of Appeals for the Social Security 
Circuit. 

Your previous bill would be a major step forward in providing uniformity in the 
interpretation of the disability provisions of the law. It would probably be more 
acceptable to the advocate community than the Archer bill from the 103rd Congress 
and could by implemented more quickly. In fact, it could be a transitional step toward 
a more comprehensive Social Security Court structure. 
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I would suggest that the Social Security Circuit Court should be given the 
authority to receive and assign all class action suits to Ae district courts. This was 
included in Mr. Archar’s bill of last Congress. These cases - though often legitimate 
in nature — have been a major disruptive force in the administration of the disability 
program in the last fifteen years. Such a provision would allow the consolidation of 
cases on the same issue and greatly curtail "forum shopping" by advocates who wish to 
obtain the maximum sympathetic consideration of their concerns. 

There are, however, a number of things you will not get out of the Social 
Security Circuit Court approach. You will not have judges at the district court level 
who are specialists in disability process and law. In this you will find support in the 
advocate community who have argued that a "generalist" district court judge is a better 
protector of claimant’s right than a "specialized" court judge. They argue that a Social 
Security Court would be "dominated" by the administering agency. Ironically, in the 
past SSA has argued that such court would interfere with its policy setting functions. 
Although I believe both these arguments are not substantial, they apparently have been 
effective ones in preventing remedial action. The lack of uniformity of treatment of 
claimants because of judicial intervention has continued unabated under the present 
system. 

Also, under your previous bill, Mr. Chairman, the rules of courts will continue 
to be determined differently — by district and circuit -- throughout the United States. 
These rules of practice can by quite significant and would probably be beyond the 
control of the Social Security Circuit Courts unless it was stated otherwise in the 
legislation. Moreover, to have one set of rules for social security cases in the district 
courts and another for all others would add confiision to a scene already chaotic 
enough. One quite important difference in district courts throughout the United States 
is their use of magistrates. Some district courts use them extensively and magistrates 
in some jurisdictions become de facto disability specialists. The degree of supervision 
and review by the district judge vary by court and circuit. 

If a uniform judicial approach is considered the highest priority, or as Mr. Jim 
Burke used to say "you want to bite the bullet", the Archer bill is the preferred 
approach. It would establish uniform rules of practice and procedure and it would 
provide a chief judge with authority to deal effectively with disability court workload 
and processing times. Under the existing district court structure you lack such 
flexibility. Moreover, a Social Securit>' Court would provide you with a mechanism to 
deal in a uniform manner with remands and enforcement of the "substantial evidence 
rule". In the past these have been the subject of abuse by district court judges even 
though Congress has tried to curtail such activity a number of times. 

Finally, if you go the Social Security Court route you appear to be setting up a 
court which is more of an Article I (legislative) court than an Article III (judicial) 
court. Constitutional experts struggle to explain the difference but the tenure of the 
judges seems to be the most crucial element. The Archer bill would have provided a 
tenure of ten years for such judges. To be a Article III, court life tenure is required. 
Either approach could be utilized. The argument for life tenure is the increases 
appearance of independence. Judicial independence is a mixed blessing in the views of 
some. 
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In addition, the law requires an appeal by the Government within 60 days of the 
district court decision and the Justice Department requires that SSA make their appeals 
recommendation within 30 days. The numbers and layers of lawyers, tectoicians, and 
bureaucrats who must input into the appeals process in the 30-day period is mind- 
boggling, and an effective review from both a policy and legal standpoint within this 
time period is very difficult if not impossible. I suggest a lengthening of the appeal 
time frame to at least 90 days. The Congress in passing the Social Security 
independent agency bill with Social Security having its own attorneys has helped. But 
SSA should have authority to appeal cases to the circuit court level without Justice 
Department participation. Presumably, appeals from the circuit court to the Supreme 
Court would still go through the Solicitor General. 


Uniform Policy Standards 

As part of its reengineering of the disability programs, SSA is continuing the 
struggle to implement the concept that all adjudicators read from "One Book on 
policy and procedures. Over ten years ago Congress called for this and in the period 
1983-1984 there was an unusually productive period went the Office of Disability and 
Office of Hearings and Appeals collaborated in the promulgation of a great number of 
Rulings which clarified the policy in many crucial areas. Since then, however, the 
lack of Rulings has been marked and the slowness in getting out Regulations has 
returned. Regulatory reform for SSA, in contrast to some other agencies, is the 
promulgation of more policy direction rather than its curtailment. The latest SSA 
efforts should be applauded and encouraged. 

One of the primary reasons for a Social Security Court or appeals court is the 
elimination of conflicting court established disability standards in different regions of 
the country. Moreover, the "non acquiescence” problem will disappear under either 
type of legislation and coherent and relatively uniform body of case law will gradually 
be formed. Where SSA disagrees with a finding it vnll be able to appeal a court 
decision which it believes violates desirable and lawfiil policy or go to Congress for 
legislative clarification. 


Administrative standards of review 

A related concern is lack of uniformity in standards for disability or in their 
application at the administrative level. The constantly increasing ALJ reversal rate of 
State agency decisions continues to foster the belief that something is amiss in the 
process. The traditional explanation by SSA that the ALJs are really looking at 
different cases because of the passage of time and an "Open” record does not 
completely explain the difference in result. 

A recent SSA study shows a substantial variation in how SSA quality assurance 
(QA) personnel look at State agency decisions as contrasted with Appeals Council 
review of ALJ decisions. For instance, in a study of ALJ decisions the QA personnel 
found 80% lacking documentation to support the decision while peer review by ALJs 
reviewers found only 20% had insufficient documentation. This is not altogether 
surprising in that the decisions are being reviewed on different standards, '^e ALJs 
use the Appeals Council standard of substantial evidence while the QA reviewers 
utilize a "preponderance of evidence" standard. 
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One obvious step in achieving more uniformity in decision-making would be the 
use of the same standard. I question whether it is appropriate to use the "substantial 
evidence" standard in reviewing cases at the administrative level. This is a standard 
used almost exclusively in courts review of administrative action. Use of "substantial 
evidence" at the administration introduces a looseness in review of both allowances and 
denial which does not support what might be considered a "best decision" philosophy. 
At the court level such a standard of reviews may be sustainable because deference is 
more appropriate to the "expert" agency making the determination. The committee 
may wish to consider whether legislatively it should provide a uniform standard for 
reviewing decisions and that the appropriate standard should be "preponderance of the 
evidence". 


Closing the record 

For almost fifteen years the Congress has attempted to reform the system so that 
documentation for determinations of disability be introduced early in the process. SSA 
reengineering endorses this concept in its emphasis on increased development at the 
initial level. 

In the 1980 amendments the Congress attempted to put a modest restriction on 
the "open record" which would prevent new evidence to come in at the fourth level. 
the Appeals Council. The law and the legislative history stated rather clearly that the 
record would be closed after the decision of the ALJ. However, many years thereafter 
a regulation was promulgated which allowed "new and material" evidence to be 
introduced at the Appeals Council level as long as it related to the "period" before the 
Appeals Council level. This was a clear violation of Congressional intent. 

In 1982 this Subcommittee reported out a bill that went further and required a 
"closing of the record", with some notable exceptions, after the reconsideration. The 
rationale was to expedite the process and to prevent the practice of some attorneys in 
holding back evidence for submittal to what they considered a more sympathetic 
forum, namely the ALJs. The legislation died in the Rules Committee. Perhaps this is 
an appropriate time for the Committee to once again explore this issue. At the very 
minimum it should demand that SSA revoke its misinterpretation of the 1980 
amendment. 

I thank the Subcommittee for the opportunity to present my views. 
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Chairman Bunning. Mr. EnofT, please proceed. 


STATEMENT OF LOUIS D. ENOFF, PRINCIPAL, ENOFF 
ASSOCIATES, LTD., SYKESVILLE, MD., FORMER ACTING 
COMMISSIONER OF SOCIAL SECURITY 

Mr. Enoff. Thank you, Mr. Chairman and members of the sub- 
committee. I have been here many times before, but this is the first 
time that I have been here as a private citizen, and I appreciate 
this opportunity to be here. I commend you for holding these hear- 
ings on this subject that is vepr important, and it appears that 
there is some consensus forming about some of the needs for 
change. , , 

Let me say that the current Social Security disability program is, 
I believe, basically a sound program. It is very valuable to the 
workers and families that contribute to the Social Security Trust 


However, the program has substantial lingering administrative 
problems, and I believe these problems do threaten to undermine 
the public’s confidence in the program. 

These problems include long delays in the decisionmaking proc- 
ess at the hearing and appeals level, an inadequate number of con- 
tinuing disability reviews being performed, and perhaps most im- 
portantly, the lack of a viable rehabilitation component. 

Suggestions for improving the process over the years have in- 
cluded shortening steps in the appeals process, as my colleagues 
have said, the closed record in appeals, creating a disability court, 
and creating a new category of temporary disability. 

Now, my experience of over 30 years in Social Security, in this 
area primarily, convinces me that there are two overriding prin- 
ciples which you should employ when making change to the SSA 
disability program. First, the various segments of the program, as 
displayed on the chart that Ms. Ross used, the various portions are 
not independent. They interact with each other, and making 
changes to one process can have a tremendous effect on another 
process. So you have to consider the effects of changes to every one 
of those pieces when making changes. 

More importantly, I believe, any substantial changes to the dis- 
ability process must — and I repeat, must — ^be accompanied by safe- 
guards to protect the rights of applicants and beneficiaries. 

Now, with these principles in mind, I believe that a package that 
includes eliminating the reconsideration step, including a predenial 
interview, replacing the AU hearing with a hearing by a State dis- 
ability hearing officer, closing the record, examination of the ap- 
peals council review, creation of a disability court, a strengthened 
SSA review process, the introduction of a temporary disability cat- 
egory, an improved and increased CDR effort, and an improved and 
increased emphasis on rehabilitation at all levels of the process, 
would be a package that would go a long way toward solving the 
current problems that plague this program. 

This package should be accompanied by the safeguard of an in- 
troduction of an ombudsman concept in the State DOS to protect 
the rights of beneficiaries and applicants. 

None of these recommendations should be taken as condemna- 
tion or even criticism of the persons who are serving as claims rep- 
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resentatives, disability examiners, or ALJs in the current process. 
I believe the overwhelming majority of these persons^are com- 
petent, caring individuals who are attempting to carry out their du- 
ties in a professional manner. 

These proposals recognize the need to streamline a process which 
threatens the viability of a basically sound program. 

Since the orange light has not even come on, I would add two 
points. One thing that has not been talked about a great deal this 
morning, but that concerns me greatly, is the increase in the need 
for representation, or the belief by citizens that they need a rep- 
resentative to get what they are paying for in their FICA taxes. I 
believe Ms. Ross said it is now 70 percent of persons who hire a 
person to represent them. They pay for that out of their own funds 
to get a benefit which they have been paying FICA taxes to be enti- 
tled to. That troubles me and concerns me. I do not have a specific 
solution, but I think this package would go a long way toward 
eliminating what people conceive as a need to have someone rep- 
resent them with their government or against their government. 

The second point that I would make — ^and I was reminded when 
Mr. Jacobs told his stoiy that Senator Long lectured me many 
times about what the disability pro^am was intended to do and 
not to do, and about people who visited him who did various and 
sundry activities that they perhaps were not supposed to be able 
to do. But he said that when the program was created — and I was 
not there, despite what some people might say, in the fifties — the 
projection then was that one-half of 1 percent of payroll would 
cover the program. It is more than that. When someone asks, well, 
how much should it cost, I give you an answer in my testimony; 
I think it should cost what it takes to pay a reasonable benefit to 
persons who become disabled and to care for their families. They 
have paid for that right. I think the benefits now are reasonable, 
not excessive. So I do not think that the benefits are out of sync, 
but the administrative costs could certainly use some attention. 

I thank you again, and I would be happy to try to answer any 
questions you may have. 

[The prepared statement follows:] 
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STATEMENT OF LOUIS D. ENOFF, PRINCIPAL 
ENOFF ASSOCIATES UNITED 
SYKESVILLE, MD. 

Mr. Chairman and Members of the Subcommittee: 

Thank you for the opportunity to be here and to testify before you today. Although I have 
testified before this subcommittee many times, this is my first opportunity to come before you as a 
private citizen rather than a representative of the Executive Branch. I appreciate your invitation and 
will be pleased to assist you in any way I cam 

Someone has said that a society may be judged by the manner in which it treats the most 
vulnerable of its members. The Social Security Disability Program often deals with those members 
of our society who are most vulnerable. I want to make this point up front. While my testimony 
will focus on problems with this program, I want to state forthrightly and unequivocally that there is 
much about the Social Security Disability Program ftiis is right and honorable. There are literally 
millions of men, women, and children in this country who testify to the value and fairness of this 
program, as well as the need for it. Workers who during a period of disability were able to have the 
dignity of counting on the disability insurance program to M^ch they had contributed during their 
employment as well as families who were able to get by and maintain a decent standard of living 
while a breadwinner was incapacitated, testify to the need for and value of this program. 

The need for the program is certain and the basic concepts and principles of the program are 
right. Using medical and vocational standards to determine a j^rson’s ability to work and 
periodically reexamining those wdio are not permanently disabled is right. I also believe the 
placement of the responsibility for administering the program with the Social Security Admimstration 
and the use of state agencies as partners is correct There may be a need to adjust these 
responsibilities from time to time, and to encourage more participation by the private sector, but the 
basic design is correct. The basic program design and the federal state partnership should be 
maintained. 

On the other hand, there are problems, big problems and lingering problems, but not 
insurmountable problems. The program is worth saving and should not be scrapped because of these 
problems. The major problems as they have been correctly identified in your statements announcing 
this hearing are: Long delays in processing, lack of an effective CDR process, failure of the 
rehabilitation portion of the program, and the escalating costs in both program and administrative 
costs. 

Before I discuss some solutions to these problems, let me first state two principles alx>ut 
changes to the disability process which I learned in my 30 years with the SSA. This experience has 
been confirmed from my experience working with and studying disability programs in dozens of 
countries throughout the world. 

First, you cannot change any one segment of the disability process without having an effect 
on the other segments. Like the proverbial marshmallow, if you push in one side, there will be an 
extension on some other side. The initial application process, the disability determination process, 
the appeals process, the rehabilitation process, and the CDR process are interactive. Any change to 
one of the processes should carefully consider the likely effects on the other processes. 

Secondly, and more importantly, introduction of sudden or major changes in any of the 
processes should not be made without adequate safeguards. I lived through the dark days of the early 
1980’s and the lingering after effects of the changed CDR process. We should learn from these and 
other experiences, where sudden or massive changes to the process were tried without adequate 
safeguard. The results can be lasting and even permanent for some of those affected. 

With these principles in mind, I would like to discuss some of the suggestions for improving 
the current process. 

Long Delays In Processine I would add to the long-delayed decision process another very 
disturbing problem that should be addressed. The continuing growth in the number of claimants who 
feel they need to hire a representative to have their claims properly decided. While I certainly 
believe that every citizen should have the right to have a representative, and that the SSA should 
recognize and cooperate with that representative, it is disheartening to think that a citizen should 
need to hire a representative in order to receive what is properly due them. FICA contributions are 
make by workers to endure fair and proper treatment of claims, and the growing dependence on paid 
representatives is to me a symptom of the current elongated disjointed appeals process that should be 
considered along with the other noted problems. 

Based on the latest statistics I have seen, the delays in processing are concentrated in the 
appeals and court levels. The state DDS and SSA field office processing times and accuracy rates 
are at very good levels despite unprecedented woridoads. Long term efforts to strengthen the 
partnership benveen SSA field offices and the DDS seem to have paid off and there needs to be 
continued effort to provide incentive for a total quality process that is more user friendly. 

There have been several suggestions for improving the appeals process while ensuring fair 
treatment of applicants and lessening the need for a hired representative. My colleagues on the panel 
have offered some positive approaches and I would like to offer comments on those and others under 
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comideration. 

Elimination of the Reconsideration Step This seems like a relatively easy way to shorten a 
lengthy appeals process. However, this action bv itself would be a mistake. If you look at the 
various steps in the appeals process and their affect you will note that the reconsideration process 
accounts for almost 10% of allowances while consuming a short portion of overall processing time 
and at a cost well below the ALJ hearing. The reconsideration process serves to complete the 
appeals process for about half of those who appeal the initial decision. As a process by itself it is 
more efficient and effective than any of the following steps. 

• While I would not recommend elimination of reconsideration as a stand alone improvement, I 
have previously referred to the interaction of the various steps. Considering the interactions, I 
believe that elimination of the reconsideration step could be effective if it is combined with the 
introduction of a pre-denial interview by a decision maker trained to elicit relevant information from 
the applicant and a revised hearing process. Currently no information is collected about persons who 
are denied at the initial stage but do not appeal that decision Over half of those denied at the initial 
application stage do not appeal that decision. Not until the ALJ hearing does the applicant receive a 
face-to-face meeting with a decision maker. 

Two aspects of that process are especially troubling. First, those persons who are denied and 
never get to a hearing are not tracked by anyone. SSA has no funds to track these persons or to 
refer them to rehabilitation or other services. I believe we should be concerned about those persons 
and that the pre-denial interview would be a helpful step in determining what type of help is needed 
for those persons. I agree that many of these applicants were applying only because of requirements 
from their welfare office or private insurance company. However, I am concerned that many of these 
persons may not appeal because they lack the stamina or ability to pursue what they view as an 
overwhelming bureaucratic process. I hope that the introduction of a pre-denial interview will help 
to elicit information about these persons and help to refer them to rehabilitation or other forms of 
assistance. 

The second disturbing point about statistics from the appeal process is the allowance rate at 
the ALJ level which is over 70%. You may note that I did not call it a reversal rate, but an 
allowance rate. I do not call it a reversal rate because the ALJ decision is not a new decision based 
on the same record. The long passage of time and the introduction of new evidence often means that 
the ALJ is considering a new claim. ALJ allowances are sometimes based on impairments that were 
not even alleged at the initial application. In order to deal with these problems I suggest a 
combination of two solutions: A disability hearing bv a state disability hearing officer, and a closed 
record . While these proposals have been put forth separately in the past, they are related. 

First, the disability hearing . I have come to believe that a disability hearing by a state 
disability hearing officer could be an effective replacement for that ALJ hearing if two conditions are 
met: (1) The introduction of some safeguard at least in the early stages; and (2) The introduction of 
a more effective review process by SSA to replace the Appeals Council and current quality reviews. 

Before elaborating on the idea of replacing the ALJ hearing, I want to make one thing very 
clear for the record. My experience with persons at all levels of the disability process from initial 
application at the SSA field office, through the initial disability decision and reconsideration at the 
DDS, through the ALJ hearings process and the Appeals Council, convinces me that the vast majority 
of these persons are competent, considerate, intelligent persons trying to fairly and accurately do their 
jobs. The process and other pressures often hinder claims representatives (CRs) from taking the time 
they would like. Time and lack of personal face to face contact impede the disability examiner from 
sometime performing the job they would like. The convoluted process, the passage of time, and 
disparate court rulings all serve to frustrate the ALJs’ work. 

I have said in the past and will say again for the record, in my opinion over 90% of the ALJs, 
disability examiners, and claims representative are competent, caring civil servants trying to do their 
jobs correctly. My recommendation to make significant changes to these processes should in no way 
be taken as criticism of the individuals. We all know that there are exceptions, where incompetence 
or poor conduct or even fraud is uncovered. In these circumstances administrative processes should 
be used to correct abuses. Program changes should not be made to overcome poor performance. 

As for the disability hearing, I believe that there is merit in placing responsibility for the 
initial decision through the hearing decision within one component of the organizations involved. 

That should give better control for consistency and timeliness but a safeguard for the applicant is 
needed. This safeguard is especially needed when we recognize the three hat role of the ALJ which 
would be eliminated. I would inteiject, at least for the first few years, the use of an ombudsman for 
each state agency that conducts disability hearings. This would be federally financed position with 
specific duties, but some discretion should be left to the state in how and where to locate these 
positions. 
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Ombudsman staff should be kept small in ^ but have considerable visibility and 
independence in order to hear and r^olve complaints in an impartal manner. I recognize that this is 
a new concept, but I have given considerable tlnnight to the possible fall-out from the replacement of 
the ALJ process and believe that this safeguard is essential. 1 believe that no state should have more 
that 10 or less than 1 ombudsman to perform this role. I would encourage a dialogue between SSA 
and the DDSs to arrive at viable arrangements and support for this concept. 

The ombudsman should provide protection for the applicant. On the other hand, there needs 
to be some protection of equal treatment between the state hearings offices and for the disability trust 
fund. There is no political incentive for states to deny ^licants for disability benefits since it is 
100% federally funded, and in the past the DDSs have not been prone to act outside the regulations 
of the program. However, with this newly proposed inocess, it is advisable for SSA to "b^f up" the 
review process to combine the goals of the cmrait quahty assurance (QA) and Appeals Council 
reviews. 

In terms of the closed record. I believe that tlw elimination of various steps in the process 
should provide enough of a time saving to allow the record to be closed after the pre-denial 
interview. In that way, any appeals to the courts would be for the purpose of clarifying policy. 

Legislation has repeatedly been introdiM:ed regarding a Socid Sec urity Court. Once again the 
Social Security court by itself could be problematic, but when combined with the previously 
discussed proposals, I believe that such a court could be vesy effective. The courts have exerted a 
great deal of pressure on the disability program over toe past 20 years. Some of these pressures have 
been real and some imagined, some justified and some unjustified some good and some bad in my 
opinion. 

The current system that allows toe 13 circuits to make differing decisions about this highly 
technical program needs improvement. While closing toe record would reduce the number of 
claimants who file for appeal, I am concerned that some increased Judicial Branch workload could 
result. Perhaps if there is a method to recruit large number of toe highly qualified ALJs as principals 
in this process, a smooth transition could be effected. 

A court system that provides consistent decisions and faster resolution of legal question should 
help reduce time delays and pressures throi^hout toe process. Careful consideration needs to be 
given to how toe SSA will carry out its representation actions with this court. 

Another proposal that has been offered in toe past is the idea of temporary disability. I think 
toe idea of temporary disability should be given furth^ consideration. Turning to our current 
statistics we see that about 20% of allowances occur at toe ALJ level and above. Fully 80% of 
allowances occur through toe sate DDS processes and accuracy rates at these levels hover around 
97%. 

If you talk to disability examiners ami others familiar with toe process, you would find 
consensus that about 80% or more of the applications for disability could be rather easily determined 
to be allowance or denials. It is the remaining 20% where much less certainty lies. Let’s assume 
that we can divide toe 20% of allowances that are made at toe ALJ level into five categories: 

(l)New Evidence, (2) Worsening of condition because of the passage of time, (3) Court ruled 
differing from adjudication guideline, (4) Affect of the personal appearance and/or representative, and 
(5) Difference of opinion about allowance or doiial between the disability examiner and the ALJ. 

My previous recommendations should alleviate all but the last of these categories, (5) the difference 
of opinion between the examiner and the ALJ. I believe we are talking at most about between 5% 
and 10% of toe allowances. 

Many disability examiners have told me over the years that they could predict which denials 
would be overturned by toe ALJ with 90% accuracy. I believe that this is true and for this small 
percentage of cases, I believe temporary disability should be explored. I would limit temporary 
disability to this small group initially because I believe toe system is not prepared for the idea of 
temporary disability. In order to be prepared to handle temporary disability, massive changes in the 
CDR and the rehabilitation processes must occur. 

The CDR process is currently not able to keep up with current mandated reviews and does not 
really do anything to assist the disabled beneficiary in returning to woric. The CDR process must be 
strengthened not only with staff and technology but by linking it to rehabilitative services. Currently 
less than 1% of disability beneficiaries leave the disability rolls in order to return to work. This is 
despite the fact that surveys show that 30% to 60% of disabled persons would like to return to work. 

I believe that there are several basic reasons for the dismal failure of rehabilitation in the past. 
The first reason is somewhat historic. The original disability program was designed as a disability 
retirement program. The eligibility age was set at 50 and toe criteria was to be a disability expected 
to be long term or to end in death. Although the definition of disability has been changed a couple 
of times toe concept was never changed to em[toasize toe goal of rehabilitation. A second reason for 
the lack of success has been toe lack of commitment or coordination among the agencies responsible 
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for administering the programs necessary for achieving siK;cess; HHS (now SSA), Education, and 
Labor. Also, there has been a lack of incentives for states to take innovative approaches and to 
involve th« private sector. Until we create an atmosphere where rehabilitation and return to work are 
expected, we will not succeed. 

Today’s process causes the f^iplicant to jump through hoops to prove inability to work, and 
then discusses the possibility of returning to work. I believe that there should be a definite link 
between the CDR pro cess and rehabilitation . National attention and commitment to this effort by all 
three agencies are necessary. While the cost of this effort seems high, the cost of not investing in 
rehabilitation is phenomenal in human as well as monetary terms. With the right attitude and 
commitment it can be done. There are proven techniques and the results not only improve a perron’s 
self-esteem and attitude but result in a positive economic return. The private sector needs to be more 
involve and the rehabilitation budget needs to be raised and better utilized. In some countries they 
hmdle employment of persons with disabilities by requiring that every employer employ one perron 
with a disability for every 25 or 30 persons in their work force. I hope we would not go that route, 
but the results are better than our current process. 

Finally, let me address the issue of the cost of the disability program . When ask^ how much 
the disability program should cost in program dollars, I am tempted to quote Abraham Lincoln. 

When Lincoln was asked how long a persons legs should be in proportion to the rest of their body, 
his answer was, "Long enough to reach the ground." The Social Security disability program should 
cost as much as is necessary to pay and adequate benefit to those perrons who are truly unable to 
work and have contributed for a sufficient period of time to be insured. Today’s benefits are 
adequate, not generous, and any effort to r^uce costs should be invested in improving eligibility 
determinations and the CDR process as well as investing in more and better rehabilitation efforts. 

This means that the focus should be on the administrative side. However. I would suggest that the 
Subcommittee begin to look at the potential effect on the disability program of the present law 
increase in the retirement age that vrill begin in about five years and result in an eventual full 
retirement age of 67 years . 

In the administrative area there appears to be some room for cost savings and the proposals 
discussed earlier should be helpful. Opening more of the disability processes to the private sector 
could provide some positive economic results. Private sector assistance could be particularly helpful 
in alleviating peak workloads. One again I would urge safeguards if there is to be any sudden shift 
of responsibilities. Perhaps some kind of oversight activity could be employed to ensure that citizens 
rights are being protected. 

In summary then, I would say that a comprehensive, coordinated approach that includes 
keeping the basics, continuing to improve the initial process, eliminating the reconsideration, adding a 
pre-denial interview, replacing the ALJ hearing with a hearing by a state disability hearing officer, 
closing the record, eliminating the Appeals Council, creating a Social Security Court, strengthening 
the SSA review process, improving and increasing the CDR effort, and improving and emphasizing 
rehabilitation, would go a long way to correct the current problems in the disability program. This 
coordinated approach should include the safeguard of an ombudsman in the state disability process to 
ensure the claimants’ rights at least during transition. 

Thank you again for the opportunity to appear hear today. I would be happy to respond to 
any questions. 
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Chairman. Bunning. Thank you, Lou, for your testimony. 

Let me start with Mr. Fait. In your testimony, you stress the im- 
portance of strengthening the initial detennination the first time 
we visit someone who has applied for disability. 

Mr. Fait. Right. 

Chairman Running. What are your views regarding the addition 
of a predenial interview, conducted by the State DBS disability ex- 
aminers? 

Mr. Fait. I have been in favor of that. However, in terms of the 
cost, it is important that it only be used when it can be of benefit. 

I also take issue a little bit with how it is presented. I do not 
like the idea of a predenial interview because it makes it sound 
like you are going to deny them, and we are calling you in to try 
to talk us out of it. That bothers me a little bit. I think it should 
be presented as that we cannot grant benefits based merely upon 
the documents, and therefore, we would like to interview you be- 
fore we make the decision. I think that that would be a very good 
idea. 

I also think that the initial examiner should have the flexibility 
to conduct the kind of investigation that might be necessary for the 
specific claim. 

Chairman Running. If we are going to shorten the process and 
if we have a predecision interview, couldn’t that interviewer say to 
the applicant. You lack x, y, and z to get a court decision. In other 
words, you do not have all your ducks in order, and therefore, if 
you do not want to have a problem, you need to make sure that 
you get this paper, this document, this examination, or you are not 
going to get a correct decision. 

There has got to be someone who lets the applicant know if we 
close the process, that they must have everything in order before 
a decision can be rendered. 

Mr. Fait. Well, I would like to say that I do not believe in closing 
the record at that stage. I do not think it would be legal to do so. 
I think the record can only be closed after the hearing. 

Chairman Running. That should be considered. 

Mr. Fait. Right. I think you could do one thing, though. People 
talk about closing the record in a couple of different contexts. One 
is the context of appealing from a court, where you have a tran- 
script of the hearing and all of the evidence, and no new evidence 
is allowed. 

What really causes a lot of problems in the current system is 
when we are not talking about new evidence; we are talking about 
new medical reports, which are brought in at the time of the AU 
hearing. The ALJ hopes to get prepared for that hearing by review- 
ing all the evidence so that he can ask intelligent questions and 
then get some new report dropped on him when they come in. 

I think any system we set up prior to that hearing or perhaps 
as part of this interview, you could say that by so much time before 
the hearing, you have to get all of your medical reports in, so that 
we are able to review them prior to the hearing and prepare for 
it. 

Chairman Running. We cannot succeed in speeding up the proc- 
ess if the AUs are going to reverse 70 percent of the DBS deci- 
sions. 
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Mr. Fait. Correct. 

Chairman Bunning. It is never going to work. 

Mr. Fait. Right. 

Chairman BuNNiNG. We are never going to relieve the backlog. 

Mr. Fait. I agree. 

Chairman Bunning. OK Lou, with at least 30 years of experi- 
ence with SSA, you have done a lot of thinking about this and the 
problems with the disability program. Would you explain a little 
more what leads you to believe in the approach that you have in 
your testimony? 

Mr. Enoff. I think rehabilitation has never gotten the attention 
it needed or the money it needed in the process, so that is a 
linchpin to it. The other pieces kind of come together when you 
look at all of the proposals and you ask. What is not working here. 
As I said, I think all of the people involved are trying to do their 
jobs well, but the process kind of makes it impossible. 

We tried many pilots during my days in Social Security, and as 
someone has said, it takes 5 to 10 years to get results. I think that 
if you look at this, it has been a problem, the difference of opin- 
ion — we sav 70 percent are reversed. They are not really reversed, 
because a lot of it is new evidence — think Ms. Ross said 25 per- 
cent — so it is a new case. Time has passed. The person’s ailment 
may have gotten worse. So you must shorten that process. 

So I come to the conclusion that shortening the process means 
taking out some steps, but then putting in some guarantees so the 
person does not lose his or her ri^ts. Also, I would hope 

Chairman Bunning. If we shorten the process, we will get those 
who need disability on the rolls. 

Mr. Enoff. Sooner, yes. 

Chairman Bunnestg. That is the whole idea. What is happening 
now is we have people dying before they ever get to the rolls, ana 
I think that that is completely unjustifi^. 

Mr. Enoff. I agree. 

Chairman Bunning. We must make sure they get a fair, equi- 
table due process hearing so that they can become eligible for what 
thev have already paid for. It is not an adversarial relationship 
with the hearing officers. It should not be. It was never intended 
to be. Now, if you play the system, you know you have a good 
chance of having a denial reversed. If you appeal at every level, 
you have a heck of a lot better chance of getting on the rolls than 
you did when you started through the process. That is bad, really 
bad. 

Let me ask you — and you do not have to answer this if you do 
not want to 

Mr. Enoff. I do not have anybody looking over my shoulder now, 
Mr. Bunning. I would be glad to answer you. [Laughter.] 

Chairman Bunning. You used to answer even though you did. Is 
the disability program currently in the worst shape that you have 
ever seen it? 

Mr. Enoff. Well, I think certainly the appeals process part of it 
in terms of the len^hening of the process and the backing up piece 
is. The backlog of CDRs on a percentage basis is probably 

Chairman Bunning. It is 1.7 million. 
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Mr. Enoff. On a percentage basis, in 1980, when the legislation 
passed, it was probably that bad. 

Chairman Bunning. Percentagewise? 

Mr. Enoff. Percentagewise, I think, of cases. 

Chairman Running. That says we have done nothing to improve 
it. 

Mr. Enoff. Well, I will say that that is true; we have not im- 
proved. Part of the reason is that in all honesty, when we looked 
at the available funds, when I was there, the decision was to put 
the money on processing the initial claims for people who were tid- 
ing to get on the rolls, given that choice. You may disagree with 
that choice, but that was the only fair choice. 

Chairman Running. Now that process has bogged down also. 

Mr. Enoff. It is at the appeals level. The initial seems to be 
doing well, from the data I have seen. 

Chairman Running. But the process to get them onto the rolls 
has bogged down. Whether you say it is at step one, two, three, or 
four, it is still bogged down. 

Mr. Enoff. Yes. I would like to make one other point if I could, 
and we have not talked about this at all this morning, and that is 
those people who do not appeal. I worry some about those people 
who do not appeal, because I believe that even though people who 
work in the area will tell you that a lot of people who apply ini- 
tially apply because their insurance company or the welfare office 
says they have to apply, and that is probably true for a percentage. 
But there are other people who, because of mental impairments or 
just a lack of stamina to jump into the process 

Chairman Running. Go through the system. 

Mr. Enoff. Yes, because it is an awesome process to the average 
person, do not appeal. Over one-half of the people who are denied 
at the initial stage do not appeal. 

Chairman Running. Do you realize that each of the Members of 
Congress sitting here has about 100 SSI or SSA cases, whether it 
be disability or whether it be benefits, monthly? Multiply that by 
435. I believe that is the No. 1 issue in each congressional office — 
at least it is in mine — we deal with about 100 cases of SSA, wheth- 
er it is initial claim, whether it is going through the process, or 
whether it is just getting information on how many dollars will be 
available when I become 65 or 68. One hundred out of two hundred 
cases are SSA related. 

So we have got to do something about this situation because one- 
half of the administrative cost of SSA is being spent on it. So we 
are going to do something, and we are open to suggestions. We 
hope that if you have some, you will bring them forward. SSA may 
not like what we do, but we have to do it anyway. 

Mr. Enoff. Well, I would certainly be pleased to do anything I 
can to help the process, and I understand what you are saying. I 
did get involved in some cases during the years that I was there, 
and I will tell you that I still have claimants who call me, and I 
try to assist them, because it is an overwhelming process, and we 
do have to make it simpler to the extent we can. 

I realize that it is not as easy as it looks, because I have been 
there, but I think these ideas ought to be looked at. 
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Chairman BuNNiNG. Would you agree that the two main prob- 
lems in disability are shortening the time for the initial claims to 
get on, and also shortening the time that those who are eligible to 
leave the rolls leave, if they are no longer disabled? 

Mr. Enoff. Those are two main problems. I guess I would say 
the underlying problem — someone touched on it earlier — is that the 
process is geared to getting on disability and not getting back to 
work. I think that is the underlying problem, and it takes a real 
change of philosophy, and it will pr^ably take some time, but you 
are going in the right direction. 

Chairman Running. Mr. Jacobs. 

Mr. Jacobs. Let me see, Lou, you are the last witness of the day, 
so I suppose it might be said that when we get to you, we have 
“Enoff.” [Laughter.] 

I thought that over before I said it, and I thought I had the will 
power to resist it, but I guess I did not. 

Mo Udall once told Hubert Humphrey, when Hubert Humphrey 
made his only speech, I guess the only one in history a Senator has 
made to the U.S. House — ^he reminded him before he spoke that in 
order for a speech to be immortal, it need not be eternal. That is 
the problem that I think we all a^ee about in this sort of Rube 
Goldberg process that has evolved since the fifties. 

I will say parenthetically that I believe this panel, in terms of 
ABC lo^c and crisp expression of it, is about the best I have ever 
heard since I came on the Ways and Means Committee. 

Lou, what about temporary disability — ^are you talking about the 
Scandinavian idea, or are you talking about limited benefits? That 
term is a little ambiguous to me. 

Mr. Enoff. It is not spelled out clearly in the testimony. What 
I said about time-limited benefits is that I believe the process is not 
ready to go to large-scale time-limited benefits because people do 
not get reviewed and they do not get the rehabilitation and voca- 
tional help they need. If we truly put people into a vocational pat- 
tern where they expect short-term benefits, and the process is 
ready, that might be different. 

But what I said I thought was worth looking at further was that 
small percentage — although it looks large, the 70-percent allowance 
by the ALJs amounts to 20 percent or less of the people who are 
on the rolls. It is still a large number, and I do not want to mini- 
mize it, but it is about 20 percent of the people who get on the 
rolls. Within that 20 percent group, the reason that the ALJ allow- 
ance varies is for several reasons. We talked about new evidence 
in some cases, or worsening of the person's condition. I think there 
is only a true disagreement between the AU and the disability ex- 
aminer in the State, I am going to say in 5 to 10 percent of the 
cases. In those — someone referred to subjectivity — ^if it is really a 
close call and you cannot agree, temporary disability might be the 
place to start. You can say let us put that person on for 3 years, 
and let us give him rehabilitation, and let us presume he is going 
to be able to come off the rolls. 

Mr. Jacobs. Well, I assume you would agree that we want to 
avoid what President Bush would call the “deep doo-doo” we got 
into in the early eighties when the excommunication was rather ar- 
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bitrary and plenary, and where there were suicides reported, as I 
recall. 

Mr. Enoff. Yes. I certainly would want to avoid that and would 
build in safeguards in any way I could to avoid that. 

Mr. Jacobs. Yes. I am in fact disabled. I have a 10-percent com- 
bat infantry disability from the VA — ^and I have a pretty good job— 
if you do not mind being slandered every 2 years, it is really not 
so bad, and working until 3 o’clock in the morning stimulates the 
imagination somewhat. [Laughter.] 

Well, that is enough of that. 

Fred — and Mr. Chairman, with your indulgence — and believe me, 
it is going to require a lot of it — I cannot help remembering that 
Jimmy Burke and Jake Pickle had a bone of contention, did they 
not, on Jimmy Burke’s one-third/one-third/one-third plan. Jimmy 
Burke wanted the employer to pay one-third, the employee to pay 
one-third, and the general Treasurv of the United States to pay the 
other one-third. Jake Pickle found that hard to gargle, and everv 
time Jimmy brought it up, Jake gave it one of those faces, which 
some people may remember, and I heard it for years when I served 
on this subcommittee, and they successively chaired it, and it fi- 
nally brought out the poet in me, and I think the record needs to 
be refreshed on that, Mr. Chairman. 

“A man named Burke could amaze, when speaking of tax and 
who pays; a Caesar from Boston, he showed Jake from Austin the 
gall to divide it three ways.” [Laughter.] 

Sir, I just wish I could have had 10 percent and taken those two 
guys on the road for entertainment. [Laughter.] 

Chairman Bunning. Mr. Christensen. 

Mr. Christensen. Thank you, Mr. Chairman. 

Mr. Fait, I wanted to ask you how do you separate the subjective 
from the objective at the initial determination. You pretty much 
said let us get rid of reconsideration of AU, appeals court, district 
court, and I agree with you, for the most part. The problem we 
have in the initial determination, in my opinion, is that the people 
making the initial determination, even though you said they are 
doing a pretty good job at that level, there are subjective feelings. 
People are people, and the emotion and the compassion of the indi- 
vidual often comes out rather than the objective. 

How can we help the initial determination be less subjective and 
move to more of an objective standard so that they treat the tax- 
payers’ money like their own money, and that we do not pay out 
so much in that initial determination^ 

Mr. Fait. That is a problem that I do not have an easy answer 
for, needless to say, especially when you consider that a huge per- 
centage of the increase in applicants has been in the field of psy- 
chological problems. Let me tell you, there is nothing more subjec- 
tive or difficult than the conflicting psychological reports that you 
often see in cases like this. 

Actually, you are talking about two elements of subjectivity. One 
is the subjectivity of the initial claims examiner. I think there is 
a lot less of that than there is in other places, because right now, 
they do not see the person and they do not talk to the person. They 
have a file of written documents, and they review that, and they 
use what they consider to be a more objective standard. Bringing 
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in the people for interviews will allow a little bit more exposure to 
the symptoms and the statement of symptoms and whether those 
symptoms are believable. How you evaluate that is very difficult, 
as Mr. Jacobs pointed out beautifully. I just had a disability deci- 
sion for the county that I submitted last week before I flew to 
Washington, and in that case I had exactly what Mr. Jacobs was 
talking about — a very convincing claimant until the videotape ran 
and showed her moving couches into the house and doing a variety 
of other things. That is the problem you nm into. It is a matter 
of do you believe the person or don’t you, and how do you deter- 
mine that. 

I teach a course for the hearing officers I train for about one-half 
of 1 day, trying to give them things that they can do to help them 
determine that. Science is now attempting to develop AFC scientific 
tests which will better evaluate the credibility of people when they 
come in and tell their doctors, because what happens is the doctors 
in their reports are saying this person cannot work, based on the 
fact that the claimant told them he cannot work — the same thing 
that we get when we are in a hearing. It is a very, very difficult 
thing. 

On the other hand, if we made it purely objective, we know that 
some disabilities cannot really be shown with objective tests or x 
rays or whatever, and therefore there is some need to make these 
decisions. 

I do not have an easy answer. I am sorry. 

Mr. Christensen. I think Mr. Enoff really put his finger on the 
problem when he said that the process of getting on Social Security 
is where most of people’s time is spent, rather than figuring out 
how to get back into the job. I will tell you, you could not see the 
crowd in back of you, but a lot of heads were nodding yes, that is 
the problem. 

But what do you think the public reaction will be to the propos- 
als you have outlined this morning? 

Mr. Enoff. Well, it depends — I suppose some of the interest 
groups, if they take a narrow view, would oppose it because it 
jumps on some of the areas that are sacred to them. But I think 
if you look at it as a whole and hopefully study it and spell it out 
more carefully than I have in this short period of time, that the end 
result would be not only savings to the trust fund, but the human 
savings of people being able to enjoy full participation in work and 
being taxpayers rather than being on the Usability rolls. 

The long-term result I believe would be more people working and 
fewer people on disability, but they would have been served, hope- 
fully, by the process. 

Mr. Christensen. Well, I want to thank you for your testimony, 
and I would echo the comments of my colleague from Indianapolis. 
You have been very candid and very straightforward, and I really 
appreciate that. 

I would just say that I have been really disappointed with the 
current Social Security Commissioner. I just do not see any leader- 
ship there at all, and it is unfortunate that there was not someone 
here from her office — or maybe there was. 

Chairman Bunning. There is someone here — two people. 
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Mr. Christensen. Good to have the opportunity to hear this tes- 
timony today. 

Thank you, Mr. Chairman, for holding this hearing. 

Chairman BUNNING. Mr. English. 

Mr. English. No questions, Mr. Chairman. 

Chairman Running. Mr. Christensen, there are some members 
of the staff of the Social Security Administration present, and I 
would suspect they were taking notes and that the Commissioner 
will hear from them. 

I would like to thank this panel very much for their excellent tes- 
timony. It has been a pleasure seeing you all. 

We are adjourned. 

[Whereupon, at 11:48 a.m., the hearing was adjourned.] 

[Submissions for the record follow:] 
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Date: May 18, 1995 


To: Phillip D. Moseley ^ 

Chief of Staff, Committee on Ways and Means 
U.S. House of Representatives 
1102 Longworth House Office Building 
Washington, D.C. 20515 


COMMENTS ON PROPOSED RULEMAKING TO TITLE 20 CODE OF FEDERAL 
REGULATIONS (CFR) PARTS 404 AND 416 


The undersigned Administrative Law Judges of the Sacramento, 
California, Office of Hearings and Appeals (OHA) submit the 
following comments on the Social Security Administration's (SSA) 
proposal to amend 20 CFR Parts 404 and 416 by adding new sections 
404.942 and 416.1442. Unfortunately, after reviewing these new 
sections and SSA's stated policy for these (temporary) regulatory 
changes, we cannot endorse these proposals because we believe that 
they are legally and substantively defective and could not 
withstand a challenge in Federal Court. Moreover, the plain facts 
are that these regulatory changes are ill-conceived and offer no 
realistic solution towards meeting SSA's stated objective of 
reducing the backlog at OHA. To the contrary, we believe based 
upon our considerable experience in the field office, that, if 
implemented, the proposed regulatory changes will simply add yet 
another, needless bureaucratic layer to the adjudicatory process; 
an undesirable consequence, which is in direct opposition to SSA's 
Reengineering Policy. Because of the short comment period, we have 
not reviewed all of the legal ramifications posed by the proposed 
regulatory changes; however, we think the following points are 
significant. 


1. The new sections violate the Administrative Procedure 
Act (APA) by creating two separate classes of claimants 
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after they have filed a request for hearing before an 
ALJ. The new rules propose to treat all claimants at 
this level, even though they ar^ similarly situated, in 
a disparate fashion by creating an artificial class of 
claimants, i.e.. Profile III, and then allowing them to 
have their cases further reviewed by SSA attorneys who 
will have a monetary incentive to assist the Profile III 
claimants toward ultimately receiving a favorable 
decision. By contrast, claimants not selected as Profile 
III candidates as well as those Profile III claimants who 
were unable even with the assistance of SSA attorneys to 
receive a favorable decision, will face ALJs at the de 
novo hearing level after being, in effect, denied three 
times. Needless to say, this result and the procedures 
set out in the proposed rules clearly violate fundamental 
notions of due process and equal protection by treating 
claimants similarly situated in an unequal manner. 
Further, under the APA an ALJ's jurisdiction attaches 
once a claimant files a request for hearing. Therefore, 
after filing a request for hearing under the APA, the 
claimant is legally entitled to a de novo hearing before 
an ALJ. 

2. With these proposed rules, SSA is illegally attempting 
to substitute its judgement for the statutory authority 
vested in the Office of Personnel Management (0PM) . 
Under 5 USC 3105 only 0PM can appoint ALJs to hold the 
type of evidentiary proceedings required by the Social 
Security Act. 

3. Absent any evidence that its cadre of GS-12, 905, 
Attorney Advisors have any experience in adjudicating 
appeals, SSA's proposed regulations assume that its 
attorneys have the requisite experience when all the 
evidence is to the contrary. Further, our experience in 
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this office has conclusively shown that when selected 
Attorney Advisors were assigned profile cases where all 
the claimants were 55 and over — -^nd asked to review these 
files to determine if an on the record decision could be 
made — an overwhelming majority of our attorneys 
complained that the process was too difficult and time 
consuming and were unable to do both the OTR screening 
and their normal duties. 

4. Temporarily promoting GS-12, Attorney Advisors to GS- 
13, for the sole purpose of adjudicating cases to reduce 
the backlog will invariably encourage those individuals 
to »*pay” or "reverse" as many reconsideration decisions 
as possible since the SSA's corps of attorneys will have 
a vested interest in mcdcing the temporary proposals work 
and become permanent in order to maintain their temporary 
promotions. During a period when claims are being filed 
in record numbers, and where there is heightened public 
scrutiny of government operations, SSA should not be in 
the business of appointing, even temporarily, quasi- 
adjudicators who have a financial stake in the venture. 

Due to the dubious and impracticcd>le nature of the proposed rules 
over 30 states have flatly refused to accept or recognize revised 
reconsideration decisions drafted by SSA attorneys. We believe 
that this places SSA clearly on notice, and provides the most 
probative evidence, that the proposed rules will be ineffective in 
either the short or long term toward reducing OHA's backlog. 

In summary, the proposed rules are presumptively illegal, violative 
of due process and equal protection and will serve as an inducement 
to squander federal resources. For the foregoing reasons, we 
suggest that any eunendment of the rules to envision a greater role 
for OHA attorneys must be conducted, if at all, under the exclusive 
supervision of a duly appointed ALJ. No cases should be directly 
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assigned to an SSA attorney. It is common knowledge that SSA 
managers do not have an adequate performance plan in place 
sufficient to address attorney performance issues that 

currently exist. For SSA to grant blanket authority and increased 
responsibility to its attorneys, given the vacuum that currently 
exists, would be painfully imprudent from a labor/management 
relations standpoint. By any measure, the ALJ corps has shown that 



Hearing Office Chief 
Administrative Law Judge 




Administrative Law Judge 
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August 15, 1995 


Honorable Jim Sunning, Chairman 
U.S. House of Representatives 
Ways and Means Subcommittee 
On Social Security 
B-316 Rayburn HOB 
Washington, DC 20515 

Mr. Chairman, Members of the Committee, thank you for the opportunity 
to offer this statement on behalf of Allsup Inc., Work Recovery, Inc. 
and the National Rehabilitation Network- -the three participants in the 
SSA demonstration proposal entitled Project Administration, Assessment 
and Reemployment (PAAR) . 

I will confine my comments to the written testimony submitted by the 
American Federation of Government Employees (AFGE) in conjunction with 
the August 3, 1995 hearing; specifically that section entitled "the 

Allsup Proposal" (PAAR) . 

The AFGE testimony regarding PAAR can be responded to quickly and 
simply. The Social Security Administration does not have the 
resources, private sector coordination expertise, rehabilitation 
performance or employee incentives to solve its current problems by 
itself. If it did, the current dilemma would not exist. Program 
administration and its 40 year isolation must be reformed. The AFGE 
testimony introduces no such reform--the PAAR proposal's reforms are 
evident. SSA disability administrative services can be efficiently and 
effectively provided by private third-parties -- evidenced by the 
existence of Allsup Inc. and the rapidly growing industry we created 
in 1984. 

Regarding the unwarranted attack on Allsup Inc. and its financial and 
systems credibility, the allegations are totally without merit. We 
will be more than happy to share with SSA details of our financial 
condition and systems/claim processing capabilities. 

I thank the Chairman and the Committee for the opportunity to comment. 



Chief Executive Officer 


JFA : pah 
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STATEMENT OF JOHN GAGE, PRESIDENT 
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, AFL-CIO 


PROGRESS OP DISABILITY REENGINEERING 

One of SSA's largest partnership efforts, SSA's Disability 
Process Redesign consists of management and employee 
representatives from virtually every SSA component involved in 
the disability process. AFGE has participated in this effort by 
asking our members to serve on redesign core and task teams. I 
believe that the success of this redesign can be attributed to 
the work of the agencies employees on these teams. They bring 
working expertise from every part of the process. 

AFGE union officials have worked with SSA's top management, 
through partnership meetings, to craft strategies which we 
believe will help implement the redesign beginning this fiscal 
year . Partnership is a new challenge for us and we accept it 
enthusiastically. We don't always agree with management on 
everything- -but by working in partnership- -we believe that the 
transition to the new process can be a lot smoother. 

In announcing the redesign effort in September 1994, Commissioner 
Chater stated that she was "absolutely committed" to turning the 
following redesign needs into realities: 

o enabling information technology, 

o ensuring the safety of employees, 

o continuously delivering effective training, 

o retaining the existing Federal/State relationship, and 

o developing a simpler methodology for making disability 

decisions . 

The Commissioner also stated that "...all will take time and 
money..." but that "...all will need to be addressed if we are to 
achieve the successful outcome of the redesign." The 
implementation team is charged with taking the 50,000 foot view 
envisioned in the redesign plan down to ground zero. This 
requires resources for staffing, training amd technology. 

To date, thirteen task team products have been completed to date. 
They include : 

o EARLY ADJUDICATION which would allow claims 
representatives to make disability decisions 
on certain impairments. 

We support expanding the list of impairments 
even further to support adjudication in field 
offices. 


o DISABILITY CLAIM MANAGER who would be the 

primary contact point for people filing for 
disability benefits. The DCM would make all 
initial disability decisions for the agency. 

o ADJUDICATION OFFICER who would be the contact 
point for people who were denied disability 
benefits and who wish to appeal the decision. 
The AO will prepare the case for appeal, meet 
with the person and his attorney to explain 
the process, and will be able to make fully 
favorable allowances in certain cases. 

We believe that positions arising from the 
redesign should be filled by esployees 
currently possessing the necessary 
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experience, but that tdiere necessary, 
training should be available to allow 
employees to move into these positions. 

We have some concern that the issue of 
EMPLOYEE SAFETY is not being adequately 
addressed. 

We support the original redesign 
recommendation that the testing and pilots 
for these new processes should include a wide 
variety of scenarios so that the process can 
be broadly evaluated. 

o THIRD PARTY CLAIMSTAKINO would expand the use 
of these parties in obtaining medical 
evidence . 

While we understand the value of having these 
parties in the development of medical 
evidence we caution that more experience is 
needed about the use of them. 

We believe that shifting claimstaklng to 
enployers, third parties and other agencies 
will not result in World Class Service. Our 
employees have reported that the cpiality of 
the %rorlc done by third parties is 
significantly lower than that done by SSA 
employees who are trained professionals. 

These non- SSA entities have interests which 
are not necessarily related to the SSA goal 
of processing work fairly, accurately and 
expeditiously. Because other agencies don't 
have sufficient resources, or a stake in SSA 
work, our claims will be viewed by them as a 
last priority and quality can be anticipated 
to be poor. 

Our employees have also reported problems 
with regard to confidentiality and privacy of 
SSA records associated with third party 
claims taking. And we are concerned that 
allowing systems access to these parties has 
the potential for fraud, abuse and/or misuse. 

Uhtll there is a process which ensures both 
the integrity of the claims being taken and a 
system for tracking these cases, we believe 
that further expansion should be curtailed. 
For those third parties currently being used 
we suggest that SSA limit third party 
involvement to collecting medical evidence 
and assisting claimants only 'idien the field 
office determines this is necessary. 

o QUALITY ASSURANCE which will provide a means 
for evaluating the processes and positions 
created by the redesign. 

A quality assurance process should measure 
the entire process and not be geared to 
"finding errors" or used in individual 
performance appraisals. We support a 
centralized inline and end-of-line review for 
all operational cooponents (including the 
hearings and appeals level) . 

o PROCESS UNIFICATION which will determine the 
short and long term statutory, regulatory, 
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and methodology changes that will be needed 
to implement the redesign. 

We support the passage of HR 1587 which was 
introduced by Andy Jacobs on Kay 9, 1995, to 
establish a Social Security Court. Passage 
of this bill would help tmlfy the current 
process by eliminating the variation in 
decision-making that results from each 
circuit's interpretation and application of 
social security law. 


Finally, we believe that the evaluation of the redesign should 
include an assessment of the administrative azul program costs to 
the program. Implementing the Early Decision List process will 
lower administrative costs because it will provide for earlier 
decision-making. Program costs can be decreased if we begin to 
process CDR's the way Congress intended. By making these 
changes, resource savings can be used to support redesign efforts 
such as this one. The following information concerns the state 
of SSA's workloads and resulting costs to the program. 


A key reason that SSA is unable to provide adequate public 
service regarding Disability claims cind postentitlement work is 
due to inadequate resources availeJsle to process these workloads . 
Staff has been cut in excess of 20% Agency wide. 

0MB is requiring SSA to reduce 4700 FTE's by FY'99. This is 
SSA's share of government wide 272,000 FTE cut. This artificial 
ceiling does not reflect growth in SSA programs. 

Staffing cuts have directly resulted in Disability backlogs since 
insufficient staff to handle the exploding workload. 

In FY'96 disability claims are expected to total 2.7 million. 

This is 56% more than in FY'90. 

Hearing requests are projected to total 609,000 in FY'96. This 
is double the hearing filed in FY'90. 

SSA has projected a need for 29,000 more WY's by 2000 to process 
projected workloads. This does not even take account increased 
resources for the 800# and processing CDR's at the appropriate 
level required by Congress. 

Initiatives that SSA has undertaken such as short tenn disability 
initiatives and redeployment are short term stop gap measures. 
These may assist in reducing backlogs. However, personnel 
shifting will adversely affect other SSA workloads. 

Other SSA long-term plans (IWS/LAN, reengineering) may offer 
relief but despite SSA projections, the level of WY savings is 
unknown. Also, these initiatives won't be fully implemented 
until the end of the century. SSA has consistently overestimated 
WY savings from previous automation efforts. SSA should not be 
trusted today to arrive at accurate projections for WY savings. 

One area where SSA has been deficient is in the workload of 
continuing Disability Reviews (CDR's): 

o FY'94 SSA completed 86,000 Medical CDR's, 

o FY' 95 SSA projects completion of 194,000 work CDR's, 

o In FY'80 Congress mamdated 500,000 medical 
CDR's per year. 
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SSA has never come close to completing this 
level of congressional mandated CDR's, 

SSA' s entire projected workload of medical 
CDR's is through mailers. 

Mailers are a flawed process which will not 
result in the total purging of beneficiaries 
who are medical recovered. 

For ever $1.00 of trust expenditure on CDR's, 
SSA receives 46.00 return. 


o Cost for a CDR per GAO is $1000 per case, 

o Per GAO (GAO/T-HRD 93-9, 3/9/93) SSA' s 

failure to do required CDR's for FY' 90 to 
FY'93 will result in trust fund loss of $1.4 
billion by end of 1997, 

o Title XVI (SSI) is even worse. SSA projects 
doing only 10,000 medical Title XVI CDR's in 
FY' 95, 

o SSA's failure to do CDR's has resulted in 
significant trust fund loss, piiblic 
criticism, and harmed the integrity of the 
disability program. 

Congressional mandates such as Drug Addiction and Alcoholism 
Provisions (DA&A) have caused even more workload impact. SSA 
projects that this program will require 490 WY in FY' 96 . 

o SSA cannot be asked to consistently take on 
more work and more programs when staffing is 
cut . 

o Overtime is not the answer. Workforce morale 
is low and overtime by overworked, 
overstressed workers has diminishing returns . 


SOLUTIOWS 

1. Immediately pass off-budget legislation which will remove 
the administrative funds from the normal budget process. 

2 . Exempt SSA from the government -wide effort to reduce staff 
ceilings . 

3 . Provide sufficient budgetary funds so that SSA can reduce 
its Disability backlogs, process ongoing workloads and do 
CDR's at levels mandated by Congress. 

4. Need minimum of FTE increase of 4000 in FY'96 to accomplish 
above . 

5. Justification (especially for CDR's) is that if 

administrative expenses are properly budgeted, SSA will 
recoup more money than is spent. This FTE increase would, 
therefore, be cost effective. . 

6. Review future efforts in reengineering and automation. It 
these result in a reduction in staff needs, cuts should be 
made at that time. 

7. When Congress/President add workloads to SSA (i.e. 800#, 
PEBES, DAfiA) adequate staff should be provided to do the 
job. 



396 


STATEMENT OF STEVE KOFAHL, SOCIAL SECURITY ADMINISTRATION 
ON BEHALF OF THE AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 

(AFL-CIO) 

Mr. Chairman. Members of the Committee, thank you for the opportunity to offer this 
steitement on behalf erf the American Federation of Government Employees. AFL-CIO. 


BACKGROUND 

The Social Security Administration has been increasingiy unable to properly fulfill its 
public service mission and stewardship responsibilities over the past 10 years. These 
problems have been well-documented in testimony by AFGE and others concerned about 
SSA. The Agency cut its workforce by 17.000 positions in the late 1980's, and made 
unrealistic forecasts that future systems improvements would make up for it 
Automation could not make up for the losses, and the situation has worsened as disability 
workloads and other responsibilities have grown much faster than predicted. We are 
now faced with the prospect of arK>ther round of cuts, and more promises about the 
efficiencies to be realized from automation. The crisis has been exacerbated by a lack 
of strong, stable, responsible leadership and by the continued politicization of the Agency 
arKi Its programs. Things would be far worse if not for the efforts of the dedicated, 
experienced employees who remain. 

We wonder when SSA will start acting like an independent agency by asking Congress 
and the Administration for what is so desperately needed, authority to hire and train more 
direct public service workers. Social S^rity Is too important to the public to be further 
crippled by the meat axe approach to cutting the Federal workforce. By refusing to 
invest in Nring and training. SSA is being *penny-wise'' and "pound-foolish*. 

Disabled Irxlividuais wait far too long for medical decisions. On the other hand, we are 
entitling people who should rx>t receive benefits, arfo keeping others on the rolls after they 
have recovered. We save "pennies* in administrative costs by keeping staffing too tow, 
and waste "pounds* by net payout of excess benefits. 

Quality and integrity reviews, already inadequate, are being further reduced. 
Inves^ation and prosecution of fraud and abuse gets little attention and almost no 
resources. This depletes the Disability Trust Fund for Title it, and the General Fund for 
Title XVi, and causes further loss of public confidence in these programs and in 
Government at large. 


PRIVATIZATiON IS NOT THE ANSWER 

Unwilling to champion the dear need for substantial increases in staff, SSA leadership 
has turned to others who wish to do the Agency's work, and intends to expand this 
collaboration. SSA claims that 6%-7% of disability claims are currently taken by "third 
parties*. 

State and local government agendes, non-profit organizations, and for-profit businesses 
are Involved. Most operate with little or no oversight from SSA, and their 
employees/volunteers typk^ly have little or no training. None are as qualified as SSA's 
own employees, and they do not receive similar ongoing training and access to 
Instructions needed to property take applications for our complex and constantly-changing 
programs. All are motivated to get their dients transferred from other income support 
and/or medical Insurance programs to Sodal Security and/or SSI benefit rolls and 
Medicare and/or Medicaid. 

For-profit businesses are paid well if they generate awards, little or nothing for taking 
claims which end up as denials. For instance, one of them receives $700 for an award 
and nothing for a disallowance, another a $125 filing fee only if the claim is denied but 
$1500 if allowedi These natural conflicts of interest distinguishes them from Federal 
employees whose duty it is to ensure that only eligible individuals become entitled, and 
then only to the amount In benefits due them under the Social Security Act. 
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It is also a conflict of interest for authorized representatives to "assist" SSA in taking initial 
claims, then represent the claimant against the Agency for a fee at a later hearing. 

We know that allowing non-Federal employees to become involved In critical clalms- 
related functions which are Inherently governmental in nature can harm program 
administration, applicants, and taxpayers. The Agency has refused to code these "third 
party" claims for quality and integrity review purposes, to review the claims, or to conduct 
any cost-benefit analysis, despite the recommendations we have been making as this 
activity increased over the last 5 years. 

Fortunately, we do know about the irxlependent evaluation of the SSI Outreach 
Demonstration Program by Sodometrics Corporation, the expanding investigation of 
interpreter fraud in the SSI program, systems security risks identified by computer 
experts. Privacy Act issues, and the experiences of our own employees. On the basis 
of our knowledge and experience, we can evaluate the Aitsup Inc. proposal and the 
Statement of Representative Tom Davis presented on May 24 to the Committee. 


THE SSI OUTREACH DEMONSTRATION PROGRAM 

Since 1990, Congress has appropriated at least $27 million in grants for the SSI Outreach 
Demonstration Program. Additional costs have been borne by local SSA field offices 
who train grantee personnel, correct obvious mistakes on forms received from them, and 
process the referrals or claims. SSA pays up to 95% of the administrative costs of 
agencies which are awarded contracts. Grantees once only screened and referred 
potential applicants; but have become iricreasingly involved in taking, developing, and 
documenting both SSI and Social Security Disability insurance benefit applications. 
Non-profit, for-profit, and state or local government agencies are eligible to apply for 
grants under the latest version of the Program. 

The Sociometrics Corporation's August 1994 Report revealed that after the first 4 years 
only 4,544 applicants had been awarded benefits through this ProgramI AFGE assures 
the Committee that SSA workers are fee nrwre productive, and Is convinced that private 
sector efficiency would be worse yet due to the need to make a profit and the absence 
of any unpaid volunteer claim-takers. High turnover of grantee volunteers and 
employees, poor management aixi underestimation of the difficulty of the work, were 
cited as problems in a number of the 31 projects which were evaluated. Large numbers 
of applicants were incorrectly "screened-in" as eligible by the grantees, causing a lot of 
unnecessary processing work for SSA's employees. Most alarming was the discovery 
that some applicants were irxxxrectly "screened-out" as ineligible, but later applied with 
SSA anyway and were determined to be eligible. 


SSI INTERPRETER FRAUD 

SSI fraud perpetrated by applicants, "middleman" interpreters Cmcluding state and non- 
profit agency employees), and physicians is currently being investigated by SSA 
employees serving on national arid regional multi-component taskforces. Middlemen 
complete the medical questionnaire part of the disability claim, arrange for the 
manufacture of medical and non-me(flcai allegations and evidence, charge fees to 
applicants iiiegaiiy, and accompany them to Social Security offices and medical exams. 

Applicants do not know that SSA will provide service dIrecUy without charging a fee, and 
many who are in fact disabled and eligible are taken advantage of by these third parties. 

Hundreds of individuals have been implicated in the Tacoma and VarKX)uver areas in 
Washington state alone, and millions of dollars paid out erroneously. The problem in 
Seattle appears to be bigger, but has not yet been fully investigated. Significant activity 
has been uncovered in Texas and California, and probably is occurring in many other 
states. 
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This scandal was the subject of a hearing of the House Ways & Means Committee 
Subcommittees on Oversight and Human Resources in February 1994. Commissioner 
Chafer announced that one of SSA's administrative initiatives would be to establish a 
database identifying amiable, reliable interpreters and translators for our employees to 
use. We are still waiting for the interpreter database, and we do not even have nationai 
directories of SSA employee interpreters and translators for our interviewers to use. 

We have learned the following, and must not forget these lessons when considering other 
initiatives to privatize or coliaborate with other organizations: 

1. Given the opportunity, some people wiii steal from the most vulnerable individuals as 
well as the tax^ers at large. 

2. SSA loses control of the claims process when others are involved in completing 
applicatkHis. recording information and documentation, and gathering evidence. 

3. We cannot afford iK2t to review cases, it took years for this scandal to be exposed. 
If we were doing timely continuing disability reviews and SSi Redeterminations in 
person, and comprehensive quality and integrity reviews, millions of taxpayer dollars 
would have been saved. Staff and resources, and a strong commitment from 
Management. Is needed. 


RISKS TO SYSTEMS SECURITY AND PRIVACY 

SSA had planned to allow electronic filing by 3 Outreach Demonstration Project grantees 
beginning in April, and to other tNrd party daim-takers as part of Disability Redesign 
beginning In August These plans were put on hold due to concerns raised by AFGE 
and by a March 18 article in the Baltimore Sun. H&R Block, Alisup Inc., and other 
private sector entities have been lobbying for electronic access to file disability claims. 
SSA's REGO II Initiatives call for electronic filing of retirement claims by businesses on 
behalf of their employees. 

Computer experts insist that no lire waii* can be built which would exclude skilled 
hackers from SSA's vast databases if electronic filing of applications by third parties is 
allowed. 

Numerous intrusions into supposedly secure systems have been documented in the 
media. There must be dq tolerance for any initiative which compromises systems 
security and the privacy of individual Americans in any way. 

Funds could be stolen eiectronicalty by setting up phony claim records in SSA systems, 
money diverted from existing records to "representative payees" and through direct 
deposit to bank accounts, data could be changed on existing records to change 
payments, and earnings records could be altered. 

In violation of the Privacy Act, the Agency currently permits volunteers and non-SSA 
employees In SSA field offices to have direct access to many kinds of records. It has 
also given some state employees direct access to Soda! Security Number records and 
other electronic systems of records, and expects to open these private files to other 
states. These non-Federal employees are not subject to the Priv€K:y Act, and could not 
be sanctioned for violating it SSA intends to allow the public direct access to its 
earninge files next year via kiosks and the INTERNET. Long-range plans would allow 
everyone direct access to databases to file claims, and to change addresses and other 
infonnation. 

Agency leaders have shown irresponsible disregard for their duty to protect the privacy 
and financial security of Americans. Congress and the public must insist that records 
be secured and not compromised by SSA's reliance on third parties, or on Individual seif 
service, where there Is any possibliity that an individual could access records on others. 
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It was reported that former Commissioner Dorcas Hardy lost her job in 1989, in part, 
because of an arrangement by which SSA verified Soda! Security Numbers for a credit 
agency, it seems that Agency leaders stiil do not take seriously their responsibiiities to 
protect the extensive private information held in our files on virtually every American. 


SSA EMPLOYEE EXPERIENCE WITH THIRD PARTY CLAIMS -ASSISTANCE" 

The Agency has not been interested in determining how many people have lost benefits, 
been paid incorrect amounts, or received money not due, as a result of third party 
involvement Claims are taken by people who have iittie or no training, and natural 
conflicts of interest. They are then submitted to our employees to be processed. 
Quality and integrity are traded off for the expediency of having someone else take 
applications, which is supposed to offer relief to our d^mated workforce. In reality it 
often delays the process for the applicant and creates more work for SSA employees. 


Third parties frequently take weeks to get applications for benefits to SSA for processing, 
which delays initiation of development and the decision. The delay can cost the 
individual benefits if a filing date is not property protected by the third party. Few of them 
know enough about Soda! Security child, spouse, and survivor benefits to identify 
potential entitlement: again causing potential loss of benefits. 

Claims Representatives must load paper applications from third parties into automated 
systems, but normally take claims directly on the system themselves. Paper claim 
questions and format are cHfforent than those for automated claims, so do not translate 
perfectly. SSA employees must make arK>ther contact or guess at the answers, which 
is either inefficient or puts quality at risk. 

Recontact with applicants is often necessary to complete the claim file and resolve 
obvious errors and inconsistencies. Our Claims Representatives recognize when 
supplemental forms are needed and have them available, and the need to ask necessary 
follow-up questions not on the forms. Cleaning up third party errors and omissions 
becomes especially difficult and delays case processing when we are required to deal 
with a third party serving as authorized representative. We are then required to go 
through them rather than deal dkect with the claimant An SSA employee may have to 
call Kansas to request information about an individual who lives in the employee's own 
small community in Washington state, for instance. This causes more delays. 

Third party authorized representatives demand that SSA employees photocopy files for 
them, send copies of notices arxl computer screens, etc. This creates additional work 
for Claims Representatives, since we have virtually no clerical support in field offices, and 
takes us away from claims processing work. 

A Social Security employee typically has no direct contact with the claimant, which raises 
concerns about identity and possible fraud. We are concerned that widespread program 
integrity problems similar to those being identified in the interpreter fraud investigations 
are occurring in other kinds of third party situations. It also means that claimants are not 
receiving proper and complete reporting instmctions, and our employees Increasingly 
report that this is causing more overpayments which cannot be recovered. Allegations 
of "without fault* by beneficiaries who were not advised of their responsibilities to report 
changes iead to decisions to waNe overpayments rather than collect them. 

Some specific problems reported to us regarding actions particular for-profit third parties 
involved in the claims process include: 

1. intentionally failing to fist all income on applications. 

2. altering applications by charrging answers without the applicant initialling the change. 
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3. persuading claimants to waive the right to an oral hearing* to save administrative 
gravel) costs for the authorized represenfotive. 

4. withholding medical evidence in early stages so that claims go through the entire 
appeals process before being allowed, thus increasing the fee that SSA authorizes as a 
percentg^ of back pay to the claimant representative. 

5. overcharging claimants by assessing fees both within and outside the fee petition 
process. 

6. selective medical documentation to ensure allowance of claims, because a contract 
claim-taker te paid by m insurance company only if allowed. 

7. claimant representatives tape-recording initial claim interviews with SSA employees 
and creating a hostile, adversarial relationship between the claimant and SSA. 

8. abuses in preparing, and charging fees for development of, Plan for Achieving Seif 
Support (PASS) plans. 


THE AIXSUP PROPOSAL 

Allsup Inc., with Work Recovery Inc. and the National Rehabilitation Network, submitted 
a proposal to SSA on May 24 for a Demonstration Project The proposal was 
incorporated into testimony before the House Ways & Means Committee, Social Security 
Subcommittee on that same date. 


The National Council of Social Security Management Associations, Inc. responded to the 
proposal in a June 30 letter to Congressman Sunning. AFGE strongly agrees with the 
po^tfon of NC^MA, so we will not cover the same ground in this statement. Please 
give every consideration to the views which that organization expressed. They are 
thoughtful, accurate, and consistent with our ^erience. We ask that you also give 
careful consideration to the additional information which we present here, based on 
contacts with SSA «nployees and others knowledgeable about Allsup, Inc. 

Alisup Inc. properly identifies 1985 as the beginning of the disability crisis. Not 
coincidentally, that year also marked the beginning of the Agency's 5-year 17,000 
staffing reduction. Most positions lost were direct service positions, arfo this Is the 
principle cause of the crisis. Restoring direct service positions is the only solution that 
would si^iflcantlyiiT 4 )rove service wNIe protecting taxpayers. SSA knows it, Congr^ 
knows, and we must do the right thing for these important programs. 

The proposal calls for authorized representatives to intercept individuais before they get 
to S^ screen, then only take claims when appropriate and legitimate. The SSI 
Outreach Demonstration Program do^ that, and screens-out potentially eligible people. 
We do not need more of that 

The demonstration would "utilize specially trained authorized claimant representatives well 
versed in M ms^or benefit plans...SSA claims representatives employed by SSA do not 
receive such training.” This is Just one of several demeaning, folse statements about 
SSA workers. Virtually anyone can be an "authorized claimant representative*, and SSA 
does not have any procedures for qualification or certification. Who will train them 
regarding Social Security program benefits? Our Claims Representatives receive 12-13 
weeks of intensive classroom training, typically followed by a year working with an 
experienced Journeyman. Changes in policies, procedures, laws, and regulations are 
communfoated to them immediately as they occur. The private sector can provide no 
initial and ongoing training that in any way compares. It has been many years sirx^ Jim 
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Allsup was a Social Security employee, and the same is true for the few former SSA 
employees who work In Ws business. He has forgotten that SSA Claims Representatives 
are trained in all major benefit plans, including many he do^ not cite. It is an integral 
part of the job to compute worker's compensation offset and to make referrals for other 
benefits, including rehabilitation services. 

The proposal for early intervention in providing rehabilitation s^vices is presented as 
something with which SSA has no experience. In faO, SSA recently concluded the 
operational phase of a demonstration project to test four models. Project Network used 
a Case Manager Model, a Contractor Model, an Outstationing Model, and a Referral 
Manager Model. While Allsup's is with the best rehabilifotion candidates, this 

project offered services to new applicants and current beneficiaries without prejudice 
regarding their prospects for succ^sM rehabliitation, and l^ygely represents the other 
end of the spectrum. It is being subjected to rigorous independent evaluation, and I am 
sure that Committef interest could e}q;>edlte that proc^. That is a far better option than 
starting all over with a demonstration project which, even if a success, cannot be 
replicated in the real wcxid. 

The continuing disability review plan adds lots bureaucracy, additional costs, and 
unnecessary extra steps. The current system is simple and worked well before 1985, 
when there were enough SSA and DOS employees to conduct reviews. There is no 
need to abandon a good process when the only problem is lack of resources (people). 
The Chairman has every right to be angry about SSA not spending dedicated CDR 
money on CDRs. Congress could order SSA to stop wasting money and manpower 
reprofliing cases already diaried and categorized, and spend it on doing real reviews 
rather than on sending out questionnaires and doing paper reviews. Why don't we Just 
concentrate on working the medical improvement expected (MIE) cases first? How many 
of the CDRs SSA claims to have done were really cases that were Just screened, then 
counted as CDR completions? 

Turning third parties into SSA>paid fraud and abuse bounty hunters is a truly bizarre idea, 
fraught with all kinds of legal questions. It ought to be discarded cm practical grounds, 
as authorized representatives who take claims do not, based on our experience, always 
provide proper reportir^ instructions. They therefore create, rather than prevent, 
overpayments. This would even Ir^ect a perverse bicentive for representatives not to 
fully ^lain responsibilities to appHcsmts. It is the b^toficiauy's responsibility to report; 
but we do take reports from fam^ members, friends, neighbors, and organizations. We 
act on them at no charge to the taxpay^ becai^ it is our Job and we take it seriously. 
Congress and the public ought to be very suspicious of anyone who wishes to provide 
a government service of tl^ kind on a cxxnmis^on basis. 

One of their former employees telis us that AHsup Im. is in dire finandai straits and, in 
order to cut costs, has had to let a number of key people go this year who have been 
important to their c^rations. We also understand that they have just one experienced 
"systems person" and one new one, and have almost no employees left with SSA 
technical experience. What is the ftnsvictal arrangement between Alisup and other 
parties to this unsolicited proposal? Before the Committee promotes the proposal 
further, it may be prudent to determtoe precisely what their cxirrent capabilities are, and 
what they would gain financially from adoption and Federal funding of the proposal. 
They may not have the finaricial cxr techitical capacity to cSo what they claim they can do. 


THE STATEMENT BY REPR^ENTATIVE TOM DAVIS 

The Statement presented by Representative Davis at the earlier hearing proposes 
contracting-out of initial applications, continuing disability reviews, and other work. It is 
imperative that the Committee examine the toherent risl^, and that the public be fully 
informed and have some say about this plan. Some of the most serious problems AFGE 
sees are noted below. 
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Services would be "transparent" to the customer, because private contractors would be 
"agents of the government subject to aO the standards of service required of SSA's 
employees*. 

Does thte mean the pubOc woiM be deceived; tNnkIng they are dealing with trained, 
experienced, SSA employees when they are not? We have cfiscussed the level of 
training needed for Claims Representatives to do this difficult and demanding work, and 
probl«ns with e}dstingthkd parties. It is inconceivabie that contract employees vrtli meet 
SSA standards. The public should not accept substandard service. 

Budget savings and new revenues would be targeted into the program, and the Trust 
Funds would realize net savings. The idea of targeting SSA personnel to invest in CDRs 
makes sense, yielding a $4 return for every $1 invested, according to GAO. The Ag^icy 
only needs authority to hire, and a mandate from Congress to dedicate personnel to this 
task. Private sector start-up costs, training, and the need to generate profits; plus SSA's 
contract administration expenses, would greatly reduce Trust Fund Savings. 

Contractors would do eligibility screening. As noted in connection with the SSI Outreach 
Demonstration Program, and in our concerns about the Alisup proposal, we do not 
believe Congress should be part of any plan which would again discourage eilgibie 
individuals from filing claims and/or flood SSA with unproductive claims. Only SSA 
employees know enough to property screen. 

Contractors would have "secure* connections with SSA data centers, and safeguards 
would be established to assure privacy and confidentiality of information and records. 
As noted earlier, computer experts warn us that any intrusion risks the security of 
systems because no firewall is fool-proof. Furthermore, Americans should not allow their 
personal records to be accessed in violation of the Privacy Act 

Since the contractor(s) who Congressman Davis may have in mind is rx>t named, and 
specifics of the proposal r»t detailed, we would appreciate another opportunity to 
comment when more is known about Ns proposal and others before the Congress. 


THE MYTH OF THE SIMPLE CLAIM 

Many people inside an outside of the Social Security Administration who do not 
themselves take, adjudicate, or review claims operate under false impression that certain 
kinds of claims are "simple”. Retirement applications are often characterized tNs way. 
The implication Is that these can be taken, developed, and documented property by 
interviewers who have iittie training and experience. In reality there is no way to tell if any 
daim, no mater what kind it is or appears to be. will be "simple*. Few turn out to be. 

Social Security benefit applications are legal documents, and until each on is adjudicated, 
it is an application for an benefits which may be payable. Only careful interviewing by a 
fully-qualified SSA employee wttl ensure that entitlement to each type of benefit that 
exists is considered. A quattfied interviewer must be knowledgeable about dozens of 
litUe-known benefits addition to the better-known retirement, disability, spouse, and 
survivor benefits. For example, entitlement may be available to a divorced individual on 
the record of living or deceased worker. We pay totalization benefits under a growing 
number of international agreements which credit workers for their coverage under social 
security systems of other courrtries. 

Benefits can be lost when potential entitlement is not recognized and a claim not taken 
during what appears to be an early contact, because we cannot ordinarily pay benefits 
for months before the month of fifing. Benefits based on age can begin before age 62, 
as early as age GO or even 50 for certain benefits. Full-time employees, even those with 
high earnings who intend to stop or interrupt work later In a year, may need to fie while 
stiil employed in order to receive correct payments. 
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In order to entitle people to the proper check, our Interviewers must know which benefits 
from other sources result in an offset, which types of payments from employers or from 
self-employment require withholding of benefits, and be trained to Identify and correct 
earnings record posting problem. Earnings record problems create significant risk of 
payment error, particularly because of the need to credit military service and due to 
especially significant earnings posting problem for years before 1951 and after 1977. 


CONCLUSION 

Americans pay more and get less when the most sensitive, critical, complex 
responsibilities of the Social Security Administration are turned over to others. 

Their charitable contributions must increase to support non-profit organizations who take, 
document, and develop benefit applications. Their state and local taxes fund such 
activities by state and local government employees. Their fees to authorized 
representatives cost them up to $4,000 In retroactive benefits which they would otherwise 
receive. They pay more for go<^.services. and Insurance premiums when businesses' 
Insurance companies pass along the cost of Nring private sector claim-takers to do SSA 
work. Federal taxes are increased to pay for demonstration projects and contracts which 
are far more expensive than increasing the number of SSA employee service providers. 

Handling by third parties can add delays at various stages of the claim process, increase 
SSA administrative costs, and result in loss of benefits to individuals. 

Fraud by "middlemen" has already cost all of us many millions of dollars in Washington 
state alone. This rw doubt represents just the tip of the iceberg. SSA must finally take 
responsibility for evaluating and monitoring qu^ity. Integrity, and cost of third-party 
claims. 

We have seen plenty of evidence In other agencies of the terrible risks involved when we 
rely too much on the private sector, those spendy Defense Department hammers were 
from a contractor, the U.S. mail was dumped In Chicago by contractors, the Space 
Shuttle "O" ling was from a contractor, and the $5 billion/year In fraudulent earned income 
tax credit refunds were obtained primarily through electronic filings via H&R Block and 
others In the private sector. We cannot afford a similar disaster at SSA. We are at a 
crossroads, and absent responsible Agency leadership It Is Incumbent on Congress to 
lead us down the good government path. 

There must be no tolerance for compromising systems security and privacy. Current 
violations must be dealt with immediately, and future initiatives planned very carefully to 
ensure that laws are adhered to, and individual rights protected. 

I thank the Chairman and the Committee for considering this testimony, and welcome any 
requests for more information and documentation. 
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AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 


AFFILIATED WITH THE AFL-CIO 

SSA GENERAL COMMITTEE 



May 22, 1995 


TO: Mr. Phillip D. Moseley, Chief of Staff 
Committeee on Ways and Means 

FROM: Earl Tucker, President 
AFGE Council 224 

Subject: SSA*s QUALITY ASSURANCE WORKERS SAVE TAXPAYERS BILLIONS 


Through internal reviews, controls, and audits in SSA, we as 
workers save the taxpayers billions of dollars on the program side. 
It s a shame that some of the savings are never transferred to the 
administrative side for continuous improvement in these programs 
that save big bucks. In many of these money-saving areas there is 
very little staff to process these workloads, if they are processed 
at all. In spite of our staffing, we will continue to help SSA 
deliver world class service to the public and its internal 
customers. These activities are performed by the quality assurance 
component of SSA which consists of three branches. 

Disability Quality Branch 

The quality assurance function for Disability Insurance (DI 
Program) is carried out by the Disability Quality Branches ("DQB") 
of the Office of Program and Integrity Reviews (OPIR) . We save the 
taxpayer almost $10 for every $l it costs us to review a title II 
disability case in the Preeffectuation Review (PER) sample. There 
IS no similar review for title XVI disability cases. PER cases are 
actually reviewed by DBQ before payments can be effectuated. At the 
present time we are only reviewing approximately 50% of the Title 
II cases, but we have saved more than $2 billion in unnecessary 
trust fund expenditures since 1980. If this effort were continued 
and more cases were reviewed, including title XVI, we would save 
the taxpayers even more money. 

j® also be saving dollars by doing more continuing 

disability reviews (CDR) . These are follow-up reviews that should 
be done after a claimant has received disability benefits for a 
certain period of time to see if they are still disabled and unable 
to work. SSA IS currently doing relatively few of these reviews. 

We report our findings when great quantities of dollars have been 
misspent and mistakes have been made in the programs. We have been 
"inspector general" for independently determining and 
reporting the health of the SSA programs ( SSI, DI and RSI) . Our 
component acts as the "cop" because OPIR (Field) is independent of 
any regional authority and reports directly to Baltimore. With this 
autonomy, we are allowed to accurately report wastes of money or 
major problems in the programs. 

There is a move afoot to place us under the Regional Commissioners 
in the field, if this happens. It will change our ability to 
accurately report our findings, especially if they are 
embarrassing to the Regional Commissioners. In addition, we perform 
many reviews and studies unbeknownst to the SSA Regional 
Commissioners. These too will stop if we are placed under the 10 
Regional Commissioners. We are opposed to the "fox guarding the hen 
house". We are opposed to any reorganization that would put us 
under the Regional Commissioners. We should continue to report 
accurately and independently the health of all of SSA programs 
including a full-scale implementation of the PER and CDR reviews 
that will save taxpayers' dollars. 

TO DO FOR ALL THAT WHICH NONE CAN DO FOR ONESELF 

REPRESENTING OVER 50.000 EMPLOYEES 
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The Regional Offices of Program and Integrity Reviews (ROPIR) are 
crucial to SSA efforts to save money by maintaining and increasing 
quality. They are a set of offices with over 20 years of experience 
in recording and reporting statistical ly-val id data on a timely 
basis to interested parties both inside and outside SSA. In the 
process, they have maintained good relations with a variety of 
other offices: field offices, regional of f ices, headquarters, 
disability determination services, etc. They have a long history of 
participation in onsite reviews of other offices in order to help 
improve their operations. They have shown flexibility in adapting 
to new types of studies (such as IDA in the late '80's), new court 
cases (such as Zebley in the early '90’s), and new types of 
workloads (such as screening OHA backlogs now) . In short, if the 
ROPIRs did not exist, they would have to be invented. 

Insurance Program Quality Branch 

The quality assurance function for the Retirement and Survivor's 
Insurance Program ("RSI Prograun") is carried out by the Insurance 
Program Quality Branches ("IPQB") of the Office of Program and 
Integrity Reviews ("OPIR") . 

This function is conducted by means of the Index of Dollar Accuracy 
("IDA") study of recently adjudicated initial claims, the IDA study 
of recently processed post entitlement transactions and special 
studies designed to assess areas of potential vulnerability. 

The two IDA studies analyze cases that meet the criteria for: 
perspective of payment accuracy, adherence to correct procedures 
and the relationship thereof. In addition, IPQB's contact 
beneficiaries to determine customer satisfaction with the RSI 
programs . 

As part of the regular post-entitlement IDA study, a group of cases 
that did not credit lag wages to beneficiaries' account were 
identified. This category of cases resulted in underpayments 
totaling $144,000,000.00. IPQB staff members not only identified 
the underpayments, but devised a means of processing these 
automatically. Prior to this innovation, processing such cases was 
expensive, labor-intensive, and time-consuming. 

The following are examples of special studies conducted in the 
IPQB, the result of which were either financial savings or improved 
service to the public: 

o At the request of GAO, the IPQB conducted a study of the 
Social Security Administration's representative payee 
program. Recommendations stemming from the data gathered 
in this study resulted in changes in policy and 
procedure . 

o The IPQB conduct ongoing monitoring of the 1-800 number 
service in order to assess the quality of service to the 
public in terms of courtesy and the accuracy of 
information given to callers. In addition, IPQB make 
follow-up calls to the public to gauge customer 
satisfaction. 

o The IPQB has monitored the quality of phone service to 
the public in District Offices. 

o The IPQB has been involved in testing the quality of 
phone service to non-English speaking members of the 
public. 

The efforts of the IPQB result in annual dollar savings to the 
taxpayers as well as ensuring that the public is satisfied with our 
service. 
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Assistance Program Quality Branch 


pr® Supplemental Security Income 

i SSI Program”) is carried out by the Assistance Program 
Lviews roPlR"f. Office of Program and Integrity 


TiJif conducted by means of the Index of Dollar 

IDA s?»L ^ recently adjudicated initial claims, the 

i- processed post entitlement transactions and 

special studies designed to assess areas of potential vulnerability 

OIT OOnOGlTTl « ^ 

reviews analyze cases that meet the criteria for 
inclusion from the perspective of payment accuracy, adherence 
A^B^con^f^^i- ^ relationship thereof. In addition, 

beneficiaries to determine customer satisfaction with 
our me ssi program. 

As part of the regular post-entitlement IDA study, we are now doing 
field assistance initiatives (FAI) . The FAIs are to find out where 
the problems are in fielf offices ask what we can do to eliminate 
them. Referrals and handoff problems were causing claimants up to 
16 days delay before any actions would be taken on their case. We 
developed a gating program in which one person completes most 
actions immediately without referral or handoffs. This "one stop 
shopping program will save taxpayers time and money by routing 
inquiries immediately to the subject matter expert for action. 


APQB trained Program Service Center employees to do title T2 offset 
computations. The manual offset computations are time consuming and 
labor intensive. Now that the PSCs are performing these difficult 
computations, the district offices will have more time available to 
services to the public in other areas. 


monthly wage reports come 
directly to APQB for processing. This too will allow the district 


Offices to do other work now that we 
workload. 


are processing most of this 


APQB helped with the DYNACOMM/Testing. DYNACOMM is a specially 
tailored script that allows data to be downloaded directly onto the 
computer screen without employees having to re-key information into 
the system. This system was used recently to process over 87,000 
one time payments (OTP) in a court order class action case-the 
Jones case. Ninth Circuit. This system will save SSA considerable 
time and money. Other Dynacomm scripts have been created to obtain 
batchers of queries for FO's (rather than prior manual querying) 
save inputs to memory (so that rejected actions don't need to be 
completely retyped) , to automatically transfer data from 
computations screens to input screens (saving typing time and 
preventing human error). This is by no means an inclusive list. 
The efforts of the APQB result in annual savings to the taxpayers 
as well as ensuring that the public is satisfied with our service. 

In recent years, OPIR's overall goal has changed from what can we 
find wrong in every SSA program to how can we improve the process 
in all programs and save money for the taxpayers. I believe we have 
done an outstanding job in improving processes and saving money to 
date. We are continuing to conduct studies with these goals in mind 
® locations or employees to process backlogged 

work. Some findings have been to eliminate some processing steps 
and/or eliminate manual processing. Some other examples are title 
II offset processing, monthly wage reporting, interface diary 
resolution, continuing disability reviews based on earnings, and 
manual notice processing. Future iniatives include analysis of 
recipient self-supporting of charge and automated wage follow-ups. 
There studies are being conducted to try to provide more timely 
payments updates to prevent beneficiary mispayments, without 
causing more strain on over worked SSA employees. 
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In conclusion, OPIR (field) consist of SSA workers who perform 
quality review functions in three quality assurance branches; 
Disability Insurance, Retirement and Survivors Insurance and 
Supplemental Security Income. In addition to end— of— line quality 
reviews, Pre-effectuation reviews should be done by OPIR employees 
in all SSA programs especiality title XVI disability similar to 
what we currently do with title II disability cases. Of course this 
would require changes in Social Security Laws. These workers are 
skilled technicians with the necessary autonomy to perform accurate 
diagnosis and cure for many problems in all the programs in SSA. As 
a result, taxpayer dollars are saved annually by these dedicated 
workers through suggestions to streamline and reorganize field 
processing. At the seune time, we are helping SSA provide the 
public with world class service. Therefore, OPIR (field) should 
retain its functions and report its findings independently of any 
regional authority. 

If you have any questions do not hesitate to contact me. I can be 
contacted at: P. O. Box. 1954, Chicago, Illinois 60690. My telephone 
number is 312/886-6574 or by fax at 312/353-8830. 
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Statement 

for the Hearing Record 
of the 

American Medical Association 
to the 

Subcommittee on Social Security 
Committee on Ways and Means 

U.S. House of Representatiyes 

RE: Social Security Disability Insurance Program 
May 23, 1995 


The American M^ical Association (AMA) is pleased to submit this statement for the hea ring 
record of the May 23, 1995, hearing on the Social Security Disability Insurance Program of the 
U.S. House of Representative Ways and Means Committee’s Subcommittee on Social Security. 

The AMA, like many other individuals and organizations in this country, is extremely concerned 
about the current operation and administration of the Social Security Disability Insurance 
Program. We are cognizant of the fact that during the ten years spanning from 1984 to 1994, 
while the U.S. population grew by 11 percent, the number of individuals on Social Security 
Disability increased 40 percent, to over 5.5 million. We are aware that over $42 billion in 
disability benefits will be paid this year. In addition, we know that of the four million disabled 
workers in this country currently receiving benefits, roughly half are long overdue for a 
continuing disability review, and this backlog is growing by 500,000 a year. We are cognizant 
of ail these facts, and we strongly commend Subcommittee Chairman Bunning for holding this 
hearing. 

While many issues arc nc^ssarily involved in the efficient and proper administration of the 
Social Security Disability Program -- such as the backlog of initial claims and claims for 
reconsideration, the backlog of continuing disability reviews, the high rate of reversals of 
decisions by administrative law judges upon review, the proposal for a unified Federal Court of 
Appeals to adjudicate all cases arising out of Social Security Administration claims — tite AMA’s 
main focus of concern as the nation’s preeminent physician professional association is the 
proposed r^uction of the role of the ntedical consultant in Social Security disability cases. 

The Social Security Administration’s proposed disability program redesign would eliminate the 
current statutory requirement for an M.D. cosignaturc and review in signing off on claims in 
Social Security disability cases. It also proposes to have a single decision-maker responsible for 
both medical assessment and direct payment authorization in disability cases. The AMA believes 
that eliminating or reducing the role of the medical consultant will severely undermine the 
integrity of the program. 

The process involved in making the initial medical determination of a claimant applying for 
Social Security disability benefits entails reviewing available medical records, dete rmining if 
there exists sufficient evidence upon which to make a determination, making a diagnosis, and 
then determining the hinctional capacity of tlte claimant. The medical consultant is an integral 
and essential part of the process. "Under the proposed disability program redesign, a non- 
physician known as a "disability claims manager" would serve to make this determination, and 
a physician would be involved only when deemed necessary by such disability claims manager. 
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The Social Security Act requires that those individuals entitled to receive disability benefits must 
have an impairment that results from anatomical, physiological, or psychological abnormalities 
which are demonstrated by medically acceptable clirucal and laboratory techniques. Medical 
consultants are uniquely qualified by their medical education, training and experience to ensure 
that these medical evidential requirranents of the law are met. Currently, every claimant 
applying for Social Security disability payments receives the benefit of participation of a medical 
consultant in his or her di^bility detennination. The AMA believes that t^ medical wisdom 
and expertise of the medical consultant is a critical element in the operation of the process, and 
we strongly suggest that maintaining such medical consultant's role, without diminishing it in 
any respect, would be the most appropriate and cost-effective course of action to take, 
safeguarding the process from potential fraud and leading to the "right decision the first time" 
as often as possible. 

The AMA thanks you for the opportunity to have our comments considered and included in the 
hearing record. Again, we commend the Subcommittee for holding the hearing. 
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STATEMENT OF RUSS NEWMAN, PH.D^ J.D. 
EXECUTIVE DIRECTOR FOR PROFESSIONAL PRACTICE 
AMERICAN PSYCHOLOGICAL ASSOaATION 


The American Psychological Association (APA) is pleased to have 
this opportunity to provide testimony to the House Ways and Means 
Subcommittee on Social Security concerning the management of the 
Social Security disability programs. APA is the professional 
organization representing over 134,000 members and affiliates 
engaged in the practice, research, and teaching of psychology. 

On April 28, 1994, APA submitted testimony to the Committee 
regarding the Social Security Administration' s (SSA) Reengineering 
Proposal. In our testimony today, we would like to elaborate on 
one theme that was raised at that time. It concerns the critical 
need for accuracy and efficiency in the disability decision-making 
process. We are concerned that SSA's contemplation of an expanded 
role for the disability claims manager, coupled with a minimized 
role for psychological and medical consultants, will seriously 
compromise the quality of the disability determination process, to 
the detriment of claimants and the public alike. 

Although a final decision has not been rendered, SSA is actively 
considering an expanded ±ole for the disability claims manager, the 
individual who, pursuant to SSA's ReDesign Initiative, will make 
the initial decision regarding disability. Currently, initial 
determinations of disability involve a team approach; a joint 
decision is rendered by a State agency medical or psychological 
consultant and a State agency disability examiner.^ The expanded 
role of the disability claims manager that is currently being 
contemplated includes the possibility that this individual will be 
solely responsible for making the initial decision of disability, 
with the discretion to solicit technical support from medical and 
psychological consultants for expert advice and opinion if deemed 
necessary. This constitutes a significant departure from current 
practice. It is also inconsistent with current law and would 
require a statutory amendment to the Social Security Act.^ 

We believe that the disability claims manager should never have the 
discretion to independently decide a claim for disability benefits, 
and we have encouraged SSA to retain the current system in this 
regard. Determinations of disability are frequently quite complex, 
especially in cases alleging mental impairment. Moreover, the SSA 
disability programs are medically based, reflecting disability 
criteria that involve medical impairments. Determinations of 
disability typically require the evaluation and resolution of 
highly technical and conflicting medical evidence. We believe that 
the professional expertise of appropriate in-house medical and 
psychological consultants is critical if accuracy in the disability 
determination process is to be maintained and enhanced. Despite 
assurances from SSA that the disability claims manager will be 
"highly trained", no level of in-house training can possibly 
compare to the education and expertise possessed by professionally 
educated medical cuid psychological consultants.^ 


^ 20 C.F.R. Sections 404.1615(c)(1), 416.1015(c)(1). 

^ In making Title XVI disability determinations in cases 
where there is evidence which indicates the existence of a mental 
impairment, and in making such determinations with respect to the 
disability of a child under 18, the Act mandates that "reasonable 
efforts" be made to ensure that such cases are evaluated by medical 
or psychological consultants. Sections 1614(a)(3)(G) and (H) , 
221(h). 

^ Medical consultants must be physicians. Psychological 
consultants, whose expertise is utilized in cases where there is 
evidence of a mental impairment, must be licensed or certified as 
psychologists at the independent practice level of psychology by 
the State in which they practice. 20 C.F.R. Sections 404.1616, 
416.1017. 
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We are concerned that SSA's possible endorsement of an expanded 
role for the disability claims manager would detract significantly 
from the efficacy of the discibility determination process.* We 
also believe that in-house medical and psychological consultants 
represent an irreplaceable source of objective, unbiased 
professional expertise that should be utilized in the review of all 
but the most clearcut of cases.® Any attempt to dilute the role 
of these valuable professionals will seriously compromise the 
accuracy as well as the efficiency of the disability determination 
process 

In his opening statement before the Social Security Subcommittee 
hearing on August 3, 1995, Subcommittee Chairman Jim Running 
emphasized that one of his main objectives is to ensure that people 
who are truly disabled receive benefits quickly and easily. If the 
expanded role of the disability claims manager currently being 
contemplated by SSA is ultimately adopted, we believe that serious 
errors will be made during the decision-making process as a direct 
result of the absence of professional input and auialysis of claims 
by medical and psychological consultants. We are concerned that 
truly disabled claimcuits may be denied benefits, while others who 
are not dis 2 JDled may be erroneously added to the disability rolls. 
In light of the many problems which currently plague the system, 
this is clearly not the time to decrease professional involvement 
in the decision-making process. 


We are pleased to have had the opportunity to submit this testimony 
to the House Ways and Means Subcommittee on Social Security. We 
are hopeful that the Subcommittee will take an active role in 
encouraging ■ SSA to incorporate our recommendations in its redesign 
initiative. 


Contact: Russ Newman, Ph.D., J.D. 

Executive Director for Professional Practice 
Americeui Psychological Association 
750 First Street, N.E. 

Washington, D.C. 20002-4242 
(202) 336-5800 


* We are also concerned that SSA's future decision regarding 
the proper role for the dis€d>ility claims memager may entail an 
expeuided role during the Continuing Dised>ility Review. The first 
step in the Continuing Disability Review involves determining 
whether or not "medical improvement" has occurred. We believe that 
it is equally critical that a medical or psychological consul tauit 
be part of the review team during this process. 

® Cases involving insufficient medical evidence constitute 
clearcut denials that can be handled independently by a disability 
claims rwuiager without input euid/or oversight by a medical or 
psychological consultsuit. However, other cases that may at first 
appear to be "clearcut" allowances or disalloweuices are quite 
frequently determined to be far from clearcut upon further review 
hy a medical or psychological consultant. For this reason, we 
favor continuation of the team approach to disability 
determinations . 

' ® Experience at mauiy state DDS ' has shown that the teaun 
approach to the disability determination process ceui be extremely 
efficient, and does not iir^jede the timely resolution of claims. 
Indeed, there are currently mauiy state DDS agencies that are not 
burdened by a backlog of cases. 
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STATEMENT OF FRANK ARIA 
Quality Assurance Specialist, New Jersey DDS 


Mr. Chairman and Members of the Subcommittee: 

The following items represent serious threats to the fundamental 
integrity and solvency of the disability program. 

Ineffective Medical Improvement Review Standard (MIRS) 

Vrrtually every state agency CDR examiner has conducted reviews 
where the beneficiary has not "improved" but is not currently 
disabled either. Under the MIRS, such individuals must almost 
always be kept on the rolls, even though they do not now meet 
the program's primary definition of being "disabled." In other 
words, they must continue to be issued disability checks even 
though they can work. 

Why not research this point further? A study could be conducted 
to determine what percentage of continuances in "medical im- 
provement expected" efnd "medical improvement possible" CDRs 
would currently be denied were they to be processed as initial 
level claims. 

Even a small percentage of continuance awards made to those 
now able to work would represent a substantial future loss to 
the trust fund. Such a finding would argue in favor of dis- 
placing "medical improvement" by returning to the former "cur- 
rent severity" standard. 

Flawed Redesign of the Disability Claims Process 

To many of those experienced in claims adjudication, key ele- 
ments of the Redesigned Process are poorly conceived, extremely 
impractical, and patently unworkable. Two of its critical pro- 
visions are particularly relevant to the discussion of program 
integrity and solvency. 

The proposal envisions "early, ongoing dialogue" with nearly 
all claimants. But past personal interview studies, demonstra- 
tion projects, and pilots conducted over 30 years have shown 
that face-to-face disability interviews are unusually difficult 
to control, are often adversarial, and, above all, are extremely 
subjective. Just now, the last thing the adjudicative process 
would seem to need would be more subjectivity. 

A second critical flaw in the Redesigned Process is the shift 
from hard medical evidence to reliance on far more speculative 
"functional assessment certifications" supplied to claimants 
by their own treating sources. Decades of experience in docu- 
menting disability cases have shown that such statements stand- 
ing alone would play havoc with decisional reliability. 

In a nutshell, the Process Redesign is a costly blueprint for 
speedily placing even greater percentages of applicants on the 
disability rolls without reasonable assurances that they are 
actually unable to work. (And MIRS would keep them there.) 

Questionable Quality Assurance Practices 

Two key documents serve to illuminate the critical political 
and procedural issues which color the overall disability qual- 
ity assurance process. 

On February 19, 1987, the Auditor General of the State of 
California presented a report on "Investigation 1-5008," which. 
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among other things, accurately described the political climate 
affecting accuracy data in the disability program. 

Briefly stated, a competitive environment exists among the ten 
federal regions, as well as the 50 states, creating pressure 
to inflate accuracy ratings to obtain a better rank compared 
to your federal or state rivals. As performance rates and 
comparative ranks are published each month, officials from 
those federal or state jurisdictions landing on the bottom are 
embarrassed and concerned lest they lose resources and/or op- 
portunities for personal advancement. In such an atmosphere, 
placing ethical considerations aside, there is every incentive 
to conceal improper practices that exaggerate accuracy rates. 

A second report, "Social Security Disability: SSA Quality 
Assurance Improvements Can Produce More Accurate Payments" 

(U.S. General Accounting Office, June 1994), details the weak, 
neglected, and lenient procedures employed by SSA over the 
last 14 years to compile and assess the quality assurance ac- 
curacy rates. The conclusion is drawn that SSA has knowingly 
failed to evaluate the effectiveness of QA procedures, includ- 
ing the application of subjective procedural rules, leaving 
reason to believe that some deficient cases are not returned 
for correction, thereby inflating accuracy rates for the states 
and federal regions involved. 

The GAO report notes that no state had failed the regulatory six- 
month 90.696 performance accuracy test since 1988. New Jersey 
ended that streak immediately after the report was released. 

The national accuracy data published 4/12/95 shows final (i.e., 
recalculated) results for the six-month period ending December 
1994. New Jersey registered 88.396 and 87.396 for consecutive 
calendar quarters, the first state to fail to meet federal ac- 
curacy requirements (90.696) in six years. During the next 
quarter in this sequence, March 1995, New Jersey cleared the 
90.696 mark, scoring 91.796, ahead of Florida (89.596) and Ken- 
tucky ( 91 . 296) . 

New Jersey's March 1995 uptick represents the successful manip- 
ulation of the federal quality assurance review, particularly 
for the month of January 1995. The state agency internal QA 
review was temporarily altered to influence the federal figures, 
while federal QA physicians were substituted for state agency 
doctors in the adjudication process to a degree sufficient to 
skew the quarterly performance results. 

Throughout 1995, program administrators from both SSA's New 
York Regional Office and the state Department of Labor have 
had the same agenda regarding New Jersey’s accuracy crisis: 
lift the state, and, by extension, the New York federal region, 
out of last place in the nation by any means necessary. The 
two investigative reports cited above, while predating these 
recent events in New Jersey, go a long way toward explaining 
what was done there, why it was done, and how. 

Unless and until a centralized federal QA review (with an in- 
dependent monitoring mechanism) becomes a reality, competitive 
"regionalized" FQA statistics will serve to mask accuracy prob- 
lems rather than expose them. 


North Arlington, NJ 
May 29, 1995 
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ASSOCIATION OF ADMINISTRATIVE LAW JUDGES, INC. 

Henery Reuss Federal Plaza. Suite 680 
610 W. Wisconsin Avenue 
Mieraukee, Wi 53203 
(414)297-3141 


August 2, 1995 

Honorable Jim Sunning 

Chairman, Subcommittee on Social Security 

Committee on Ways and Means 

US. House of Representatives 

Rayburn House Office Building, Rm B-3 16 

Washington, D C. 20515 

RE: H.R. 1587 

Dear Chairman Bunning: 

I am writing this letter on behalf of the Association of Administrative Law Judges, Inc. in 
support of H.R. 1587. This legislation grants exclusive jurisdiction to a United States 
Court of Appeals for the Social Security Circuit over specified interlocutory orders or 
decrees and over appeals fi-om final decisions of a U.S. district court. 

The Association supports this legislation because it creates a uniform legal process for 
adjudicating Social Security disability daims. This change will create a system of law that 
is national in scope and will provide finality, consistency and predictability for the legal 
process. This legislation will develop a ut^orm body of Soda! Security disability law 
which treats all claimants equally and will provide all claimants with notice of the legal 
standard which controls the adjudication of disability claims. This legislation will also 
correct the troubled and long-standing Social Security Administration policy of non- 
acquiescence to Federal circuit courts of appeals dedsions. 

During the last Congress, the President of our Assodation appeared before this 
subcommittee and testified in support of this Iqgiriation. We now renew our support 
because this reform provides necessary change for the Sodal Security disability 
adjudication process. 



Ron Bemoski 
Vice President 
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STATEMENT OF RONALD G. BERNOSKI 
VICE PRESIDENT, ASSOCIATION OF ADMINISTRATIVE LAW JUDGES, INC. 

My name is Ronald G. Bernoski. I am an adnunistrative law judge who for the last fifteen 
years has been assigned to the Office of Hearings and Appeals of the Social Security 
Administration in Milwaukee, Wisconsin. 

This statement is presented in my capacity as the Vice President of the Association of 
Administrative Law Judges, Inc., (Association) which is a professional organization having 
the stated purpose of promoting full due process hearings to those individuals seeking 
adjudication of controversies within the Social Security Administration (SSA) and the 
Department of Health and Human Services. 

This statement is in response to the issues raised in the written testimony of the GAO, 

Mr. Lou Enoff and Mr. Glenn A. Fait that was presented to the Subcommittee on Social 
Security on August 3, 1995. The written statements of Mr. Enoff and Mr. Fait contained 
recommendations that the administrative law judge hearing for Social Security disability 
claims be abolished and be replaced by a hearing conducted by a state disability hearing 
officer. 

It is our understanding that the Subcommittee requested additional information at the 
August 3rd hearing on reasons for the difference between the claims allowance rate for 
first level claims consideration by state disability examiners and that for Federal Social 
Security Administration law judges. The stated public purpose of the Subcommittee at the 
hearing is to reduce the backlog of disability claims at the Federal Social Security 
Administration administrative law judge level by adjudicating more claims favorably in the 
process at the state level. The Subcommittee Chairman has expressed frustration with the 
high level of claims allowed at the administrative law judge hearing level that were denied 
at the state level. 

The testimony on the differences in the claims allowance rate regrettably did not directly 
address the reasons for the claims rate difference or solutions which are legally sustainable. 
Mr. Fait appropriately identified that state determinations are based on the agency's 
POMs, the Social Security Administration Policy Operations Manual. For various 
reasons the POMs do not always follow the decisions set out by the Federal circuit courts 
in the 13 Federal circuits, which the administrative law judges are bound to follow since 
such relief would eventually be obtained by the claimant in a Federal district court. The 
administrative law judges are aware of their reversal rate by the Federal courts and that 
the Social Security Administration Appeals Council often uses the same standard. The 
Subcommittee Chairman's and Mr. Jacobs' bill on establishing a Social Security Federal 
Circuit Court would do much to establish uniform policy by the agency by developing 
legal issues brought forward by the Social Security Administration. Testimony by Mr. Fait 
and Mr. Enoff did not address the consequences of the two standards currently used by 
the state and Federal levels in disability claim determinations. In fact, they ignore the 
demands of the Federal courts, which under their proposals would be the site of a newly 
created backlog of disability claims denied by the POMs standard and currently addressed 
by administrative law judges. 

One possible legally sustainable solution is to allow state agencies to use the legal standard 
and not the POMs standard. This would dramatically reduce the demand on the 
administrative law judges and reduce the backlog of cases. It would truly put more people 
on disability earlier in the process. A proposal similar to this was suggested in past 
legislation by Mr. Jacobs that would have employed a "face-to-face" evidentiary hearing 
before making an initial decision at the state agency. The General Accounting Office did a 
cost analysis of the legislation which indicated that such a change would have a dramatic 
impact on the Social Security Trust Fund by paying more disability claimants. 

We doubt that the appropriate solution to the current crisis in the disability program is to 
employ the current court mandated standards for disability earlier in the process. There is 
a public perception and within the Congress that the current decision process for Social 
Security disability does not adequately identify those individuals who cannot perform 
gainful employment. On an ad hoc basis the Federal courts, over the past twenty years, 
have develop^ the definition of disability under the Social Security insurance program in 
the absence of Federal statutory definitions of disability by the Congress. The Social 
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Security disability insurance program has historically been defined by the courts and not 
the Congress in areas such as mental impairments, medical improvement and the treating 
physician rule. 

The current public consensus that the disability program does not accurately identify the 
long-term disabled gives the Congress an opportunity to enact statutory changes in the 
SSDI program that the public supports. The Association has communicated its 
suggestions in this matter to the Subcommittee. 

The testimony of Mr. Enoff and Mr. Fait, which recommends tne abolishing of the fair 
hearing at the federal level for the claimants, does not address the substantive issues of the 
standards used for disability determinations. Tinkering with the adjudication process is no 
substitute for statutory reform of the system. Procedural fixes as suggested to the 
Subcommittee will either deplete the trust fund or create a backlog of cases at the Federal 
courts. 

In addition to the recommendation of Mr. Enoff and Mr. Fait for a procedural solution to 
a statutory problem, the witnesses also raise concerns with the public’s sense of fairness 
relating to their proper degree of objectivity and impartiality for various reasons. In his 
testimony, Mr. Enoff stated that he had "lived through the dark days of the early 1980's 
and the lingering aftereffects of the changed CDR process." He failed to mention that he 
was part of the system that planned and executed the programs and policies of those 
dreadful years. * He failed to state that he did not take any overt action to relieve the 
claimants of the anguish of those policies. This Association had to obligate itself to a 
substantial attorney fee to break the yoke from the backs of the claimants. This effort 
resulted in the case of Association of Administrative Law Judges vs. Heckler 594 F. 

Supp. 1132 (D.D.C. 1984), where the court found that the "unremitting focus on 
allowance rates... created an untenable atmosphere of tension and unfairness which 
violated the spirit of the APA, if no specific provision thereof" He also failed to mention 
that he had prohibited the Chief Administrative Law Judge of the Social Security 
Administration from accepting an award that was presented to the judges of the Social 
Security Administration by the American Bar Association. This award was given to 
recognize the public service provided by the judges when they stepped forward to protect 
the due process rights of the claimants during the 1980's. The citation provided as 
follows: 

Be It Resolved, that the American Bar Association hereby commends the Social 
Security Administrative Law Judge Corps for its outstanding efforts during the 
period from 1982-1984 to protect the integrity of administrative adjudication 
within their agency, to preserve the public's confidence in the fairness of 
governmental institutions, and to uphold the rule of law. 

This award was then accepted by the President of this Association at a dinner that was 
attended by U S. Supreme Court Justices. During that era, Mr. Enoff also appeared 
before the Subcommittee on Administrative Law and Governmental Relations of the 
House Judiciary Committee and denied that the Agency was maintaining case allowance 
rate records for judges. At a later hearing when he was confronted with records which 
had been obtained from the Agency, he then denied knowledge of their existence. It is 
inconceivable that he could now be brought forward as a credible authority on the Social 
Security hearing process and to further base a radical reform of the system upon his 
recommendation. The other witness, Mr. Fait, is a Director of the Institute for 
Administrative Justice at McGeorge School of Law. This organization has been under 
contract with the Social Security Administration for the last 12 years for the purpose of 
providing training for state agency CDR hearing officers together with providing other 
advice and consultation with respect to the Social Security appeals system. This places 
him in direct line for pecuniary benefit from the Social Security Administration if his 


' Mr. Lou Enoff was Deputy Commissioner for Programs for the Social Security Administration during 
much of the 1980's. 
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recommendation is accepted. Testimony offered by a witness with the potential of 
pecuniary gain evidences the lack of objectivity and impartiality in the manner.^ 

The history of the hearing system in the Social Security Administration has been a story of 
a struggle to strike a balance between quality justice and speedy justice in face of 
explosive growth. The Social Security Administration had no formal appeals process prior 
to 1940. The formal right to a hearing was created as the result of a study conducted by a 
work group headed by Mr. Ralph F. Fuchs, Professor of Law, Washington University, St. 
Louis, Missouri. The system started with 12 referees and has grown to what may be the 
largest institution for the administration of justice in the western world.’ The title of the 
fact finder has changed over the years. It started with the title -of referee, it was changed 
to that of hearing examiner and finally to administrative law judge. 

In 1972 Congress passed the Supplemental Security Income Legislation which went into 
effect on January 1, 1974. The Civil Service Commission took the position that these 
cases were not covered by the Administrative Procedure Act. This issue was not resolved 
until Congress settled the issue with legislation in 1976.^ 

Since 1940, administrative law judges and their predecessors have heard millions of claims 
that have arisen under the Social Security Act. These cases have been heard with dignity 
pursuant to the constitution and laws of this nation. Due process has been protected and 
the rule of law has been respected and followed. In a few instances certiorari has been 
granted in these cases by the U.S. Supreme Court. 

Mr. Enoflf states that under his proposal "the three hat role of the ALJ would be 

eliminated." He doe not state how this will be accomplished. He appears to completely 
ignore the existing law which controls this aspect of adjudication of Social Security 
disability claims. The statute clearly provides that the Commissioner, in making any 
determination, shall make every reasonable effort to obtain fi’om the individual's treating 
physician all medical evidence, including diagnostic tests, necessary in order to properly 
make such determination, prior to obtaining evidence from another source.’ Many courts 
have also spoken on this issue and the overwhelming case law^places an affirmative 
obligation upon the Commissioner to fully and fairly develop the record upon which the 
determination is made. The case of Sears vs. Bowen. 840 F.2d 394 (7th Cir. 1 988) is 
typical of the holding of these courts. In that case the court stated that "there was no 
dispute that the Secretary has a duty to fiilly and fairly develop the record". This authority 
establishes that the Commissioner has a clear duty to develop the medical record on behalf 
of the claimant. The proposal of Mr. Enoff does not effect this responsibility in any 
regard. The courts vi^^l continue to enforce this rule of law. Mr. Enoff is also critical of 
the presence of attorneys at Social Security hearings to represent the interests of the 
claimants. These two concepts are completely inconsistent. If the Commissioner does not 
protect the interests of the claimant at the hearing and the claimant is not represented by 
an attorney, who will protect the interests of the claimant at the hearing? 

Mr. Fait made several assertive statements regarding the hearing process and the 
administrative law judge which are not supported by any authority. It seems reasonable to 
require that a statement which proposes to replace a government process that has been in 
existence for nearly 60 years to be supported by more than opinion and innuendo. He 
stated that more than one level of review will result in a greater allowance rate for claims, 
that many judges claim total independence from the agency and ignore agency policy in 
deciding cases and that many judges fail to understand the appropriate role of the 
administrative adjudicator. These statements are not correct. In fact, a GAO analysis of 
legislation to abolish the DDS reconsideration review, introduced in several prior 
Congresses, reached the opposite conclusion. The administrative law judges in the Social 


* Charles T. McCormick, Evidence, page 62, 1954. 

’ A Quest For Quality. Soeedv Justice, a histoiy of the first fifty years of the administrative law judges of 
the Office of Hearings and Appeals, Social Security Administration, Elepartment of Health and Human 
Services, Social Security Administration. 

* Public Law 94-202-Jan. 2, 1976. 

* Social Security Act Sec. 223 (d)(5)(B). 
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Security Administration completely understand that they are adjudicating claims on behalf 
of the Commissioner pursuant to the rules, regulations, case law, statutes and Constitution 
of the United States. Mr. Fait does not understand the basis of the difference between the 
state agency standard and court standard for adjudicating cases. He does not recognize 
that removal of the adjudication level to the state agency level will not change the law and 
that the courts will still review the cases under their legal standard. He has fallen into an 
old trap or laid it himself He is asserting that substantive changes can be achieved by 
procedural means. If a change in the substantive law is the objective, it can only be 
achieved by a change in the basic law through act of Congress and not by procedural or 
policy means. 

Mr. Fait stated that past trial court experience is not valuable training for being an 
administrative law judge. Anyone who has ever tried a case in a court of law knows this 
statement is false. Trial experience trains an attorney to produce and evaluate evidence 
and determine the credibility of a witness which is the primary responsibility of an 
administrative law judge. Since Social Security hearings are not adversary proceedings, 
they are more difficult to conduct than adversary hearings because the judge has the 
unusual "three hat role" which requires the judge both to develop and evaluate the 
evidence in the case and to assess the credibility of the witnesses. 

Mr. Fait Stated that "administrative hearings are designed primarily to provide a chance 
for an agency to correct its own mistakes” (no authority is provided for this statement). 
This is a very simplistic description of the administrative hearing process. It fails to 
consider the fact the Administrative Procedure Act was adopted in 1946 after many years 
of careful deliberation by both the Congress and the Department of Justice. In 1938 the 
Attorney General suggested to the President that the Department of Justice be authorized 
to conduct a full inquiry into the administrative process which had been the subject of 
some criticism. The President requested the Attorney General to appoint a committee to 
make a thorough study of existing administrative procedures and to submit whatever 
recommendations that were deemed advisable. The committee, known as the Attorney 
General's Committee on Administrative Procedure, devoted two years to the study and 
then issued a final report to the President and the Congress. This report is considered a 
landmark in the field of administrative law and contained the main origins of the present 
Administrative Procedure Act. Extensive hearings were then conducted before both the 
House and Senate Judiciary Committees. A bill was subsequently adopted by both Houses 
of Congress without a dissenting vote. The Administrative Proc^ure Act was signed by 
the President on June 1 1, 1946.^ The responsibility of the Commissioner to conduct a 
hearing in disability cases is provided for in the Social Security Act. The Act directs the 
Commissioner to make a findings of fact and decision as to the rights of any individual 
applying for a payment which involves a determination of disability. The decision shall 
contain a statement of the case, a discussion of the evidence and the reason upon which 
the determination is based.^ This requiremmt is far more complex than giving the agency a 
chance to "correct its own mistakes." 

Mr. Fait cites the case of Goldberg vs. Kelly. 397 U.S. 564(1970), for the principle that an 
adjudicator can be impartial even though he or she is an official of the public agency that 
made the initial decision. That particular question is not at issue here. It should also be 
noted, that the Goldberg case related to a state welfare claim and not a Federal Social 
Security claim. The question before this Subcommittee, instead relates to the nature of the 
hearing that is to be provided for the claimant and the inherent due process protections 
which guarantee that both the claimant and the agency will receive a full and fair hearing 
with the decision being made upon the evidence of record. The Social Security 
Administration has been providing an Administrative Procedure Act protected hearing for 
its claimants.’ This issue was reviewed in the 1970’s when the Administrative Procedure 


‘ Attorney General's Manual, on the Administrative Procedure Act, United States Department of Justice, 
1947. 

’ Social Security Act, See. 205(b)(i). 

' Social Security Administration administrative law judges are appointed under Sec. 310S of title S. 
United States Code. Section 3 of Pub. L. 95-251 provides that; "Any reference in any law, regulation, or 
order to a hearing examiner appointed under section 3105 of title 5, United States Code shall be deemed 
to be a reference to an administrative law judge.” 
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Act hearing was also provided for Supplement Security Income claimants by legislation. 

In the case of Richardson vs. Perales. 402 U.S. 389 (1971), the United States Supreme 
Court was requested to determine if the Administrative Procedure Act rather than the 
Social Security Act governed the hearing of Social Security claims. The court did not 
directly decide the issue but instead stated that; 

We need not decide whether the APA has general application to social security 
disability claims, for the social security administrative procedure does not vary 
from that prescribed by the APA. Indeed, the latter is modeled upon the Social 
Security Act. 

This finding by the court is an enormous compliment to the Social Security hearing 
system, and establishes that the reform act for all administrative hearings was modeled 
upon its principles. It further shows that the basic provisions for the Social Security Act 
and the Administrative Procedure Act are identical. 

In the case of Caswell vs. Califano . 583 F.2d 9, 15, footnote 13 (1978), the court stated 
that "The Secretary's cljum that the Administrative Procedure Act is not applicable to 
actions of the Social Security Administration is contrary to both the language of the 
statute and the case law of this and other circuits." 

The courts have continued to recognize the due process protections provided to Social 
Security hearing claimants by the Administrative Procedure Act and the Social Security 
Act. An example of the holdings of these courts is set forth in the case of Sailing vs. 
Bowen. 641 F. Supp. 1046 (1986), where the court stated that: 

We have seen that the administrative procedures in making Social Security 
disability determinations are a cumbersome 'Rube Goldberg' process at best, which 
have been further encumbered by a threat to the independence of the ALTs who 
are the only people in the entire system who are oriented towards the main goal 
wtuch should be the seeking of truth and the ultimate triumph of justice. 

In 1983 the Subcommittee on Oversight of Government Management of the Conunittee 
on Governmental Affairs in the United States Senate conducted a hearing which inquired 
into the role of the administrative law judge in the Title II Social Security Disability 
Insurance Program (S. PRT. 98-1 1 1). The Committee issued its conclusions on 
September 16, 1983, which provided in part as follows. 

The APA mandates that the ALJ be an independent, impartial adjudicator in the 
adnunistrative process and in so doing separates the adjudicative and prosecutorial 
functions of an agency. The ALJ is the only impartial, independent adjudicator 
avsulable to the claimant in the administrative process and the only person who 
stands between the claimant and the whim of agency bias and policy. If the ALJ is 
subordinated to the role of a mere employee, an instrument and mouthpiece for the 
SSA, then we will have returned to the days when the agency was both prosecutor 
and judge. 

The Social Security Administration recognizes the value of an independent adjudicator for 
its hearings. This principle is reaffirmed in its redesign plan.’ This concept is stated as 
follows: 

AUs are independent triers of fact who perform their evidentiary factfinding 
function free from agency influence. At the same time, the Administrative 
Procedure Act ensures that an AU's decision is subject to later review by the 
agency, thus giving the agency full authority over policy. 

These materials clearly establish that the Administrative Procedure Act was adopted after 
careful study and deliberation by both the Department of Justice and the Congress. The 
Social Security Act provided for a hearing process which predated the Administrative 



Social Security Administration, 1994. 
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Procedure Act and the Administrative Procedure Act was modeled after its concept. The 
provisions of both of these Acts now control the Social Security hearing process with 
about 75% of the current administrative law judges assigned to the Social Security 
Administration. The proposal to transfer the current Social Security hearing function to 
the state agency would savage the existing Federal administrative law program. Any such 
action should not be taken without the deliberation that accompanied the passage of the 
original Act and it should include a study by the Department-of Justice and hearings before 
the Judiciary Committees of both the House and Senate. The proposed action will also 
come at considerable expense to the woridng people of this nation. These citizens who 
have worked hard and paid FICA taxes for their entire working years will be denied a 
hearing that is protected by the Administrative Procedure Act. The first time the law will 
be impartially applied in their case will be at the Federal district court level. Unlike a pork 
belly or security instrument, which will continue to have a protected hearing, these citizens 
will be forced to go without this vital protection. It is similar to denying our citizens the 
right of a trial by jury. It is the Administrative Procedure Act which provides the basic 
dignity to the administrative law system and provides basic protection to the interests of 
both the claimant and the government. The Social Security system is the most revered 
program in the U.S. Government and effects the lives of all Americans. This program 
deserves the very best administrative law ^stem. There is no substitute for the 
protections and due process guaranteed by the Administrative Procedure Act. Without 
the protection of the Administrative Procedure Act the administrative law judges of the 
Social Security Administration could not have protected the rights of the claimants during 
the 1980's. It is the Administrative Procedure Act that provides a shield for the individual, 
with the rule of law, that protects against the abuses of government. Any attempt to 
restrict the scope of these protections would amount to a stripping away of basic 
constitutional safeguards. 

The splitting of Shearing system into 50 separate state agency units will have the direct 
effect of creating 50 distinct adjudication standards that will destroy any unified standard 
that now exists. It has the further potential of creating a constitutional problem of equal 
protection because a claimant's chance for recovay of benefits in this Federal program 
will depend on the geographical location where the claim is decided. This proposed 
system also will create a Federal Social Security Trust Fund that is resourced by the 
Federal FICA tax. The adjudicators at the state level will be spending the trust funds by 
paying claims while the Federal ofiBcials will be supplying the money with its taxing 
power. This appear s to be a plan for disaster. 

The proposal also raises a potential constitutional question. The Social Security Act 
specifically designates the Commissioner as the official responsible for the hearing process. 
Can this Federal function be delegated to the states under our system of federalism? A 
second and more important issue relates to a separation of powers question. Can the 
Congress mandate, by legislation, that an Executive branch responsibility be executed by 
an agency which is not within the Executive brandi? Proposed changes of this magnitude 
require a comprehensive study by the Department of Justice and hearings before the 
Judiciaiy Committees of the House and Senate. 

The reconunendations of these two witnesses would remove the current Social Security 
disability hearing to the state agency level. Howevo-, neither of these witnesses provides 
any system for insuring the due process rights of the claimants or insuring the fairness of 
the hearing. State hearing systems have the potential for becoming corrupted by denying 
the claimant a fair hearing. An example of this occurrence is the findings from a New 
York study that was conducted by a Task Force of the New York State Bar Association 
which provided as follows; 

We found that all to often the sub^antive findings and decisions of agency 
administrative law judges in this State are influenced by executive officials within 
the agency. Often the influence of ^ecutive agency officials upon those within the 
agency who have adjudicative responsibilities is so pervasive as to prevent hearings 


Report of the New York Task Force on Administrative Adjudication. New york Stale Bar Association, 
1988. 
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from being fair and impartial. The goal of any adjudication system— including a 
system provided administratively— must be to dispense justice. Any system in 
which executive personnel can manipulate what transpires in the hearing room is a 
system which falls short of its goal and which needs to be reformed. 

Under the present Federal system, an administrative law judge takes an oath upon 
appointment to uphold the Constitution and the laws of the United States. The judge is 
also subject to the standards of professional conduct of the agency, the standards of the 
Office of Government Ethics and the standards of the bar association in which membership 
is held. How will the proposed system be regulated for professional conduct? Will there 
be a Federal standard, or will there be 50 standards controlling the system? Who will have 
standing to file an allegation of unfairness or unprofessional conduct? Will the agency 
have standing? Will there be a cause of action for civil damages for the breach of the 
constitutional tort of interfering with a claimant's right to a due process hearing? Will 
there be a criminal violation for obstruction of this due process right? If any of these 
remedies are available, will jurisdiction lie in the state or Federal court, or both? Will state 
law control any aspect of the hearing; if so, will there be 50 separate legal systems 
controlling the hearing process?. Currently administrative law judges are selected 
pursumit to one of the most rigorous selection processes in the Federal government. The 
proposal would eliminate the professional requirements and is silent as to the selection 
process. How can this be an improvement? 

Mr. Enoff recommends the creation of a Social Security Court. There are many questions 
that are not answered in his statement. Will the court be an Article I or Article III court? 
Will this court be part of the agency appeal process or will it be a Federal Social Security 
Court of Appeals? Who will have the appointment authority for the judges (Many experts 
contend that agency appointment authority will subject the court to undue agency 
influence resulting in an unfair process)? What jurisdiction will the court have, will the 
court hold a de novo hearing or will the appeal be on the record? Who will have standing 
before the court? This Association supports the U.S. Court of Appeals for the Social 
Security Circuit provided for in H.R. 1587. 

The process recommended by these witnesses will place the Federal Social Security 
Disability Trust Fund under the control of 50 separate states. The Social Security and 
Supplemental Security Income systems have already experienced frequent state practices 
of attempting to shift state benefit recipients to the Federal programs. What will happen 
when we have another economic decline? How will this cost shifting be controlled with 
the states in charge of adjudicating claims for this Federal program? During the 1980's 
i^veral state Governors ordered their state agencies not to enforce the rules and policies 
of the Federal Social Security program. What if this happens again? How will this 
conduct be regulated? How will it be possible to manage and implement a Federal 
program with uniform standards under these conditions? The recommendations of these 
two witnesses do not shed any light on to the solution to any of these potential problems. 

The Association agrees that some changes are required in the Social Security disability 
system. We offer our expertise in working with the Subcommittee in making needed 
reforms in the Social Security disability insurance program. 



Ron Bemoski 
Vice President 
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August 17, 1995 


Subcommittee on Social Security 
c/o Phillip D. Mosely 

Chief of Staff, Committee on Ways and Means 
1102 Longworth House Office Building 
Washington, D.C. 20515 

Re: August 3, 1995 Hearing 

Re: Social Security Disability Determination 


Dear Committee Members: 

The Association for Attorney-Advisors is a professional 
association of attorneys employed by the Social Security 
Administration (SSA) Office of Hearings and Appeals (OHA) . The 
Association provides a forum for communication with other OHA 
attorneys and components. As we previously stated in our June 5 
1995 statement to the Subcommittee, we have grave concerns ' 

regarding the future of SSA. 


The product" of the disability determination process is intended 
to be accurate decisions, providing due process, that comply with 
the applicable law at all levels of determination ( See . 42 U.S.C. 
421(k), 20 CFR 404.1615 and 20 CFR 416.1015). Disability 
determinations are subject to federal court review, 42 U.S.C. 
405(g), and must be legally defensible in order to withstand 
judicial scrutiny. The Social Security Administration (SSA) has 
not assured compliance with the law at all levels of review in 
the P^t. The 1984 Disability Benefits Reform Act was directed, 
in part, at compelling SSA to assure compliance with the law, 
including applicable Circuit Court decisions, at all levels of 
adjudication. 


In spite of this legislation, SSA has maintained a disability 
determination system in %diich different standards are used at 
iavels of determination. Rather than charging the 
state Disability Determination Services (DDS) with directly 
applying the Act, Regulations and applic 2 d>le case law in making 
their determinations, the personnel performing initial and 
reconsideration level determinations are compelled by SSA to make 
their decisions in compliance with the SSA Program Operations 
Manual Systems (POMS). Ostensibly, POMS is based on the law, but 
time and time again the courts, as well as the legal community at 
the Office of Hearings and Appeals (OHA) , have pointed out how 
compliance with POMS is NOT equivalent to compliance with the 


Our experience as Attorney-Advisors has shown in multiple 
instances that the Social Security Act and implementing 

well as the applic€d>le caselaw were not followed 
at the initial and reconsideration levels. These cases, when 
appealed, form the body of cases awaiting processing at OHA and 
are the source of the markedly increased backlog at the OHA 
level. Failure to use and follow the Social Security Act, 
implementing Regulations, and applicable caselaw forces OHA to 
process thousands of cases that should have been resolved in the 
claimant's favor at the initial or reconsideration levels; and in 
thousands of potentially unfavorable cases, OHA must perform the 
mandated development that should have been done at the earlier 


Many corporations have components that are given high 
grades for producing large numbers of their "parts" 
only to find out that the next group must rework the 
parts extensively in order to generate the final 
product. This is just the type of problem that 
reengineering is directed at solving. See . Chapter 1 
of Hammer, Michael and Champy, James, Reengineering the 
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SSA has stated that "The development of extensive medical 
evidence in every case impedes timely and efficient 
decisionmaking." This statement, as well as the current proposal 
to eliminate obtaining evidence in favor of a certification 
procedure (See "Plan For A New DisaUDility Claim Process" and Task 
Team Report "Streamlining Medical Evidence") is cause for alarm 
and indicates a disregard for the statutes enacted by Congress. 
Evidentiary development is required under the law. 42 U.S.C. Sec. 
423(d)(5)(B), 20 CFR 404.1512-404.1519, and 20 CFR 416.912- 
416.919. Due process is ignored and the emphasis placed on 
"moving the cases" at the expense of accuracy. Such a policy 
encourages erroneous decisions, both favorable and unfavorable, 
as it results in determinations based on insufficient evidence. 

The current system also adds to the backlog indirectly, since the 
American public has learned that appeal to the OHA level insures 
proper application of the law and affords a better chance of 
being awarded benefits. As a result of this knowledge, fewer 
claimants drop their claim after initial or reconsideration 
denial. Indeed, the current appeal rate of reconsideration 
denials to OHA exceeds 75%. The current disability system was 
not designed to handle the percentage of appeals that this 
phenomenon has generated. 

Recently, the National Council of Disability Determination 
Directors wrote the Commissioner of Social Security with their 
objections to this situation, requesting that DDS be allowed to 
apply the adjudication standard employed by OHA. The problem 
apparently lies in SSA's inordinate reliance on "policy" rather 
than the law and a lack of understanding of the legal 
requirements under the Act or the refusal at SSA to comply with 
these requirements. 

Further compounding the situation is the decision to essentially 
abandon the performance of continuing disability reviews. The 
Agency now asserts that it has once again put resources into 
continuing disability reviews. While this effort may be 
laudable, we ask that Congress carefully monitor the 
implementation of that process, in light of the events that lead 
to the passage of the 1984 Disability Benefits Reform Act. 

Legally indefensible determinations such as those issued on a 
wholesale basis in the early 1980 's will only add to the 
appellate backlog. 

SSA's current reengineering and short term disability project 
initiatives do not appropriately address the problems regarding 
disability standards. SSA has refused to admit that the current 
system operates under different standards. ^ The "process 
unification" initiatives seem directed at developing a new 
"POMS". The result will be an even more complex layer of policy 
provisions rather than assuring that all adjudicators are 
applying the Act , regulations and applicable case law. Newly 
proposed regulations regarding Adjudication Officer 
qualifications fail even to refer to applicable caselaw as part 
of the legal standard ( see . FR 30484) . 


Corporation; a Manifesto for Business Revolution. 1993 
HarperBusiness . SSA has acknowledged the existence of 
this type of problem in the agency. "SSA measures the 
process from the perspective of the component 
organizations involved, rather than from the 
perspective of the claimant." Plan for a New Disability 
Claim Process . September 1994. SSA Pub. No. 01-005 at 
p. 11. 

Plan for a New Disabilit y Claim Process . September 
1994. SSA Pub. No. 01-005 at p. 10. 
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SSA makes it more likely that different standards will continue 
to exist by encouraging the selection of "adjudicators" who have 
no legal education. SSA undervalues legal education in selecting 
adjudicators and decision writers. No one at SSA with any 
significant legal education reviews a claim until it has reached 
the Administrative Law Judge hearing level. 

Rather than acting to increase the education level of 
adjudicators, many current policies of SSA actually appear 
directed at reducing if not eliminating legally trained staff. 

The minimum qualifications for the Case Manager and Adjudication 
Officer positions do not even require a bachelor's degree. The 
Adjudication Officer position is scheduled to be filled at the GS 
13 level. Current Adjudication Officer pilot proposals indicate 
that over two thirds of the pilot Adjudication Officers will be 
non-attorneys. They will assume their duties with only a very 
brief training period of three weeks. Upon full implementation, 
the Adjudication Officers are expected to replace the current 
Senior Attorney-Advisors, who are performing prehearing screening 
and decisionmaking under the Short Term DiseOsility Plan, as 
temporary GS 13. Once the Adjudication Officers assume the 
duties now performed by the Senior Attorneys, the Senior 
Attorneys are to be returned to their previous GS 12 status. 

The Short Term and Reengineering initiatives leave Administrative 
Law Judges, Attorney-Advisors and Paralegal Analysts with a much 
more difficult workload than they currently face. More cases are 
being paid prehearing through screening processes. The most 
difficult cases remain and eventually must be prepared, reviewed 
and drafted by the shrinking numbers of Attorney- Advisors and 
Paralegal Analysts. Expecting the Administrative Law Judges to 
alleviate this burden by writing more of their own decisions is 
not a viable option. This simply means that the AUs have less 
time availcdjle to hold hearings. Detailing various other 
components to decision writing is also an inadequate long term 
option as the caseload at the hearing level will expand greatly 
under reengineering before it ever begins to decline. SSA 
asserts that the caseload at the hearing level will decline with 
full implementation of reengineering, but it is easy to see that 
the public will continue to appeal to at least the hearing level 
for years before they are convinced that SSA has actually 
improved true (legal) accuracy at the lower levels and that the 
likelihood of success on appeal has diminished. 

In spite of these clear indications that the decision writing 
workload is steadily increasing in size and legal complexity, SSA 
has continued its trend of undervaluing legal education. SSA has 
hired less than one hundred temporary attorney advisors during 
the last three years and during the last year has converted the 
status of a few of those to permanent status. At the same time 
it has been hiring "Paralegal-Specialists," most of whom have not 
received any legal education and/or formal paralegal courses, who 
have only undergone a three week training course on the legal 
aspects of their job as a decisionwriter. SSA has argued for 
years that the work of OHA is not really related to legal issues 
and so this hiring pattern is continuing in spite of the fact 
that in-house studies confirmed that legal issues are critical to 
the work at OHA. 

SSA also blames some of its problems on conflicts between the 
various Circuit Courts. There certainly are conflicts between 
the Circuits in resolving Social Security issues. However, this 
problem is no different than that experienced by any other 
agency. Differences between the Circuits are to be expected. 
These differences are a natural product of our system. They 
help the law develop and avoid stagnation and ossification. 

The simplest answer is for the agency to consult with counsel and 
assure that appropriate personnel are apprised of the applicable 
law in their jurisdiction! This is what is done by all other 
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agencies, federal or state. Unfortunately, SSA's response 
appears to be to eliminate attorneys and ignore the courts. This 
should not be countenanced. 

We know that Congress is reluctant to "micromanage" this agency. 
However, SSA's misguided policies have been followed for years at 
great cost to morale in the system and greater cost to the public 
due to resultant errors and inefficiencies. It must be compelled 
to make real changes. 

The first of these long overdue changes is to assure that 
compliance with the law at all stages of the adjudication process 
is given its proper emphasis. Forcefully remind SSA that the 
"one book" to follow in making disability determinations, is the 
the B^-gMiatiQhs and applicable case law . Putting the 
emphasis on more policy in a vain attempt to make the process 
"simpler" or less "legalistic" is repeating our past mistakes. 

Compliance with the law at all stages of the adjudication process 
will act to reduce the backlog in itself. 

1) The number of requests for hearing will be reduced as 
more deserving claimants will be paid at an earlier level. 

At the same time, the overall reversal rate will not be 
appreciably altered. 

2) The number of hearing requests will be further reduced 
as the public gains the perception that they are "getting a 
fair shake" at the earlier levels of decisionmaking and that 
their likelihood of success on appeal is greatly reduced 
from current levels. 

3) The number of class actions in Federal Court should be 
reduced, since decisions will be more likely to be in 
compliance with the applicable law. 

4) Processing time at the hearings level will be 
decreased, since necessary development will have already 
been performed. 

5) Continuing disability reviews will be performed in a 
way that will avoid the debacle of the early 1980's. Public 
confidence will be restored. Claimants who no longer are 
disediled will be removed from the rolls, without the 
wholesale cessations of the past that withdrew benefits from 
an embarrassing number of people who actually remained 
dis 2 d}led. 

Failure to put the emphasis on compliance from the start, rather 
than on making decisions as fast as possible, is likely to result 
in improper awards and improper denials on a wholesale basis. 

The second action should be to make a law degree the minimum 
requirement for all Social Security Administration adjudicators, 
at every level, and for all personnel charged with writing or 
drafting the written decisions of the agency. "Reengineering" is 
directed at developing a better educated workforce that is 
capable of independent action to produce a "product" as 
efficiently and effectively as possible. SSA's current policies 
will result in an adjudicative workforce with a lower level of 
education than is in the current unit and will cost more since 
they will be adding a large number of Adjudicative Officers at 
the GS 13 level. 

Attorneys are the best qualified personnel for adjudicative 
positions and hiring them is cost effective. SSA is currently 
planning to hire employees at the same or a higher grade level 
who have less education and little or no post graduate legal 
training. The growing demands placed on SSA adjudicators require 
individuals with extensive knowledge of the complete process 
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including an understanding of the caselaw requirements placed by 
federal courts, strict ethical stemdards, canons of 
professionalism, and education. While no employee at SSA is 
precluded from possessing these attributes, a licensed attorney 
has been examined, investigated, and is bound by state and 
federal law for purposes of adherence to these principles. 
Attorney's are officers of the court and may lose their license 
to practice if found in violation of any ethical or professional 
canon. Making a legal education a prerequisite to such positions 
is a major change and goes against much SSA history, however that 
history clearly shows that such a ch 2 mge is cUssolutely necessary 
and long overdue. Improved quality will effectively increase 
productivity by reducing duplication of effort. Higher education 
translates into greater adapt 2 d>ility and the 2 d>ility to handle 
more complex tasks. It lessens if not eliminates the need for 
large 6uaounts of expensive training. This step clearly would be 
cost effective. 


Finally, close Congressional oversight must be continued. The 
Social Security Administration has a long history of failing to 
comply with the Act and regulations. Unfortunately, it appears 
that strong Congressional oversight is needed to assure that SSA 
follows through with appropriate reforms. 


Thank you again for your time and consideration. 


Sincerely, 


James R. Hitchcock 
^ Attorney-Advisor 
Suite 1401 
800 South Gay Street 
Knoxville, TN 37929-1401 
(615) 545-4205 





Secretary - Association of 
Attorney-Advisors 




and 

Rebecca C . Brown 
At t omey- Adv i sor 
2620 Traceland Drive 
Tupelo, Mississippi 38801 
(601) 842-0011 





Ct 


President - Association of 
Attorney-Advisors 
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STATEMEHT OF 
JOYCE KRUTICK BARLOW 
U.S. ADMIHISTRATIVE LAW JUDGE 
Submitted as a personal statement on her own behalf 

This statement is respectfully submitted in connection with this Committee's consideration of the Social Security 
Administration's proposals for the reorganization of the Office of Hearings and Appeals and whether the Admimstratwe 
Law Judge Position should be reclassified to a hearing officer position. 

I . SSA ago "on-tAe-record-hea r inqs* under the APA 

Im order to fully understand the issues before this Committee it is important to review the history of the 
Administrative Law Judge in the Social Security Administration and the hearings these judges conduct. A claimant's 
right (in a disability claim) to a due process hearing flows both from statute and U.S. Supreme Court case Law. The 
relevant statute is A2 U.S.C. 421. This section specifically provides that any person not satisfied with the 
determination of a state agency has a right to a hearing to the same extent as is provided in 42 U.S.C. 405(b). Over 
the years, the Social Security Administration has contended that hearings under the Administrative Procedures Act are 
not "required", notwithstanding the fact that for years SSA has acquiesced in the use of APA appointed judges and APA 
notice and hearing requirements for all hearings under the act. As will be seen in the following discussion, APA 
hearings are mandatory, and thus may be held only by those appointed pursuant to the APA; to wit - Administrative Law 
Judges. 

In 1936, prior to the passage of the APA, the U.S. Supreme Court defined a due process hearing administrative hearing 
as: 


A proceeding ... requiring the taking and weighing of evidence, determinations of fact based upon the 
consideration of the evidence, and the making of an order supported by such findings, has a quality 
resembling that of a judicial proceeding. Hence it is frequently described as a proceeding of a c^i 
judicial character. The requirement of a “full hearing" has obvious reference to the tradition of 
judicial proceedings in which evidence is received and weighed by the trier of the facts. The "hearing" 
is designed to afford the safeguard that the one who decides shall be bound in good conscience to 
consider the evidence, to be guided by that alone, and to reach his conclusion uninfluenced by 
extraneous considerations which in other fields might have play in determining purely executive action. 

The "hearing" is the hearing of evidence and argument. If the one who determines the facts which 
underlie the order has not considered evidence or argument, it is manifest that the hearing has not been 
given. ... 

For the weight ascribed by the law to the findings- their conclusiveness when made within the sphere of 
the authority conferred- rests upon the assumption that the officer who makes the findings has addressed 
himself to the evidence, and upon that evidence has conscientiously reached the conclusions which he 
deems it to justify. That duty cannot be performed by one who has not considered evidence or argument. 

It is not an ii^rsonal obligation. It is a duty akin to that of a judge, flqrqqn Vr M-?. / 298 
U.S. 468, at pgs 480-418, (1936). 

With respect to the Social Security Act, the first mention of a due process hearing appears in the original act and 
concerns state plans for dependent children. Section 402(a)(4) provided that "An individual whose claim is denied (for 
instance by a county board) must be given the right to a fair hearing before the State Agency" [see Senate Rept. 628 on 
H.R. 7260, 74th Cong., 1st session.]. Thereafter, the 1939 amendments provided for hearings with respect to the 
determination of rights to benefits. Section 205 of the act created the framework for a hearing process which remains 
with us today. The language of the statljte provided that: 

The Board shall have full power and authority to make rules and regulations and to establish procedures, 
not inconsistent with the provisions of this title, which are necessary or appropriate to carry out such 
provisions, and shall adopt reasonable and proper rules and regulations to regulate and provide for the 
nature and extent of the proofs and evidence and the method of taking and furnishing the same in order 
to establish the right to benefits hereunder. CSec. 205(a)]. 

The Board is directed to make findings of fact, and decisions as to the rights of any individual 
applying for payment under this title. ... In the course of any hearing, ... it may administer oaths and 
affirmations, examine witnesses, and receive evidence. Evidence may be received at any hearing before 
the Board even though inadmissible under rules of evidence applicable to court procedure. CSec. 205(b)]. 


The same section of the act undkr these a m e ndm en ts provides for review of Board decisions by the district court of the 
United States, issuance of subpoenas, proof of service, fees and mileage for witnesses, penalties for failure to comply 
with subpoenas, immunity from self- incrimination, penalties for perjury, the substantial evidence standard of review by 
the court, remand orders by the court, and other housekeeping details CSec. 205 (c)-(m)]. Section 206 provided for 
representation of claimants before the Board, rules for suspension of attorneys, and setting of maximum fees payable to 
attorneys with concomitant criminal penalties for fees in excess of the maximum Csee 53 Stat. 1368-1372, Pub. Laws, Ch. 
666, Aug 10, 1939]. 

The language of these amendments fits squarely within the framework of the type of hearing described by the Supreme 
Court to be "quasi- judicial", isymsing upon the one who makes findings of fact and conclusions of law "a duty akin to 
that of a judge" C Horoan et. m l- v. U.S. et. al., supra, at p. 481]. 
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In 1946 Congress enacted the Adtoinistrative Frocedure ActC60 Stat. at p. 237, 79th Cong., 2nd Sess. Ch 324, June 10, 11, 
19463. The act defined an "agency" as "each authority of the Governaent of the United States other than Congress, the 
courts, or the governaents of the possessions. Territories or the District of CoLuabia [Sect. 2(a)3. An "adjudication" 
is defined as the "agency process for the foraulation of an order" CSect. 2<d)]. Sectiwi 5, entitled AfiMlCATlCN 
provides the procedures to be applied, and defines those situations where the act applies: 

In every case of adjudication required bv statute to be deterained on the record after opportunity for 
an agency hearing , except to thee extent that there is involved <1) «iy aatter subject to a subsequent 
trial of the law and the facts de novo in any court; (2> the selection or tenure of an officer or 
ei^loyee of the United States other than exaainers appointed pursuant to section 11; (3) proceedings in 
which decisions rest solely on inspections, tests, or elections: <4) the conduct of ailitary, naval, or 
foreign affairs functions; (5) cases in which an agency is acting as an agent for a court; and (6) the 
certification of eaployee representatives-Ceaphasis added! 

parties aust be informed of the tiae, place and nature of the agency hearing, the jurisdictional authority, aatters of 
law and fact to be heard CSec. 5<a>3; they aust be afforded an opportunity for subaission and consideration of facts, 
arguaents and offers of settleaent, and where the parties cannot reach a consent agreeaent, a hearing and decision upon 
proper notice and conforaing to sections 7 and 8 aust be held CSec. 5<b)3. The balance of the act provides the 
procedure to apply to hearings held under the act, and appointaent of hearing exaainers (now adainistrative law judges). 
There can be no doubt that this act applies to hearings held with fespect to all issues arising under the Social 
Security Act. Taking the exceptions one by one. Social Security hearings are not subject to de novo trial by a court. 
Both by statute, and case law, the substantial evidence rule applies to hearings under the Social Security Act. Thus, 
exception (1) does not apply. These hearings do not relate to the selection or tenure of an officer of the U.S., and 
thus, exception (2) does not apply. Social Security aatters do not involve decisions resting solely on inspections, 
tests, or elections, precluding the applicability of exception (3), nor do they involve the conduct of military or 
foreign affairs, thus exertion (4) does not apply. In such matters, the agency does not act as an agent for a court. 
Certification of employee representatives is not involved in these aatters. Clearly, neither exceptions (5) nor (6) 
apply. Thus, Social Security hearings are subject to the provisioftt of the APA [NOTE: the current applicable secticwi is 
5 U.S.C. 554, and is substantially the saae as the original Sec. 53. 

Not long after the passage of the APA, the Supreme Court had occasion in two cases to discuss the reason for the passage 
of tne APA. First, in Federal Trial Exaainers Conference v. Raasoeck. 345 U.S. 128, 144 (1953) the court held that: 

The Adainistrative Procedure Act was designed to give trial exaainers in the various administrative 
agencies a new status of freedom from agency axitrol. Henceforth they were to be very nearly the 
equivalent to judges even though operating within the Federal system of administrative justice. 

In the second case. Universal Camera Coro, v. National labor Relations Board , 340 U.S. 474 (1954) the court expanded on 
the nature of the hearing (trial) examiner position: 

... the indications in the legislative history that enhancement of the status and functions of the trial 
examiner was one of the important purposes of the movement for administrative reform. ... Sectioi 11 of 
the Adainistrative Procedure Act contains detailed provisions designed to maintain high standards of 
independence and competence in exaainers ( at p. 494-5). 

In 1960, the Supreme Court held that "The interest of a covered employee under the" Social Security Act "is of 
sufficient substance to fall within the protection from arbitrary governmental action afforded by the Due Process Clause 
C Flemino v. Nestor . 363 U.S. 613, 80 S.Ct. 1367 at 1373 (1960)3. In 1971, the court had the opportunity to review the 
social security disability hearing process, in connection with the question of admissibility of hearsay evidence. In 
declining to rule on whether the APA aj^lies to social security disability claims, the court held: 

We need not decide whether the APA has general application to social security disability claims, for the 
social security adainistrative procedure does not vary from that prescribed by the APA. Indeed the 
later is modeled upon the Social Sewity Act. 

(ei^WTasis this author* s)C Richardson v. Perales, 402 U.S. at 409 (1971)3. 


Shortly thereafter, congress, again faced with a crushing backlog of disability claims decided, that SSI hearing 
examiners would be temporarily assigned to hear these claims. In Senate Report No. 94-550, it was noted that " Hie 

programs administered bv the Social Security Administration haa« a. i i ae, te klM ffi f , -S as g ? 

awaiting hearing. At that time Congress suggested that by reassigning the SSI judges, the backlog could be eliminated. 
Congress also suggested that a study be performed to ascertain, what changes could be made in the hearing process to 
improve both "speed and quality of social security adjudications." It is interesting that Congress, then recognizing 
that the APA applied to these hearings, believed it necessary to make specific provision for the APA to apply to these 
SSI judges. Thus Section 3 of the bill CH.R. 10727, P.L. 94-202. 19753, provided that the temporary hearing officers 
authorized to conduct these hearings »«3uld be subject to the provisions of the APA. In doing so, the Senate Report 
noted that: 

To avoid any possible misinterpretation, the bill specifically provides that the temporary hearing 
officers authorized to conduct hearings under the bill would be subject to all the provisions of the 
Administrative Procedure Act that assure independence from agency control. These procedures include: 

Subchapter II of chapter 5 of title t of the United States Code (the substantive provisions relating to 
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APA adjudications); the second sentence of section 3105,of title 5 U.S.C. (assigneent of cases in 
rotation and the prohibition of assigmaent to duties inconsistent with their responsibilities as hearing 
officers; and the deeding of the* as hearing exaainers appointed under section 3105 so that a*ong other 
things, they wuld be exeafit fro* agency perforaance rating require*ents (5 U.S.C. 5362), and agency 
deteraination of perforaance acceptability for in-grade increases (5 U.S.C. 5335(a)(3)(B)), and making 
Civil Service responsible for deteraining their pay levels (5 U.S.C. 5362), removal for cause (5 U.S.C. 

7521), and general administration (5 U.S.C. 1305). ... Moreover, the specific enumeration of these 

provisions of the APA should not be interpreted to make these adversary proceedings ... The enumeration 
of these provisions also should in no way suggest that they are not applicable to the regular Social 
security AUs. The committee and the Peoartaent of HEW co nsisyently oyer the Years . have declared th a t 
language in title II (and under t h e provisions of this bill, title XVI) of the Social Security Ac _ t 
rail for "on-the-record" hearings which invok e the provisions of the Adfflinis^ratiye _ Procedure .. A . c l=.t^S.R. 

94-550 at p.6] ^emphasis added> CLegislative History, P.L. 94-202, at pg. 6,3 

In 1977, Section 1631(d)(3) of the Social Security Act was amended to permanently assign the SSI judges to hear all 
cases arising out of the Social Security act, -notwithstanding the fact that their appointments were made without 
meeting the requireawits for hearing exaainers appointed under such section 3106 and subject as such to subchapter II of 
Chapter 5 of title 5, United States Code. ...“ In a report accompanying the bill (H.R. 5723) the Committee on Post 
Office and Civil Service reviews the history of the SSA hearing process and its status as on-the-record APA hearings. 

In very forthright and clear language, the coaaittee noted: 

It is hoped that these requirements and procedures will be applied in a manner to effectively serve the 
needs of the Social Security Act programs. The Coaaittee is not convinced that these needs have been 
adequately served in the past by the Office of Administrative Law Judges, Civil Service Commission. The 
perforaance of this office in overruling the admi n istering agency (HEW) in it s, legal o g imon that SSI 
was under the APA and in downgrading title 11 so c ial security adjudication? as bearing — " Vi t t I g 
resemblance to full-blown adversarial proceedings conduc ted by Ad ministrative Aaw Judges, under Lhe 
Administrative Procedure Act, in regula t ory agencies" does.not irf^eyt the witl of <;gti g. r^ CH.R. 95-617 
part 2, pg 5, 1977, emphasis added). 

In 1978, an amendment to 5 U.S.C. 3105 changed the name of the hearing examiner to Administrative Law Judge (although 
the Civil Service Commission had made the change in 1972, it was not made statutory until 1978). In a report from the 
Committee on Post Office and Civil Service, the following statement was made; 

Hearing exaainers Enow, pursuant to Civil Service Commission regulation designated as Administrative Law 
Judges (ALJ's)3 are an integral part of the rule making and adjudicatory procedures required by the 
Administrative Procedure Act (APA) of 1946 (codified as 5 U.S.C. 551 et seq.). Section 556 of title 5 
requires ALJ’s to serve as presiding officers with respect to rule making or adjudicatory hearings. The 
Duroose for requiring ALJs to preside over such procee dings (unless the agency itself preside^ or qne .. pr 
more members of the body which comprises the agency preside) is to pr o v ide fo r indepen dent individuals 
as oresidino officers, thereby insuring the impartiality of the administrative process. (emphasis added] 

To insure this independence and ii»)artiality, the APA provides certain statutory protections of ALJs to 
preclude the possibility of agency pressure or influence. For example, although each agency appoints 
its own ALJs (5 U.S.C. 4301) it may appoint only those individuals which the Civil Service Commission 
has certified as qualified. In addition ALJs are exempt from perforaance evaluations by their agencies 
(5 U.S.C. 4301); can be removed only for cause established by the Commission, not their employing agency 
(5 U.S.C. 7521); and receive periodic step increases in pay without certification by their employing 
agency that they are performing at an acceptable level of competence (5 U.S.C. 5335). In essence, 
individuals appointed as ALJs hold a position with tenure very similar to that provided for Federal 
judges under the Constitution (H.Rpt 95-321, 95th Cong. 1st Session, May 16, 1977). 

On April 28, 1995, Mr. Charles A. Jones, the director of the Disability Process Redesign Team circulated a concept paper 
for the reorganization of OHA. In that paper, he stated that “neither the agency nor the Supreme Court ... has ever 
conceded that SSA adjudication is strictly under the APA . . . . Uhile preserving that approach, SSA could undertake to 
clarify and refine APA procedures and mandates to fit its unique mass adjudication context." Apparently accepting 
this reasoning, a staff meti>er of this subcoaittee, Ms. Valerie Nixon, sent a memorandum on May 9, 1995 in which she 
stated that the coaaittee wanted SSA/OHA reaction to “changing the Administrative Law Judge position to a Hearings 
Officer Position." It is this writer'* opinion that it i* time once an d for all, for Copgress ^ put . Iff . Sbc 

annual attest of SSA to rcmome the disafeilitv hear ings from APA tOvtrWr Vk hUtOTY fCt Igrth in ti l ii PBWf 4PW gl3» 
that from the inception of the Social Secwrlty Act, due process -on-th e -r ecord* h e arings wpr e mahdqfp^ by Cgp fl ross, . The 
Supreme Court has indeed recognized that these hearings are covered by the APA, and Congress, each time it makes changes 
in the Social Security Act reiterates its intention to maintain these hearings as "on-the-record" APA hearings. Thus, 
the hearings must be conducted under Title 5 of the U.S. Code, and the judges who preside over these hearings must be 
selected and assigned pursuant to Title 5 (the Administrative Procedures Act). It does not serve the public interest to 
have SSA raise this question almost yearly before Congress, necessitating time spent on rehashing something that is 
well established in statute and case law. Uhile SSA would much prefer not to be subject to the APA, this is just not 
the case, and we can only succeed in making a dent in the backlog if we move forward, not backward. 
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jjdMinlstratiye Jm. Jn^e jm tjto oiaT Qn» stauedg bgtifen thm mxcmummm of the 
Agency and the Public 

It has long been the position of the adainistrative law judges that services to the public cannot be eaintained at a 
level which provides procedural and substantive due process given the nature of the pressures placed upon both the ALJ 
and the support staff. 

Historically, beginning in January 1981, hiring freezes accoapanied by significant increases in the Social Security 
work load, created substantial probleas in the appeals process. By 1982 both the Courts and Congress becaae concerned 
that the public was being deprived of due process as a result of the coabination of these two factors and the shortcuts 
utilized in order to accc»wodate for the lack of personnel. Significant pressures were placed upon the adjudicative 
branch of the agency (the Adainistrative Law Judges) to increase productivity in order to keep pace with the ever 
increasing backlog. 

In June 1983, Senators Levin and Cohen becaae so concerned with the increasing pressure for productivity that hearings 
were held by the Senate Subcoaaittee on Oversight of Governaent Manageaent of the Coaaittee on Governaental Affairs. 
Their report, issued Septeaber 16, 1983 found that: 

SSA is pressuring its ALJ's to reduce the rate at which they allow disabled persons to participate in or 
continue to participate in the Social Security disability prograa..., > 

The Subcoaaittee also finds that the SSA is iaposing this pressure through several aeans including the 
inequitable and unjustified targeting of only allowance decisions and high allowance judges for review 
pursuant to an aaendaent sponsored by Senator Henry Bellaon and passed in 1980 (Bellaon Review), and 
the use of ainiaui production quotas and productivity goals. (eaphasis added) 

The coaaittee recoaaended that the Bellaon Review be iaaediately discontinued, that SSA iaaediately stop all aanagerial, 
administrative, and policy related activity directly or indirectly aiaed at influencing the ALJ's allowance rates. It 
further recoaaended that the Judiciary Coaaittees of both the House and Senate review the propriety and legality of the 
SSA's actions regarding ALJ productivity. 

In Septeaber 1982, the Associate Coaaissioner introduced a program which was designed to work with the Bellaon review. 
It was known as a feedback program. As one Judge described it in his testimony in a Joint Hearing of the House 
Subcoaaittee on Social Security and the Senate Special Coaaittee on Aging held on March 24, 1984 in Hot Springs 
Arkansas, "It would be a system whereby individual ALJ's would be advised of their ‘decisional weaknesses,' and provided 
with a 'mechanism for long-term improvement.' CThe) aeaorandua provided for a timetable for ii^iroveaent, failing 
improvement within certain steps and after certain training and counseling, the memo promised that 'other action would 
be taken." As early as 1980, the Administration began discussing with Judges in Ft. Smith, Arkansas the fact that they 
had significantly higher allowance rates than other offices in their area. At a trial in the United States District 
Court for the District of Columbia, (in the winter of 1984) two Judges in the Fort Smith hearing office testified that 
the Deputy Director of the Office of Appeals Operations informed them that the only way to be free of the agency's 
continual peering over their shoulder was to lower their reversal rates (then in the 90X range) to the national average 
of 45-55X Call in violation of the APA 5 U.S.C. 4301 and 43023. Litigation initiated by the Association of 
Administrative Law Judges Inc. to protect the rights of the public Cpaid for by donations froa individual adainistrative 
law judges and ultimately fees awarded under the Equal Access to Justice Act] resulted in a decision written by the 
Hon. Joyce Hens Green, which is perhaps one of the most significant documents in support of the need for an independent 
corps of administrative law judges. In her words: 

...the evidence as a whole, persuasively demonstrated that defendants retained an laijustif fable 
preoccupation with allowa nc e rates, to the extent that ALJs could r easo nably feel pressure to issue 
fewer allowa nce decisions in the naae of accuracy. While there was no evidence that an ALJ consciously 
succumbed to such pressure, in close, cases, and, in particular, where the determination of disability 
nay have been based largely on subjective factors, as a matter of common sense, that pressure aay have 
influenced some outcomes. Association of Administrative Law Judges v. Heckler . 594 F. Supp 1132 (D.D.C., 
1989)Cenphasis added] 

Interestingly, while Judge Green dismissed the claim of the Association upon the ex parte representation of the 
governaent that the so called "Bellaon Review" would no longer be utilized to rank and evaluate judges, we find that 
Bellaon Beview remained "alive and well and living at OHA" in the fora of a "quality review" predicated upon Bellaon. 
This "quality review" compiled region by region, gave a percentage rating for the quality of a judge's work, and gave 
each hearing office a percentage rating. Each judge in the Social Security Adaini strati on had his or her work evaluated 
and percentage ratings on a scale of 100 assigned to a) appealed aff iraations; b) allowances; c) unappealed 
affiraations; and d) a total coaposite acc u racy rating. A copy of such a report, bearing a June 1986 date was 
submitted as an exhibit to this writer's written and oral statement before this Coaaittee' s subcoaittee on 
Adainistrative Law and Governaental Each individual judge was naaed, and a percentage as to accuracy in certain areas 
was assigned. This was clearly beyond the scope of Congressional intent, and in violation of the Aibiinistrotive 
Procedure Act. 5 U.S.C. 4301 and 5 U.S.C. 4302, when read together provides that while each government agency is 
required to develop performance appraisal systems which would be utilized to assist in training, retraining, and 
possible merit increases, adainistrative law judges are specifically excluded, (see 5 U.S.C. 4301 (2)(D). Thankfully, 
the current quality review process, which this writer had the privilege of taking part in protects the identity of 
individual judges and is neutral in the manner in which it tracks accuracy. Moreover, cases are selected without regard 
to kdiich judge heard the case, and solely on the basis of social security number Cthere still remains, however, some 
question as to whether even this procedure violates the APA provisions on rating and evaluating ALJ's]. 
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There can be no doc4>t that tfws original intent of Congress was to create an adninistrative judiciary which white 
eaployed by the agencies it serves, was expected to aaintain its decisional independence. 

As a result of these pressures on adninistrative law judges, in 1981, the Judicial Administration Division of the ABA 
published a report entitled IHE imWBBHT OF HE MHIIUSTMTION OF JUSTICE. In discussing the independence of the 
administrative law judge, one portion of the report stated: 

... It is not too ouch to say that due process would require, if the independence of the trier of facts 
is tainted, that no weight or effect whatever be given to his decisions. A decision by a judge who is 
under the influence of one of the disputants would lack the most eleaentary basis of actual or apparent 
fairness. 

Thereafter, the itaerican Bar Asaociaftkn in response to the recoaaendation of John H. Pickering, Chairman of the 
Commission on Legal Problems of the Elderly issued an unprecedented award to the Administrative Law Judges of the Social 
Security Administration. Hr. Pickering’s r^wrt stated in pertinent part 

"The Coamission on Legal Probleas of the Elderly hereby requests the American Bar Association Board of 
Governors to approve a one-tiae special recognition for the Adninistrative Law Judge Corps of the Social 
Security Adainistration (SSA) in recognition of their efforts to maintain the judicial independence 
expected of such functionaries in the face of various pressures to__ coaproaise objectivity and join in . 

reducing the number of disability benefit allowances of the agency during the period from 1982-1984. 

The action of these ALJs during the period in question enabled aany claiaants to receive full and fair 
consideration of their eligibility for benefits and provided needed relief from policies and practices 
of the Social Security Adainistration which would have resulted in unjustifiable denials of benefits to 
thousands of disabled citizens who lack adequate means of financial support. The objectionable SSA 
policies attracted national concern. The Congress, the courts, and the Social Security Administration 
itself have addressed aany of the problems which arose during the period and significant improvements 
have been made. 

In maintaining appropriate judicial objectivity, the 800 aembers of the Social Security ALJ corps 
evidenced a respect for the rule of law, protected the integrity of administrative adjudication within 
their agency, and preserved the public's confidence in the fairness of governmental institutions on a 
scale that has rarely been equaled in American adjudication. In so doing, they provided an 
extraordinary demonstration of the wisdoa ano viability of the 1946 Administrative Procedure Act and its 
protection of the adninistrative process which one past president of the ABA has described as 'literally 
our adninistrative bill of rights.' 

Despite the pressure felt by aany ALJs to increase the rate at which they affirmed SSA benefit denials 
it is a matter of history that they largely maintained their traditional affirmance/ reversal rates and, 
presumably, the objectivity of adninistrative adjudication within the SSA disability program. 

It is a tribute to the profession and its fidelity to the rule of law that the Social Security ALJs, 
during a period of great systeaic strain, continued to insure that the processes they used to hear 
cases and render decisions were not co^proaised by pressures to stress 'quantity' or to respond to 
extra- judicial budgetary concerns of SSA in individual case adjudication (however legitimate these 
considerations night have been as natters of general agency policy.) This was in the best tradition 
American judicial officers discharging sworn obligations in tines of public clamor and governmental 
flux. ... 

These words alone are justification for retention of the present hearing system. It is worthwhile to note, that the 
Agency's present focus has changed froa denial decisions to encouraging reversal decisions granting benefits, as these 
can be completed aore quickly and according to the Agency, without the need for the use of an administrative law judge. 
Unfortunately this approach fails to take into account the economic considerations. It is important to note that over 
the course of the last several years, the Office of Hearings and Appeals has experienced little if any pressure with 
respect to the way in which claias are decided. In fact, professionalism has increased substantially. This writer 
believes that this is due in large measure to the stewardship of OHA by Daniel L. Skolar, Associate Comissioner, who as 
a former judge, understands the concept of due process and the need to separate prosecutorial and decisional functions 
of the agency. 

Ill . Both giMswfr Proiecfc for Staff the AHMin istrative Officer 

Concept violate the MPA and should not be effectuated 

Hr. Jones' April 28, 1995 aeaorandua outlines a plan for the reorganization of OHA that tramples upon the principles of 
the APA. When coupled with the AO concept, those individuals applying for disability benefits will be deprived of their 
ability to have a full and fair record before the adninistrative law judge. Horeover, the AO concept combines both the 
prosecutorial and adjudicative functions of the agency in one individual, violating the APA. It is very doubtful that 
even if this system were to be put into effect, it would reduce the backlog of cases reaching hearing level. One need 
not be an actuary or a aatheaatician to see that 1500 AO's nationwide cannot replace the current reconsideration 
determination and reduce the OHA case load. There are, at the present time, significantly more people handling the 
caseload at the state agency level, yet the case load increases. Assuming that the statutory standard for benefits 
remains the same, less people cannot do aore. 
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Looking to the legality of the scheae, as was previously noted^ A clainant's right (in a disability claia) to a due 
process hearing flows both froa statute «id U.S. Supreae Court case law. The relevant statute is 42 U.S.C. 421. This 
section specifically provides that any person not satisfied with the deteraination of a state agency has a right to a 
hearing to the saae extent as is provided in 42 U.S.C. 405<b). 

In order to properly understand the probleas inherent in Hr. Jones suggestions for the new type of ALJ hearing, one aust 
understand that it is a fundaaental concept of adainistrative law that the adainistrative law judge has a duty to 
develop the record. In 1946, a Senate Coaaittee report aade it abundantly clear that it is the duty of the 
adainistrative law judge to develop the record, noting that presiding officers have " the authority and duty- as a court 
does-to aake sure that all necessary evidence is adduced and to keep the hearing orderly and efficient. " CSen.Poc.No.24a. 
79th Cong., 2d Sess., 207 (1946)] The Supreae Court has recognized this special duty and stated that the Social Security 
ALJ “acts as an exaainer charged with developing the facts." C Richardson v. Perales , supra., 3 In another landmark case. 
Justice Brennan wrote 

There is a 'basic obligation' on the ALJ in these nonadversarial proceedings to develop a full and fair 
record, which obligation rises to a 'special duty ... to scrupulously and conscientiously explore for 
all the relevant facts' C heekier v. CaMJbell. 461 U.S. 458, 103 S.Ct. 1952, (1982)3. 

Interestingly, this rule has been extended as far as the district court. While the district court judge does not have 
authority to develop the record, he or she also has the duty to assure. that a complete record is before the Secretary. 
Thus, the judge has a duty to direct the Secretary to secure a<Mitional evidence where there is a showing that there is 
"new evidence which is material and that there is good cause for the failure to incorporate such evidence into the 
record in a prior proceeding ... ". ... "Thus, while the district/courts have no factfinding role in Social Security 

review cases, the statute contemplates that matters not included in the adainistrative record may be presented to those 
courts for the purpose of establishing the need for an order directing the taking of additional evidence." C Hummel v. 
Heckler . 376 F, 2d 91, at 93 (3rd. Cir., 1984)3. 

Bearing this in mind, a scheme which contemplates closing the record before the matter reaches the ALJ is clearly 
illegal. Thus, Hr. Jones' plan for "a regulatory framework that discourages or precludes ALJ development activity once 
"certified" cases are handed to them for adjudication "[see Jones memo to the Disability Process Redesign Team Advisory 
Counsel, Apr. 28, 1995 with attachments] flies in the face of the language of the Supreme Court, and demonstrates a lack 
of understanding as to the law. The scheme provides for an Adainistrative Officer, not necessarily a lawyer, who is 
responsible for developing the record. He or she is to be co- located with other SSA components. The AO would have 
authority to decide whether to issue a favorable decision or an unfavorable decision which would result in the right to 
a hearing before an administrative law judge. The proposal indicates that this scheme does not violate the APA. This is 
a blatantly false statement. Section 5(c) of the original act provided that "no officer, employee, or agent engaged in 
the performance of investigative or prosecuting functions for any agency in any case shall, in that or a factually 
related case, participate or advise in the decision, recommended decision, or agency review pursuant to section 8 except 
as a witness or counsel in public 99 L: proceedings." CP.L. Ch 324, June 11, 19463. The statute remains the saae today. 
According to the plan, the AO will do just that. He or she will gather evidence, decide whether to proceed further with 
agency proceedings (hearing) or not (a prosecutorial function) and aake a decision which would become the final decision 
of the agency if not appealed. All of this would be done without the protections of a due process hearing pursuant to 
the APA provisions. It is hard to fathom how anyone could believe this is not violative of the letter and the spirit of 
the act. In the 1950' s the Post Office conceived of a plan substantially similar to the current AO proposal. The Post 
Office contended that the Postmaster General's authority could be delegated to any of his subordinates and contended 
that the APA did not preclude the delegation of his authority to aake decisions to whomever he chose. The court, 
however viewed it differently, finding that "The provisions for the appointment of impartial, independent Hearing 
Examiners are the very heart and soul of the Administrative Procedure Act and variations therefrom should not be 
countenanced except where a statute expressly provides for a Hearing Examiner appointed in another manner." [see 
BorarJohnson Electronics. Inc, v. Christenberrv . 169 F. Supp. 746 at 753, (S.O.N.Y., 195903 The court noted that under the plan, the 
"corps of independent Hearing Examiners provided for in the act would be permitted to hear only such cases 
as the agency wanted them to hear" and that "The Adainistrative Procedure Act is to be viewed without 

antagonism by the courts and such a virtual nullification of one of its most important provisions is not to 
be_ _cQuntenanced in_ the absence of express congressional mandate CF. Shauqhnessv v, Pedreiro. 1955. 349 u.s. 

— II — L.S.T : — §.?L 22 L El: 86fiJlClfeid-, at p. 754. This decision was followed in a New Jersey case 

involving the same plan [ Greene v. Kern . 178 F. Supp. 201 (D.N.J., 195903 and has never been overruled by a 

highter court. 

The proposal to co* locate the Administrative Officer with other SSA components, even to the extent of a shared waiting 
room poses another significant problem. With the APA requiring a separation of the prosecutorial functions of the 
agency from the adjudicatory functions of the agency, the existence of a conflict is clear. The AO serving as both a 
prosecutor and decision maker violates the APA, and the violation is compounded with co- location. The saae holds true 
for the plan to co- locate the Office of Hearings and Appeals with other components of the agency. Even under the 
present system, with ALJ's employed by the agency whose cases they decide, litigants in the system often believe they 
cannot receive a fair and independent judgment. As an example, in 1983, a businessman named Henry Stanko was charged 
with violating provisions of the Department of Agriculture's meat inspection regulations. When faced with a hearing 
before an Adainistrative Law Judge in the Department, he told a reporter from the Denver Post "I think it was because he 

does work for the Department of Agriculture. He felt a lot of pressure. He was on the Department of Agriculture team. 

You always vote with your team, don't you.?''Csee Denver Post . Sat. Aug 25, 1984, p.1 Sect. C3 So too, Winston Borden, 

President of the Hinnesota Association of Commerce and Industry noted in a speech at Hamline Law school that "There is a 

need in that area (of administrative hearings) for independence and neutrality both in aftpearwice wid in fact. Business 
sii^ly does not believe that those hearings are independent and objective today." [Address by Winston Borden, President, 
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Minnesota Association of Co —e rce and Industry, at Haaline Law School (Sept. 30, 1983)]. Imagine if you will, how can 
disability claiaants, aost of whoa are not well educated (often illiterate), will perceive the new process for 
disability applicants. There can be no doubt that they will believe the eigency is prosecutor, judge and jury. Nothing 
anyone tells thea can change such an impression when they wait in the sane room to see the Adjudicative Officer who 
denied their claim, and the Administrative Law Judge. One need not be a lawyer to understand the impropriety in 
CO* location. 

The proposal for short term solution to the backlog, the regulatory scheme advanced in the Federal Register, Vo. 60, No. 
72, Fri. April 14, 1995 entitled ^inistrative Review Process, Prehearing Proceedings and Decisions by Attorney 
Advisors also creates serious problems In terms of the APA, and the substantive law. 

As previously noted, a claimant's right to a due process hearing is statutory, and accrues under 42 U.S.C. 421. This 
section specifically provides that any person not satisfied with the determination of a state agency has a right to a 
hearing to the same extent as is provided in 42 U.S. C. 405(b). Thus, the jurisdiction of the administrative law judge 
attaches the moment the notice of hearing is filed- Although the Secretary is authorized to conduct own motion reviews 
under subsection (c), a reading of this subsection makes it clear that such reviews are for purposes of quality review, 
and the Secretary is directed to review "to the extent feasible, ... those determinations which the Secretary identifies 
as being the most likely to be incorrect." [42 U.S.C. (c)(3)(B)]. The proposed regulations permit a broad based review 
by staff attorneys, including cases in tdiich claimant's submit material which is new and material, and thus was not 
before the state agency. This goes far beyond the own motion authority put forth under the statute. 

Interestingly, on August 8, 1978, in a letter to a Hr. Dale Buchanan, then Chief Judge Philip T. Brown voiced the 
opinion of the agency that a similar proposal would likely result in serious legal problems, and expose the agency to 
law suits. Moreover, he noted that “we have reservations about using the prehearing interview in highly judgmental 
factual situations; e.g., determinations of disability.". 

While the proposed regulations state that staff attorney review of cases “will not delay the scheduling of a hearing" 
this is not correct. Most hearing offices assign a case to an administrative law judge from master docket. Current 
regulations provide that the ALJ sets the time and place of the hearing (20 C.F.R. 404.936 and 20 C.F.R. 1436). The 
proposed regulation provides "if the prehearing proceedings are not completed before the date of the hearing, the case 
will be sent to the administrative law judge unless a wholly favorable decision is in process ..." The implication is 
that the staff attorney will review the case before it is assigned to an administrative law judge. Thus, since it is 
the ALJ who sets the time and place of a hearing, no hearing date can be set until the case is sent to the judge. Thus 
the language of the proposed regulation creates an additional level of determination between that of the State Agency's 
reconsideration determination and the ALJ hearing. As such it creates delay rather than saving time, for a substantial 
number of cases. 

It is interesting to note that the proposed regulation fails to state who will make a determination that a case should 
be reviewed by a staff attorney under this proceeding. I presume that it would be the supervisory staff attorney. Thus 
you interpose yet another level of screening to further delay the case reaching a judge. 

In addition to this, each staff attorney i4io reviews reconsideration determinations for potential on the record fully 
favorable decisions, is one less staff attorney to draft decisions for those going to hearing. Although a proposal has 
been circulated that will establish writing centers to take up the slack, this again generates delay. When a case is 
written in a hearing office, it is usually no more than a matter of days before it is presented to the judge for review 
and final draft. If cases are to be sent to a writing center, we must add to processing time the time for logging the 
case in and out, as well as outbound shipping and return shipping. Furthermore, the ability of the writer and judge to 
communicate is severely limited, thus compromising the quality of the decision produced. Lastly, in this context, past 
experience has shown that when files are sent out of the hearing office there is a significantly higher chance of loss 
of the file. 

This proposal further violates the APA in that attorney advisors are employees who are indeed rated, ranked and 
evaluated by the agency, yet they will be making final determinations of disability. Moreover, since they nay only make 
final determinations if they are favorable to the claimant, it is to be expected that there will be a higher number of 
favorable determinations, in order for these attorneys to be favorably rated by the agency. Imagine what this emphasis 
on favorable decisions will do to the Trust Fund. Just as the Agency's press for denial decisions in the 1980' s 
violated the APA, so too does its current push for favorable decisions violate the provisions of the Act. It is 
inconceivable that non APA covered employees will be permitted to make final determinations of disability without the 
appropriate guarantees of independence that the APA provides. 

IV. Identifying the Probl— ^*-«»p osed Solutions 

Having worked in the Office of Hearings and Appeals for almost fourteen years, this writer has come to the conclusion 
that the problem lies not with the process itself, but rather with the way it is administered. OHA, as well as other 
components of the agency have, for years functioned without adequate staff and equipment. Given the current number of 
ALJ's, if staffing and equipment were significantly improved, the backlog could be eliminated without too great a strain 
on the system. 

In 1987, and in 1989, the Committee on the Judiciary of the House of Representatives, Subcommittee on Administrative Law 
and Governmental Relations held hearings on the issue of the effect of staff reductions in SSA on the processing of 
disability appeals. In each instance the conclusion was drawn that such reductions were in large measure responsible 
for the difficulties. In the last issue of the Social Security Forum. [the monthly journal of the National Organization 
of Social Security Claimants' Representatives] a lawyer recently wrote the editor concerning the OHA backlog; 
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Enclosed is the cover sheet and first decisional page of one of ay client's AU decision, which 1 
received today, April 26, 1995. Please note froa the decisional page that the claiaant's hearing was 
held February 9, 1994, and that the ALJ aade his decision within 48 hours. However, it took more than 
14 aonths to have his decision written and typed! 

Six aonths ago, Noveaber 28, 1994, I wrote the Adainistrative Law Judge asking for a critical need 
expedite on this case because the claiaant inforaed us that she was hoaeless. 1 also wrote to the 
Hearing Office Manager February 8, 1995, in an effort to have the decision issued. 1 ultiaately wrote 
to the Regional Chief Judge on March 22, 1995, and inforaed hia of the situation. 1 believe that it was 
through his intervention that 1 ultiaately received the decision. ... 

The reason 1 aa sending this to you is that 1 think it points out quite succinctly that the terrible 
delay at OHA is not due to a deficiency in the nuaber of the Adainistrative Law Judges or their own work 
product. Rather, it clearly lies in a deficiency in the ALJ's staff. OHA has continued to hire a 
nuaber of new ALJ's but without the necessary support staff. The backlog will never go away as long as 
the ALJ's do not have sufficient staff to pull cases and write, type and aail decisions. Csee Letter 
froa John V. Hogan, Esq., Social Security Forua . Vol. 17, No. 3/4, Mar/Apr. 1995, at pg. 5] 

OHA staff, what little we have is working in the dark ages. Our hearing assistants, [professionals who asseable the 
evidence, request aedical inforaation, and schedule hearingsD are using IBM selectric typewriters, soae of which are 30 
_ years old. They do not have coaputers at their desks! There is insufficient staff so that staff attorneys have begun 
typing decisions to reduce the need for clerical eaployees! Hearings are held by the judge without anyone else present 
to run the tape recording equipaent or to aoniior for security probleas [the hearing rooas do not have panic buttons]. 

This often poses a danger to the judge as aany of the claiaants suffer froa aental illness with a history of violence. 

Photocopy aachines in the hearing! office are outdated, and not designed for the huge nuaber of copies per day produced 
in order to put out decisions, send out for consultative exaainations, and allow the public to copy their files. Only 
one postage aeter is allocated per office. Recently, in the Newark Office of Hearings and Appeals [where this writer is 
assigned] all of our 3 copy aachines were out of service for the better part of a week, as was the postage aeter. Thus, 
no work could be sent out . On average, only one of our three copy aachines is working at a given tiae. There is no 
doubt that if these probleas were cured, while there would be a substantial initial cost for new equipaent, in the long 
run, we would save huge aaounts of lost tiae and aoney. As to the staff problea, in the early 1980' s then Coaaissioner 
Louis B. Hayes increased staff to a ratio of 4.33 per ALJ. At that tiae, there were was only one aanager in the office, 
the hearings office aanager. The corps of ALJ's coped well with the large nuaber of requests for hearing because staff 
was directly assigned to the judge and there was, for the aost part, sufficient staffing. Today, while the agency aay 

claia that the staff ratio is about the saae, each office now generally has two supervisory hearing assistants, and two 

supervisory hearing clerks who supervise the few staff we have. These aiddle aanageaent people are counted in the ALJ 
to staff ratio, but have no direct iapact on the processing of cases, except in the rare instance (as in the Newark 
hearing office) where these aanagers on their own pitch in to do the gut work. By reducing the nuaber of aanagers and 
increasing the nuaber of staff an iaaediate iapact could be had. There was a tiae when this writer was assigned a 

hearing assistant, and two clerks and decision writer, who handled the work for her docket. Today, the assignaent 
consists only of a hearing assistant and decision writer. One does not need to be a statistician to see that with the 
significantly increased workload, and the decreased staff, there will be a huge backlog. 

First and foreaost, we aust bring OHA into the 20th century before the 21st arrives. Our hearing assistants need 
coaputers with word processors, now [they have been proaised to be delivered “soon" since at least 1984]! Ue need 
increased staffing to do the typing, and aonitor hearings both to protect the integrity of the taped record, and for 
safety! And we need high voluae copy aachines of sufficient nuaber in each office, to allow for continuous availability 
even taking into account down tiae for repair! 

Next, reduce the paper work both at the hearings level and the district office level. At present, the claiaant fills 
out fores at the initial level which include an application, a disability report, and a vocational report, all of which 
in some aeasure duplicate each other. When they reach the reconsideration level, they aust again supply the saae 
inforaation, and again at hearing level, yet another set of fores is sent out requesting the saae inforaation. There is 
no reason why one docuaent, the application, cannot be used to secure this inforaation. At the reconsideration level, 
the request for reconsideration should provide a space for any additional aedical inforaation not previously supplied, 
and the saae could be done with the request for hearing. The tiae saving just with respect to photocopying at each 
level, each tiae the file changes hands would be huge, freeing up clerical eaployees to perfora other tasks. 

At the initial level the claias representative, already a highly skilled eaployee should have the responsibility to 
better develop the aedical evidence. Often files are received at OHA with the claiaant stating that he or she was 
hospitalized and saw various doctors, listing thea on the aany foras they fill out, yet these reports have never been 
secured. It should be the CR's responsibility to request this inforaation and to follow up before the case pmrrrilri to 
adjudication. Also at the initial level, the file should be kept in chronological order with non evidentiary aaterial 
(i.e. special coaputer quierries) kept in another file, separate froa the docuaents which will becoae exhibits at the 
hearing. This should hold true at the reconsideration level as well, so that all new aedical received should be placed 
chronologically in the exhibit folder and letters requesting inforaation, and other non evidentiary aaterial should be 
kept in the second folder. Thus, when the case reaches hearing level with both folders forwarded, the hearing 
assistant will not have to spend hours on each case separating and organizing evidentiary aaterial froa the so called 
“junk" not bearing on the substantive aatters at hand. This would enable the hearing assistant to process aore cases, 

' aore quickly. 



For years this writer has utilized bench decisions on cases with favorable outcomes to ease the stress on claimants. 
Ihere is no reason why this cannot be extended to eliminate a paper decision in favorable cases. The judge would state 
the rationale for the decision, utilizing the required sequential evaluation process, at the end of the hearing. A 
notice of favorable determination would be sent to the effectuating component as well as the claimant and counsel. No 
other paper work would be required thus allowing staff to perform other duties. Commissioner Skolar and this writer 
have, on many occasions, discussed this reform, and the Commissioner is investigating the feasibility of such bench 
decisions. 


With respect to the staff attorneys at OHA, utilize them much as the district courts utilize magistrates. Because ALJ 
jurisdiction attaches the moment a request for hearing is filed L 42 U.S.C. 421 (d)], if any action is required, a 
scheme which contemplates the judge receiving a case directly from master docket, and referring it to a staff attorney 
for potential fully favorable decision, to be signed by the judge would be fully consistent with the act. Indeed, 
this type of plan would be an excellent means to guarantee that agency policy is applied evenly and properly. Moreover, 
this plan is consistent with both the Social Security Act and the APA. Such a project is in fact in place and working 
effectively. Attorneys selected for this position should be senior staff attorneys with at Least one or two years 
experience in decision writing. Additional attorneys if needed could be supplied by instituting a law clerk type 
position of limited duration for new attorney graduates, and the hiring of additional attorneys. We might also consider 
selecting law clerks from second year law school students, in a joint effort with Law schools. Such a project might 
include students working for OHA in exchange for law school credit. 


Much has also been said about the problem of attorneys fees both from tl}e standpoint of the fee petition and the current 
fee agreement process. It is in)erative that SSA not abrogate its duty to assure quality representation for claimants. 
The 1939 amendments to the act make it clear that Congress believed this to be essential to a fair hearing process. 
Several years ago, when Congress reconsidered these provisions, it again made clear its intent to retain SSA as the 
"policeman" assuring quality representatives for claimants. SSA now contends that the administration of this program is 
too costly and needs to be abandoned. To follow the agency’s recommendation to eliminate the withholding of attorneys 
fees would be to effectively preclude claimants from securing representation, as few attorneys would accept these cases 
without substantial retainers. If any change is to be made at all, retain the current option for fee petition or fee 
agreement, and in all cases with a fee agreement which has been approved, issue a two party check to the claimant and 
attorney jointly, without withholding of benefits. Thus we protect the claimants who would otherwise be without the 
financial means to secure counsel. 


These suggestions are by no means the only changes needed. But, what is important to bear in mind is that the system is 
not broken, it is merely sick. It can be cured without amputating the diseased part. As we humans add vitamins and 
minerals to aid our health, we need to add staff and equipment to the existing framework to improve the health of SSA. 
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5417 West Oakdale Drive 
Oak Lawn, IL 60453 

May 18, 1995 


Hon. Jim Bunning, M.C. 

Chairman, Subcommittee on Social Security 
Ccmimittee on Whys and Means 
US. House of Representatives 
Washington, D.C 20515 


Dear Chairman and Members of the Subcommittee: 

My name is Russell S. Barone. I write this letter in personal capacity and do not Dumort to 
represent die Social SecuriQr Admlnisttation (SSA) or anyone else. 


I wite to address concerns surrounding SSA’s proposed and in-process initiatives to 
]ugt case backlog that now jams the dockets of its Administrative Uw Judges (AUs). I am 
ALJs and I have been so engaged since my appointment in 1980. 


deal with the 
am one of those 


* 1 *"®^ myself and seven other Judges in the Chicago South Office of SSA's 

^ March of this year to each of the 24 United States Senators and 
19 memters of the US. House of Representatives listed on Exhibit A. Last month, April, it was sent to 
l^r staff i^rMn, Ms. Kim Hildred, m anticipation of your hearings set for May 23 ai^ 24, 1995. Thouah 
togi^w and tune an invitaSon to testify in person which another judge and myself had 

‘ ““**'*” consMeration uxl 


IHE MARCH, 1995 LETTER TO CONGRESS 


"\bu to taiow that the Social Security Administration (SSA), in one of its first acts as a newly 
Sk^ * billion^ollar disability give-away program. A kev part of the scheme 

^ appointed Administrative Law Judges (AUs) to perform their sworn 

duty aM, when appropriate, deny disability benefits in some of the hundreds of thousands of cases where a 
request for a hearing before an AU has been duly made and filed. 


ti «^o***y mismanaged the disability claims process and 

hter^ly creat^ a bwUog of nearly 500,000 cases for the AUs to hear, SSA is about to hire and misdirect 
a whole new of bui^ucrats whose sole purpose will be to pay as many of those cases awaiting hearing 
M they^, without having any l^ing at all. Diese people will have no authority whatsoever to deny a 

S^mdfb^th^Sfl ^ *^*^*"* 


. would otherwise hear these cases and either pay or deny benefits as the evidence 

warrants, will no longer even see such cases. What's worse, what SSA is ostensibly hiring the new 
bu^ucrats to do (merely review the paper record of a case and decide whether it can be paid without 
fu^er^o), has al^y been done, not once, but twice before the case even got to the AU hearing level 
wruM**: 1 employees at both the initial and reconsideration levels of the claims review process. 

While It is true that some cases are presently paid by the AU without a hearing after he or she reviews the 
paper record, this is a far cry from hiring a person for the sole purpose of paying off a backlog. 


"There are far reaching ramifications of this scheme. It not only increases the initial benefit payout 
by BllJlflM Qf dpllars, but it will also add thousands upon thousands of persons to the federal disability roils 
^rmanently. More, as word gets out, it will certainly encourage an enormous increase in new applications 
for benefits, and the need for more bureaucrats to manage the increase. 
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"Thus the 500,000 case backlog will grow - and this at a time when Congress is trying to cut costs 
by removing drug addicts and alcoholics from entitlement to direct money benefits. AUs have suggested 
ways to more properly address die backlog -- but SSA is not listening. 

"CONGRESSIONAL HEARINGS ARE NEEDED. SSA's plan is going ahead without public 
notice or comment. AUs cannot be fired for paying or denying 'bureaucratically incorrect’ numbers of 
cases, but the proposed new hires will be without a job if they don't do what they were hired to do — pay 
off that backlog, and fast." 


With the assistance of input from other colleague AU’s I would like to now expand on the above 
letter. Characterizing SSA's short-term solution for the case backlog, I believe it is fair to ask the 
following question; 


SSA PROPOSED NINE BILLION DOLLAR BLUNDER OR A GIVE-AWAY, WILL IT 
MARK THE END OF ADMINISTRATIVE PROCEDURE ACT (APA) HEARINGS AT SSA? 


Understanding the causes for the backlog and something about SSA's respect for Acts of Congress 
such as the APA provides a pretty good answer to this question. 

A MAIN CAUSE FOR THE BACKLOG 

To begin with, the Secretary must file a written report with the Committee on Ways and Means of 
the House of Representatives and the Committee on Finance of the Senate by April 1 of each year. The 
report is an analysis of the accuracy of the determinations made by the State agencies during the preceding 
fiscal year. Social Security Act ("The Act") Section 221(c)(3)(C). These determinations result in payments 
or denials of claims made for disability benefits under the Act. The denials can then be appealed with a 
request for hearing before an AU. 

Section 221(k)(l) mandates the Secretary to establish by regulation "uniform standards which 
shall be applied at all levels of determining whether individuals are under disabilities as defined in 
Section 2 16(i) or 223 (dV' (Emphasis Added) This includes the initial determination and reconsidered 
determinations at the State agency level, as well as the next level, at which an ALI may later decide a case 
on appeal. 

Should a State agency fail to comply with the uniform standards to be applied at all levels of review 
and if it is established that the State agency is "substantially failing to make disability determinations in a 
manner consistent with h(er) regulations and other written guidelines", the Secretary is mandated to make 
the disability determinations. See Section 221(b)(1). Under Section 221(b)(1), the Secretary replaces the 
State agency in the same manner as if the State decides it no longer wishes to make disability 
determinations. See Section 221(b)(2). 

Under Section 221(c) the Secretary has discretionary power to conduct a case by case review in 
addition to the mandatory obligation required by Sections 221(b)(1) and 221(b)(2). When the Secretary 
exercises her discretionary power to review a State agency determination after a hearing is requested, 20 
CFR Sec. 404.941 and 416.941 are cited as the authority. Unless the Secretary personally conducts the 
review, once a request for a hearing before an administrative law judge is filed, her power to delegate this 
function is restricted to an administrative law Judge and to no one else. 

When a request for a hearing before an adm inistrative law judge is filed, the Office Hearings ^d 
Appeals (OHA) is the next step in the process after the State agency denial determinations. On October 1, 
1994, the num^r of State agency denials awaiting hearings at the OHA level was 488,000. The 
significance of the number of appeals as of October 1 is that it represents the figures at the close of me 
preceding fiscal year which must be reported to the House Committee on Ways and Means and me Senate 
Committee on Finance on or before April 1, 1995 under Section 221(c)(3)(C) of me Act. 


Source: "Disability Process Redesign: Next Step in ImplcmenUtion" page 35 (November, 1994) 
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In order to deal with this backlog SSA has proposed its Short-Term Disability Project Plan. It is 
designed to review cases that fall within very general, grossly described masses or categories called 
"profiles." Known as "Action Item Number 7," it would divert staff from OHA to cull through the appeals 
and it is projected that this procedure will result in allowing approximately 100,000^ of them with no 
Administrative Law Judge input, review or oversight. The 100,000 cases projected to be allowed in this 
process will have a minimum price tag of Nine Billion ($9,000,000,000.00) Dollars added to the Social 
Security Disability Trust Account and to the Supplemental Security Income annual appropriation. This 
amount considers that each case has an actuarial value of $90,000. See: Hon C. Moore, "SSA Disability 
Adjudication in Crises," Judges Journal, \b\ 33, Number 3 at page 2 (Summer, 1994). In her article. 
Judge Moore indicated that lfa g..rgason for the number of appeals at the OHA level is the failure to enforce 
m e VinifQnn stendards to Ite wphcd at all levels of d etermination as mandated bv Section 221(k)(n . 

1 hough extant for nine years, this statutory mandate ~ promulgation and enforcement of uniform standards 
“ has never been complied with by SSA. 

PRACTICAL, BUDGETARY AND LEGAL CONSEQUENCES TO SSA'S PROPOSAL 

Staff attorneys and non-attorney paralegals would be empowered for the first time^ to issue 
modified and revised recopideration determinations which will have the desired effect of allowing the 
claims for disability and dismissing the 2 ^)peal before the case is examined by an administrative law judge.^ 

As proposed this constitutes obvious violations of 5 U.S.C. 3105, the agency's position description 
for the^administrative law judges and the relevant sections of the federal Administrative Procedure Act 
(" APA") as set forth in 5 U.S.C. 553 et seq. It will subvert the mandatory rotation of cases among judges 
as required by the APA and it will usurp many of the powers of the administrative law judges essential to 
their protection of the interests of not only the claimants, but also the Trust Fund. Additionally, such 
proposals will put into the hands of non-AU’s powers heretofore reserved to AU’s whose decisional 
independence is protected by the APA and therefore be violative of the APA. 

Also, the effect of diverting the attorney advisors and paralegals to perform the modified and 
revised reconsideration determinations under Action Item Number 7 will be that the administrative law 
judges will lose the most experienced decision writers, which the agency has heretofore required to be used 
and who are crucial to the AU's being able to handle the enormous case load at this level. With the 
assistance of these decision writers as of February, 1995, the per judge monthly output of dispositions was 
at a record level of 44^. In some OHA Regions of the country, the agency has announced an increased goal 
of 50 dispositions per judge per month. Even with present staff available, a 14% increase in dispositions to 
50 would be ambitious. 

Without a writing staff, even maintaining current levels of production would be impossible. It is 
obvious that if implemented. Action Item Number 7 will seriously diminish the ability of administrative law 
judges to reach the production level which the agency feels is necessary to deal with the backlog. Most 
significantly, the greater harm will be to the people seeking and waiting for disability benefits as a greater 


It is by no n 


a clear how this figure is projected. 


. h«f®*pfcre reje^ the notion of granting any decision making powers to non-AU's. On August 3, 1978, then Chief 

Admmistrttive Uw T. Brown rejected the suggestion to give suff attorneys a temporary assignment to decide cases as being 

mconsistent^th decisiomi independence. He wrote that "(t)he appointees could conceivably be under pressure to conform their 
decisions to the vievw of the employing agency. " 



Simp^ly put, there is no regu^ry basis. 904.957(a) and 916.1457(a) arc the only sections which provide for a dUcreUonary dismissal by 
an administrative law judge if pnw to the mailing of the decision, the claimant or his representative requests a dismissal in writing. TTie 

30 day requucment set for m the Draft HALLEa is a fabrication iqiparently insert^ to give the appearance of a due p * — — 

timeframe. In fiwt, what claimant would assert the right to a hearing within 30 days if he has been notified that a ftiUy 
determination will be granted in his case? 


e process protection 
a fiiUy favorable 


* ^urcc: OHA Associate Commissioner Daniel Skoler at the American Bar Association. Mid Year Meeting in Miami, Florida, 
February 11, 1995. 
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backlog of cases at the AU level is logical to predict. The inevitable reduction in production will be at a 
point where the harm to claimants would be unprecedented.^ 

On March 31, 1994 Rhoda M. Greenberg Davis, the Director of the Process Re-engineering 
Program wrote to the Commissioner of Social Security that the Re-engineering Team "...took the approach 
of fundamentally rethinking the entire process..." And thus the Re-engineering Process Redesign was 
bom. In the original Proposal issued in March, 1994, a series of "recurring suggestions for change" were 
identified by the Re-engineering Team. One of the "recurring suggestions" was that "...there is no need for 
an Administrative Procedure Act-protected administrative law judge (at SSA)."^ 

A valid question could be posed as to why at this time the resources cmcial to fulfillment of the 
mission of administrative law Judges are being diverted to correct the problem created at the previous State 
agency level? 

Another obvious question is why does the SSA fail to adhere to its mandated obligation to force the 
State agencies to follow the "uniform standard vdiich shall be applied at all levels of determination?" 

By diverting staff front the OHA level, the agency will seriously damage its ability to function and 
its effectiveness. OHA is by these proposals planning to mop up the flood of improperly denied 
reconsideration determinations from the State agencies rather than fixing the leak at the State agency. Why 
not fix the leak? Why not corrert the problem at the State agency level? After all, if SSA believes 1(X),(XX) 
decisions at the State agency are wrong (it expects to pay at least that many State agency denials in its 
short-term "Action Item Number 7"), something must be wrong at the State agency level. 

Congress must act to require SSA to step in at the State agency level. Fix the problem where it 
really exists and the number of appeals will be manageable at the OHA level. It may be time consuming 
for administrative law judges to review each sqipeal; but is not each $90,(XX) obligation of the trust fund 
worth the effort and time to assure unwarrant^ raids do not occur? 

Will this nine billion ($9,(XX),(XX),(XX).(X)) dollar give away* have an impact on the solvency of the 
Trust Fund? Will it render the pledge to provide world class service moot? There may be 488, (XX) 
"customers" at OHA; but there are 240 million US. shareholders in the Country who do not want to see 
this company bankrupt. 

If there is an objection to characterizing diis as a nine billion ($9,000,000,0(X).00) dollar give- 
away . then in the alternative, it constitutes die best evidence of a nine billion ($9,000,000,000.00) dollar 
blunder on the part of the State agencies.^ What further evidence does the SSA need to establish that the 
State agencies are "substantially failing" to follow the "uniform standards" to be applied? SSA’s failure to 
remedy the defects at the State agency level is compounded by SSA's appointment of a former director of a 
State agency to serve as the Director of Implementation of the Redesign Process at SSA. 


^ The agency often cites the percentage of allowances when referring to the dispositions of administrative law judges. The number of 
denials and dismissals by administrative law judges exceed 100.000 per year. These are the claimants who would suffer the most under 
the implementation of Action Item Number 7 and these are the claimuits for whom procedural and substantive due process protections 
have been creat^. It is the person dcnyd benefits who deserves the expedited process so that if he so chooses, he can take his case to 
the next level of app^. If staff presoiUy drafting the denial decisions is divertra, the issuance of denial d^isions would be substantially 
delayed. This delay may erroneously be interpret to be due to the inefficiency of the ALI when in fact, it is the inescapable result of 
the procedures the agency has implemented over which the ALJ's have no control. 

’ "Disability Process Redesign, The Proposal and Background Report from the SSA Disability Process Re-engineering Team," page 129 
(March. 1994). 

* It is characterized as a "give away" because there are no oveni^t procedures in place to ensure the trust fund interests arc being 
protected at the OHA level. Congress intended that the administrative law judge would exercise this oversight function and the AU is 
absent from this process. These 100,000 favorable determinations are to be droided by non-ALI’s and in some cases non-attorneys who 
have been promised a grade increase as a questionable inceitfive to aUow these claims. 

* It may be characterized as a "blunder" when the Draft HALLEX envisions that non-attomey "paralegal specialists" may "issue a fully 
favorable modified reconsideration determination based solely upon the dyunienU in the file " or " after com pletion of minimal develop- 
ment ." (Emphasis Added). The Draft HALLEX constitutes recognition that the State agencies fail to apply the "uniform standards at 
their level. 
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Congress must recognize this danger. If implemented as proposed it will also ultimately remove 
AU's from the hearing and appeal process. It must be remembered that the administrative law Judge is the 
only truly independent employee making decisions on behalf of the agency. That Judicial independence is 
the cornerstone of all of the protections envisioned under the Administrative Procedure Act. If the plan is 
implemented the effectiveness of the AU will be undermined and those in the agency who have long 
complained about the independence of ALJ will seek to replace them with employees who are not 
independent employees*® and who can be controlled by the Agency to issue the decisions it wants depending 
on the political climate of the time. 

The "suggestion" mentioned by the Re-engineering Team to remove the APA protected 
Administrative Law Judges will become a reality by default if Action Item Number 7 in the Short-Term 
Disability Project Plan is allowed to be implemented. 

CONCLUSION 

If implemented, SSA's proposals to deal with the administrative backlog (created by its own failure 
to address problems at the State agency level) will surely lead to both a financial and legal disaster. 

In a very short term it will cost U.S. taxpayers at least nine billion dollars and it will begin to take 
away their right to a fair hearing by an independent Judge in the Social Security disability claims process. 

Remember, SSA's focus here is riQi directed toward finding deserving claims and paying them 
quickly. Rather, its only focus is to make a quick and mass reduction in the backlog. Its own recently 
proposed regulations to permit attorney advisors to pay claims directly at the AU level state as much. 

Moreover, "Action Item Number 7" shows that SSA intends to reduce the backlog by simply paying 
cases that fall within the gross parameters of a statistical "profile. " Yet, each disability claim is distinct and 
stands upon its own peculiar facts. In the final analysis, it cannot be decided en masse along with a 
statisticid batch of close relatives. After all, the overall AU allowance rate while high, is not 1(X)%; and 
many AU denials made after a hearing involve those cases which attorney advisors, even under present 
case processing systems, have suggested be paid on the paper record by the Judge (AU) before hearing. 
Now, if these same attorney advisors are no longer required to make mere suggestions, but instead can pay 
a case without the Judge's approval, it seems that the obvious will happen. SSA's short-term proposal is 
going to result in nothing more than an unwarranted mass payment of benefits. Even more so is this the 
case when one considers that the persons who will be hired to reduce the backlog in this way are 
empowered to effectuate the reduction in one way only - pay cases and nothing more. This is what they 
will be paid to do, and I believe this is what they most certainly will do. 

What about fair hearings and due process of law in the long run? If SSA is permitted to "re- 
engineer" the hearing process as it now proposes, forget it. SSA plans to virtually gut Administrative 
Procedure Act (APA) protections currently in place for Social Security hearings -- protections that have 
been built up and garnered by the law for over 50 years. 

The hearing process for Social Security claims will be exposed to a real danger - the danger of an 
almost arbitrary disregard for the facts of given case (i.e., SSA now wants to pay cases en masse : in 1983 
- the infamous cessation era - SSA tried to deny hundreds of thousands of cases en masse , though then 
rejected in its efforts by the AUs and the federal courts). 

As the 21 Hearing Office Chief Administrative Law Judges (her own managers') recently warned 
Commission Chater in their lengthy May 9, 1995 letter (Exhibit B attached): 


‘® Previously known as 'hearing examiners' 'Referees' and 'hearing officers' and soon to be known as 'adjudication officers' and 
'senior attorneys.' 



Kf P**®*^^ framework for adjudication is now adopted, nearly 50 years of improvement, as 

established by congress, the federal courts and the luiministration in the delivery of administrative 
adjudication, will be completely set aside. " (Page 5, Exhibit B) 

In the last analysis, SSA wants US. taxpayers to pay at least nine billion dollars for the "privilege" 
of surrendering their right to a fair hearing under the Social Security Act -- a hearing which the largest 
mdepgndgnt administrative judiciary in the world can now provide and which SSA now seems bent upon 
destroying. ^ 


Sincerely, 

Russell S. Barone 






Enclosures 
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Senators 

Hon. Bob Packwood 
Hon. Aden Specter 
Hon. Pell Claiborne 
Hon. John Chafee 
Hon. Ernest Hollings 
Hon. Strom Thurmond 
Hon. Tom Daschle 
Hon. Jim Sasser 
Hon. Phil Gramm 
Hon. Orrin Hatch 
Hon. Patrick Leahy 
Hon. Robert Byrd 
Hon. Alan Simpson 
Hon. John Glenn 
Hon. Alphonse D' Amato 
Hon. Jeff Bingaman 
Hon. Pete Domenici 
Hon. Daniel Moynihan 
Hon. Jesse Helms 
Hon. Bob Dole 
Hon. Nancy Kassebaum 
Hon. Richard Lugar 
Hon. Paul Simon 
Hon. Howell Heflin 


Congresspersons 

Hon. Dick Armey 
Hon. Bill Archer 
Hon. J. J. Pickle 
Hon. John Kasich 
Hon. Gerald Solomon 
Hon. George GeKas 
Hon. Susan Molinari 
Hon. Gary Ackerman 
Hon. Benjamin Gilman 
Hon. Richard Gephardt 
Hon. G. V. Montgomery 
Hon. John LaFalce 
Hon. Sander Levin 
Hon. Dan Glickman 
Hon. Jim Leach 
Hon. Harris Fawell 
Hon. Henry Hyde 
Hon. Newt. Gingrich 
Hon. William Lipinski 


EXHIBIT A 
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SOCIAL SECURriY ADMINISTRATION 
MEMORANDUM 
Office of Hearings & Appeals 


Date : May 9, 1995 


To Hon. Shirley Chater, 

Commissioner of Sodai Security 


From ; Jerome Berkowttz, Hearing Office Chief Administrative Law Judge 
(HOCAU) Minneapolis, MN; Tom Capshaw, HOCAU, Evansville, IN; 
Stephen Davis, HOCAU, Indianapolis, IN; William Decker, HOCAU, 
Grand Rapids, Ml; Patricia Kelly, Acting HOCAU, Milwaukee, Wl; James 
Lanter, HOCAU, Chicago (South) IL; Anthony Leanza, HOCAU. 
Cleveland, OH; Paul Lillios, Acting HOCAU, Chicago (Downtown), IL; 
Martin Magid, HOCAU, Detroit, Ml; John Mondi, HOCAU, OakbrooK 
Terrace, IL; Francis O’Byme, HOCAU at Large, Chicago (South). IL; 
Edward Pappert. Acting HOCAU, Evanston, IL; Allan Ramsay. Jr.. 
HOCAU, Columbus, OH; David Redmond, HOCAU, Dayton, OH; Robert 
Stalker, HOCAU, FSnt, Ml; Phillip Waisbium, HOCAU, Cincinnati, OH; 
Alan Wienman, HOCAU. Peoria, IL; Michael Wilenkin, HOCAU, Oak 
Park, Ml; William Wilkin, HOCAU, Fort Wayne, IN; Paula Zera, HOCAU. 
Lansing, Ml 


Subject : Comments to Proposed Rule Change. 20 CFR Parts 404 an|d 416 


We again want to take this opportunity to commend the strong leadership 
shown by yourself and the Administration in addressing the current backlog of 
cases at the Office of Hearings and Appeals (OHA). As you know, due to the 
unprecedented number of new applications for benefits, along with the relative 
breadth and liberality of the Supplemental Security Income program itself, the 
number of cases pending nation-vride has increased at an almost geometric rate. 
While the number of cases pending has greatly increased, OHA nonetheless has 
likewise responded. Indeed, over the p^ year, despite being inundated by 
oveoAThelming numbers, OHA case disposition increased at a record rate, fulfilling 
the goals set by the Administration. 


EXHIBIT B 
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Over tfie past several morttfis, we have reviewed m somewhat a piecemeal 
fashion a wide array of suggestions, proposals and counter-proposals forwaroec 
by many Administration employees, task forces and study groups, related tc 
reformation of the disability process. We recently communicated to you by 
memorandum dated March 27, 1995, regarding the Short Term Disability Projea 
plan (STOP) and- the draft Hallex Temporary Instructions implementing STOP 
Number 7. In this regard, we ask that the comments contained within that 
memorandum be incorporated herein since our strong concern voiced in that 
memorandum is fulfy applicable here as well. While we continue to maintain our 
complete support for the Administration's effort to fairly and competently address 
the backlog of cases, we again deem it vital that we communicate our response 
to the proposed changes to 20 CFR Parts 404 and 416. 

The proposed changes to 20 CFR Parts 404 and 416 contemplate that attorney- 
advisors within OHA be now granted independent authority to conduct prehearing 
conferences and other proceedings, receive and develop evidence and issue 
decisions ' which are fully favorable to the parties. The proposed rules now also 
grant the attorney-advisors the ability to call medical experts (presumably in a 
hearing-type forum, sfifi 404.1520a (d)(1)(i0 and 416.920a (d)(1)(ii)), remand cases 
to the state agency for further development if a mental impairment becomes 
evident, and complete a psychiatric review technique form. In issuing their 
decisions, attorney-advisors under the proposed rules have also been granted the 
authority to assess and determine the residual functional capacity of the claimant. 
STOP proposals also provide that senior attorney-advisors be granted the authority 
to call vocational experts and take vocational expert "evidence" in addition to the 
above. 

In order to place our comments into the appropriate context, it is instruaive to 
review the position description designated for senior attorney-advisors under the 
current STOP proposal now implemented and presumably now under the above 
proposed rule changes. There it is stated by the Administration that: 


... the [attorney-advisor] is delegated the authority to issue a fully 
favorable action and effectuate payment of the case. The 
incumbent exercises independent judgment and discretion at the 
individual reviewing and making the final determination in the 


ft Is crttfcsi to note that unlike STOP Number 7 and the impfemerttlng temporary HaJlex 
Instruction, wherein paralegals and attorneys were granted the authority to Issue modified and revised 
reconsiderations e.g., determinations, similar to those Issued by the state agencies, attomey^dvisors 
under this proposed rule are granted authority to Issue decisions, exactly as would be issued by a 
judge appointed under the APA This distinction is important since even under STOP Number 7, an 
argument could be made that the judge retained some type of oversight over even fully favorable 
modified or revised determinations, pursuant to 20 CFR 404.946 (a) and 416. 1446 (a). However, this 
possibility appears to be foreclosed by allowing the attomey'-^ivisors to issue decisions rather than 
determinations as defined by 20 CFR 404.901 and 416. 1401. Nonetheless, there remains significant 
uncertainty under the proposed rules as to the nature of these decisions since even under the proposed 
mle it is the judge and not the attorney-advisor who wilt Issue the dismissal of the notice of hearing. 
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case. The inccmcent prepares and signs the fully favorable 
aaion as the tinal authorizing official. 


In the performance of the duties delegated to the Senior Attorney 
Adviser position; i.e., issuing fully favorable actions revising prior 
reconsideration determinations and independently effectuating 
payment, the incumbent’s decisions are issued without review 
and the incumbent has final adjudicative authority on the subject 
cases. 


. . . [l]t is necessary [for the attorney-advisor] to rely on past 
personal experience to evaluate the applicability of [the entire 
body of law, rules and regulations which relate to SSA] on issues 
where conflicting decisions have not been resolved or where 
factual situations vary so widely that it is highly questionable as to 
which precedents can be adapted to specific situations. 


The [attorney-advisor] has quasi-judicial powers in deciding issues 
based on the record he/she develops. The issues are frequently 
obscure and, by nature of their being decided at this level, 
represent those whicn are the most difficult to resolve. The 
[attorney-advisor] is responsible for conducting prehearing 
conferences including obtaining evidence from medical and 
vocational sources. 


The position description also sets forth the nature of the "prehearing conference" which is in fact 
characterized as a "proceeding" by the position description. This "prehearing conference" or 
"proceeding" envisions participation by the claimant, the claimant’s attorney or representative, 
vocational and medical experts, and any other source, e.g., fact witnesses, the attorney-advisor 
deems necessary or appropriate to caB. 

There can be no doubt but that the proposed rules (especially when read in conjunction with 
the above position description for the attorney-advisors and when compared to the position 
description for administrative law judges) intend to create a separate tier of judges within OHA, 
with duties that largely parallel and stjpplant those exercised by judges appointed pursuant to 
the Administrative Procedures Act (APA). Attorney-advisors within OHA will now be able to issue 
decisions that are dispositive of the entire claim. Except for the final denial of a claim, and 
perhaps the administration of oaths, the functions performed and actual duties allocated between 
attorney-advisors and judges are in reality, virtually identical. It is significant to note that now for 
the first time in OHA history, with this proposed rule, no APA-appointed judge would have any 
oversight authority or responsibility qn%c the nature or quality of decisions emanating from any 
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OHA office. This function, with respect to the review of case dispositive decisions, would only 
be exercised by the Appeals Council. Needless to say, this proposed change is monumental. 

At the threshold we must note that while the proposed rules and position description seem 
to indicate to Congress, the bar, and to the public that attorney-advisors will be independent 
‘quasi-judicial" officers, exercising apparent unfettered decisional authority except for Appeals 
Council review, this simply cannot be under this proposed regulatory framework. Indeed, the 
Sioe gys Qfln of any independent judicial officer, as recognized repeatedly by the Supreme Court, 
the lower federal courts and the Congress itself, is the true and actual ability to render decisions 
free of any control or bias. Here, the decision-maker proposed by the rule changes is neither 
free of control, since the attorney-advisor still can be rated upon overall performance issues, see. 
5 use 4302, nor free of bias, since the attorney-advisor Is channeled by the regulations into 
making only one type of decision, i.e., favorable. By virtue of the retainment of the ability to rate 
job performance, it can easily be argued that the number and frequency of almost all favorable 
decisions issued by OHA can now be controlled with little difficulty, depending upon the 
prevailing climate or circumstances at hand, since the attorney-advisor would now have final 
dispositional authority over every case within OHA (except those scheduled for hearing) 
apparently notwithstanding whether or not a case has been assigned to a judge. 

Moreover, unlike state agency adjudicators who normally can only assess the residual 
functional capacity of a claimant with the concurrence of medical or psychological consultants 
and also are closely supervised in the decisions rendered, or APA-appointed judges who cannot 
be rated in performance and are granted immediate tenure with removal only for cause, the grant 
of dedsional authority to OHA attorney-advisors with no oversight by APA-appointed judges or 
APA protection, potentially exposes the majority of the cases which are pending to be disposed 
of, or influenced by, improper external factors that may be based upon political, financial or other 
similar considerations. 

Thus, this situation is untenable for a number of reasons, both from a legal standpoint and 
from an institutional standpoint. We respectfully suggest that the proposed rules, as well as 
STOP Action Number 7 and the implementing Hallex Temporary Instruction may well irreparably 
impugn and impair the independence of every OHA hearing office. From a historical perspective, 
this is particularly problematic since OHA, having always been properly seen and considered as 
a neutral and unbiased entity fairly adjudicating claims, may no longer validly claim this 
distinction. As it is now proposed, these “quasi-judicial" officers, who clearly are not truly 
independent and free from decisional control are inexplicably at the same time, completely free 
of all effective oversight by the only independent officers of OHA hearing offices, APA-protected 
judges. This dichotomy is unprecedented, and carries with it the potential for complete 
disruption of the normal decisional processes of every OHA hearing office. This condition surely 
will allow the public, the bar, the federal courts and tfie Congress, to call into question the true 
independence or even the appearance of independence, of each and every OHA hearing office. 
If this occurs, the inevitable net effect will be to subject the Commissioner of Social Security to 
the charge that the fact-finding and decision-making process within the Administration, with 
respect to the majority of decisions rendered, Is unfair and not truly free of bias or control. 

Our concern also stems from a reading of pertinent Congressional statutes. It cannot now 
be seriously argued that the Administration (to its credit) has not over the years in good faith 
adopted and embraced the imposition of APA standards for adjudication of claims, or that 
decisional precedent does not now require this to be done. Given this condition, the 
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Administration thus appears to be bound to follow the requirements of the APA. In this case, the 
proposed rules run contrary to almost ail applicable guidance given by Congress and the Office 
of Personnel Management m this regard. Title 5 USC 3105 requires the appointment of 'as 
many" administrative law judges as necessary to conduct proceedings under 5 USC 556 and . 
557. Proceedings under section 556 include the taking of all relevant evidence, conoucting 
conferences for the settlement of actions or simplification of the issues, disposing of procedural 
requests, and making or recommending dispositive decisions. As noted above, under the 
proposed changes to Part 404 and Part 416 and pursuant to the attorney-advisor position 
description, the newly created non APA-appointed "judge", i.e. attorney-advisor, would possess 
the complete authority to conduct section 556 proceedings as delineated above. 

If the above is the case, then section 3105 requires that these proceedings be conducted by 
duly appointed administrative law judges rather than by any other agency employee. This point 
is also repeated and illustrated in 5 CFR 930.202, wherein it is stated that an administrative law 
judge position means a position in which any portion of the duties include those which require 
the appointment of a judge pursuant to 5 USC 3105, and in 5 CFR 930.209, wherein it is stated 
that an agency may not detail an employee who is not an administrative law judge to an 
administrative law judge position. 

Congress and the Office of Personnel Management, since the time of the passage of the APA, 
have recognized the strong utility of requiring that administrative hearings and proceedings be 
conducted by APA-appointed judges. Not only are baseline due process concerns recognized 
and preserved, but also other appropriate safeguards, necessary for the fair and efficacious 
conduct of hearings, are maintained as well. For example, 5 CFR 930.203 requires that APA- 
appointed judges who are entrusted to conduct section 556 proceedings be judges who (1) are 
selected pursuant to open competition, (2) possess specific minimum qualifications, (3) are 
appointed only upon examination and (4) are given a final rating prior to appointment. Further, 
no APA-appointed judge can be rated in performance, 5 USC 4301 (2)(D), 5 CFR 930.21 1, nor, 
pursuant to 5 USC 4503, can any APA-appointed judge receive any monetary or honorary 
awards for the performance of adjudicatory functions. c5if course, the attorney-advisor "judges" 
who will now conduct section 556 proceedings under the proposed rules are not selected 
pursuant to the rigorous competition establish^ by 0PM for all agencies, will be continued to 
be rated on performance, and can be awarded monetary incentives for the exercise of 
adjudicatory functions. If the proposed framework for adjudication is now adopted, nearly fif^ 
years of improvement, as established by Congress, the federal courts and the Administration in 
the delivery of administrative adjudication, will be completely set aside.* 


^ There ere other legal concerns that have been voiced regarding the proposed mie as well. 
As a general proposition, an agency cannot promulgate any rule which is arbitrary or capricious. One 
aspect of the rule that must be considered is whether or not the granting of an additional level of 
administrative review, i.e., possible favorable consideration by attorney-advisors, prior to hearing by an 
APA-appointed Judge, denies equal protection of the law to those individuals who failed, or were 
counseled against by the agency, to file a notice of appeal at the administrative level. Simply stated, 
those aggrieved individuals who file a n<^ce of appeal automatically are accorded another level of 
review while those who do not file the notice of appeal are deprived of this possibility. In addition, 
disparate treatment, I.e., review by an attorney-advisor. Is formally granted to 'Profile IIP claimants, at the 
same stage of the administrative process, but not to non 'Profile IIP claimants. Indeed, the denial Itself 
of 'Profile IIP status to any particular claimant could concelvabty be seen as an appealable Issue. 
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In making the above observations, it bears repeating that we do not in any way conceivaole, 
question the Administration’s authority to decide cases in any manner deemed appropriate by 
the Commissioner, prior to the time a request for hearing is filed and the matter is placed into 
controversy. Additionally, even after a request for hearing is filed, if the Administration decides 
8t the fie!.d. i6yel to agree to the grant of benefits, this too may be appropriate under the proper 
circumstances. If this occurs, the Administration need only communicate the agreement of the 
agency and the claimant to OHA and the request for hearing may be dismissed by a judge 
However, utilization of non-independent hearing office personnel (indeed the same attorneys 
utilized by the judges within our "chambers") to conduct evidentiary-type proceedings and make 
case-dispositive decisions, while at the same time purposely isolating these "dedsion-makers’ 
from independent APA-protected judges, disrupts this process and appears contrary to long- 
established norms of jurisprudential standards recognized by virtually every federal court in the 
country. 

In attempting to address the backlog of cases, hearing offices have on their own 
initiative implemented a wide number of measures to expedite the hearing process and 
decisionmaking in response to the concerns voiced by the Administration. Offices have begun, 
for example, to issue prehearing orders and conduct prehearing conferences to expedite the 
admission of evidence and to narrow the issues prior to hearing; have designed expedited 
hearing processes to deal with the high volume of cases, especially where the claimant is 
unrepresented in drug addiction and alcoholism SSI cases; have expanded the prehearing 
conferencing program to give decision-writers greater latitude in drafting and submitting decisions 
for judges’ signatures; have implemented computer training for all employees of hearing offices; 
have standardized and placed on the computer routine notices, etc.; and have made computers 
available for judges so that they can draft fully favorable decisions and correct decisions directly 
off the computer network, thereby relieving typing resources. In short, the process to streamline 
our work operation is well underway, and will reflect in continued increased decisional 
performance. Accordingly, we are in agreement with almost all of the proposals forwarded by 
the Administration and with many of the preliminary reengineering proposals we have seen. 

In assessing the efficiency of allowing paralegals and attorney-advisors to conduct 
proceedings and issue dispositive decisions, however, several early warning signals have 
emerged that should give pause to the Administration prior to implementation of the proposed 
rules. We have already seen a significant increase in the backlog of cases which have been 
decided by a judge but which are waiting to be drafted by a decision-writer. This, of course, is 
due to the shift in emphasis by paralegals and attorneys from decision-writing already decided 
cases, to screening, reviewing, developing and then writing their own cases. There has been 
no correlative increase in clerical support for this additional effort. Accordingly, since we are only 
shifting emphasis and not increasing real production capacity, the number of cases decided by 
attorney-advisors will be significant offset by the removal of decision-writers from the judges. 
In addition, anecdotal experience in several offices has already shown that the vast number of 
cases reviewed for possible favorable disposition are not amenable to on the record treatment, 
since a formal hearing is required to truly gauge and determine variable issues such as credibility 
of the claimant and other witnesses. Therefore, in reality, the amount of time spent on any one 
case prior to final decision will often literally double given the fact that two judicial officers have 
handled the case rather than just one as is now the case. Finally, from a logistical standpoint, 
no consideration has been given to just where in the hearing office attorney-advisors will conduct 
their proceedings and how they will be staffed in terms of monitoring and security, what budget 
considerations are implicated by the probable increase in monies expended for medical and 
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vocational experts, and how will the possible conflicts in obtaining adequate numcers of expert 
witnesses where the attorney-advisor has already utilized a particular expert :n prerearr.g 
proceedings and the case is subsequently forwarded for a formal hearing oe resolved Sutficient 
to satisfy due process concerns and other relevant concerns such as mantaining an adequate 
availability of different types of experts.' 

In order to recognize and address the well-founded ooncern over the backlog of cases 
reflected in the proposed changes to Part 404 and Part 416, there is a readily workable solution 
that will vitiate nearly all of the concerns voiced above and, at the same time, will go dramatically 
further in reducing the backlog of cases. The proposed rules should be amended to provide that 
the attorney-advisors be allowed to issue recomriiended decisions in a magistrate judge-type of 
arrangement. This configuration is appropriate since It allows the attorney advisors to fully 
participate in conducting prehearing conferences, developing the record and moving the case 
towards ultimate disposition, while at the same time, maintaining the prerequisite of some degree 
of final judicial approval over decisions emanating from OHA by an Administrative Procedures 
Act (APA) appointed judge. With a magistrate judge system in place, the work of all judicial 
officers, both attorney-advisors and administrative law judges would be complementary and 
synchronized rather than separate, distinct and counter-productive. 

A magistrate judge arrangement is a concept that has been universally adooted by state and 
federal courts across the country. In this case, the magistrate judge proposal can be effectively 
modeled after the magistrate - district judge relationship seen in the United States Distnct Courts. 
In the federal district court, the magistrate judge (as well as the bankruptcy judge) operate as 
an adjunct to the district court. Title 28 USC 636 confers specific jurisdiction upon a United 
States magistrate judge, including the ability to administer oaths, conduct pretrial proceedings, 
conduct evidentiary hearings when designated by the district judge and to issue reports and 
recommendations for the district judge. Significantly, magistrate judges do not have the 
authority, except where all parties consent, to issue case dispositive orders in any civil or criminal 
matter. 

Attorney-advisors can be utilized in much the same way as magistrate judges with beneficial 
results. Under this scenario, attorney-advisors can conduct proceedings as previously 
contemplated, and submit recommended decisions, both favorable or unfavorable depending 
upon the circumstances shown. The would be no question of partiality if the attorney-advisor 
has the ability to recommend either result. Further, under this system, there would be no 
duplication of effort. The case would be resolved simply at the appropriate stage of judicial 
scrutiny. Given the fact the Administration, through Its well regarded recruitment and hiring 
practices, has developed a world class administrative judiciary which is on par wtti^ any judicial 
system in the country, It makes better sense to augment and support the dedslon-makers in 
place rather than create a entirely separate class of judges who compete for the same limited 
resources and who have not been duly qualified by 0PM or have been accorded APA tenure. 


^ tt should be remembered ihat with several types of experts, paiticularty specialized medical 
experts, in some areas there are not a sufficient number of experts currently on contract with the 
Administration. Thus, if the attorney-advisor has utilized the only available expen in an area and the 
case stills goes to hearing, a significant conflict will arise if the administrative law judge is unable to 
obtain an expen for the formal hearing. As the situation now starxis, It appears that attorney-advisors 
under the proposed rules have the complete discretion and authority to call any medical, vocational, or 
other witness, without any substantive guidance, oversight or management by any APA-appointed judge 
or by the hearing office. 
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We respectfully hope that these comments are helpful in resolving these complicated issues. 
As always, if the Administration needs any further information or clartfication in this regard, we 
stand ready to assist. Thank you for your consideration. 


Hon. Daniel Skoler, Associate Commissioner, OHA 

Hon. James Rucker, Acting Chief Administrative Law Judge 

Hon. Stephen Ahlgren, Regional Chief Administrative Law Judge 
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FROM DISABILITY ROLLS TO PAYROLLS: 

A PROPOSAL FOR SOCIAL SECURITY PROGRAM REFORM 

Andrew I. Batavia and Susan B. Parker 

The Social Security Disability Insurance (SSDI) Program, title II of the 
Social Security Act, offers cash benefits to people who are blind or disabled 
and have paid into the Social Security System through employment fcr a 
requisite number of quarters. It is a social insurance program, and serves as 
a basis for Medicare eligibility. As of December 1993, there were about 4.5 
million SSDI beneficiaries (including 3.72 million disabled workers) for a 
total annual expenditure of $34.6 billion for the cash benefit alone (DHHS, 
1994, page 158). In 1992, there were 3.57 million individuals with 
disabilities enrolled in Medicare, for a cost of $14.3 billion (DHHS, 1994, 
Table 8.B2) . 

The Supplemental Security Income (SSI) Program, title XVI of the Act, 
offers cash benefits to people who are aged, blind or disabled and have very 
limited incomes or resources. It is a welfare program, and serves as a basis 
for Medicaid eligibility. At the end of 1993, there were about 5.98 million 
SSI recipients (including 4.5 million SSI blind and disabled recipients) for a 
total annual federal expenditure of $24.6 billion for the cash benefit (DHHS, 
1994, Table 7.A1) . In 1993, there were 4.9 million individuals with 
"permanent and total disabilities" receiving Medicaid, for a cost of $38 
billion (DHHS, 1994, Table 8.E2). 

In response to a general consensus that these disability programs impose 
substantial disincentives to work, several laws were enacted by Congress in 
the 1980s to encourage SSI and SSDI beneficiaries to seek gainful employment 
and leave the disability rolls (NARF, 1988) . Yet, despite this legislation 
and strong indications that many disability beneficiaries wish to work, very 
few ever leave the programs volimtarily (Muller, 1989) . In December 1993, 
only 35,299 of the 5.98 million disabled SSI recipients participated in the 
Section 1619 work incentive program (DHHS, 1994, Tables 7.F5 and 7. A3). 

In recent years, applications for both programs have increased 
dramatically due largely to increasing disability among the aging baby boom 
population. The number of SSDI beneficiaries alone increased 27% from 1989 to 

1993, as compared with a 7% increase in retired- worker beneficiaries (DHHS, 

1994, page 158) . Disability benefit payments increased 51% over that period. 
The unabated growth of the programs, and the failure of the work incentive 
provisions to curtail such growth, has made it apparent that incremental 
changes are not sufficient. Substantial structural reform is needed to ensure 
the long-term viability of the programs. This article outlines a proposal for 
such program reform. 

Medical Model of Disability 

Both the SSDI and the SSI programs use eligibility criteria that deter 
beneficiaries from becoming employed. Under both programs, the determination 
that a claimant has a work disability for purposes of determining program 
eligibility is currently based largely on a claimant's diagnosed medical 
condition. The definition of disability requires that a person have a 
"medically determinable impairment that lasts for a period of 12 consecutive 
months or can be expected to result in death. The definition also requires 
that the individual not be able to earn above the "substantial gainful 
activity" (SGA) level -- currently $500 per month. 

SSA maintains a "Listing of Impairments" that assists the decisionmaker 
(i.e., disability examiner, physician) in determining whether a specific 


42 U.S.C. 416 (i) (1), 20 C.F.R. 404.1505. 
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impairment is sufficiently severe to constitute a diseOsility . Further, SSA 
maintains a limited list of impairments (e.g., blindness, mental retardation) 
for which a presumptive disability decision can be made. This "medical model" 
assumes a causal relationship bettieen the existence of a severe impairment and 
a permanent ined^ility to work. Nhile this assumption may have had some 
validity at one time, prior to efforts to make our society more accessible, 
nowadays even people with major functional limitations are able to work if 
provided the needed supports. 

However, such individuals tdio actually achieve gainful employment and 
leave the disability programs continue to be the exception. They tend to be 
those with the strongest social support net%irorks; individuals with families, 
friends and resources available. Many people with discd>ilities do not have 
these personal advantages and are provided little support to become 
productive. In fact, the medical model's underlying assumption equating 
impairment with disability tends to create a self-fulfilling prophesy, 
convincing people with certain conditions that they are "too disabled" ever to 
work. 


Functional Model of n^gahi^i^y 

This proposal is based on a "functional model" of work dised>ility, as 
opposed to the medical model. Using this approach, few inferences are drawn 
about ability to work based strictly on impairment or medical condition. 
Currently, many individiials are on SSA's disability rolls who, with 
appropriate supports, could and would %iork despite severe in^airments. 

However, once on the rolls, they are extremely likely to remain on. 

Recognizing this, SSA has incorporated aspects of a functional approach into 
the SSI and SSDI programs in recent years. 

For example, SSA applies a functional approach to certain conditions 
(e.g., mental illness) that do not have presiimptive disability status under 
the Listing of Inq>airments. These individuals are subjected to a "residual 
functional capacity" tuork evaluaticm to determine whether they have a 
disability. If they have the capacity to earn income at the SGA level, they 
are not eligible. Yet, if eligibility is established, the claimant's 
prospects for remaining on the disability rolls are determined largely based 
on the medical model. 

Thus, the programs continue to be primarily medically-oriented with a 
focus on impairments rather than functional capacity. Currently, the claimant 
found to have a work disability is classified in one of three medical ly- 
oriented categories which are reviewed according to the expected improvement 
in the impairment: 

(1) Medical Inq>roveiDent Expected (reviewed in intervals from 6 to 18 
months ) 

(2) Medical Imprcvement Possible (reviewed every 3 years) 

(3) Medical Improvement Hot B3q>ected (reviewed between 5 to 7 years) 

Thus, a person who is permanently paralyzed or legally blind will 

typically be considered "presuiqptively disabled" with "medical improvement not 
expected, " and will continue to receive cash benefits indefinitely because his 
or her medical status will not change. Of course, individuals could remove 
themselves from the programs by obtaining employment through their own 
initiative. However, this does not occur frequently, largely because the 
system allows such individuals to continue to receive benefits indefinitely by 
defining themselves as permanently disabled. 

In fact, an individual's ability to work depends much less on medical 
status than on fimctional status and motivation, which may be affected by many 


20 C.F.R. 404.1590. 
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factors such as medical rehabilitation, vocational training, formal education, 
assistive devices, worksite accommodations, and personal assistance services. 
Consistent with the Americans with Disabilities Act of 1990 (ADA) , public 
policy should reflect this" reality by enhancing the functional capacity of 
disability beneficiaries through appropriate interventions, and by offering 
incentives for them to work (DeJong euid Batavia, 1990) . 


The Proposal 

The premises of this proposal are that: 

o an individual's "ability to function" in the worlcplace should 

serve as the primary basis for disability determinations, and 
ability to function is affected by many factors in addition to 
medical condition; 

o while medical impairments are often permanent, inability to 

function in a workplace is typically temporary, and therefore most 
determinations of work disability should be time-limited; 

o people who recently sustained an impairment need a period of time 
to adjust to their situations, eUid if necessary, to gain new work 
skills, and the period of eligibility should reflect these needs; 

o people with work disabilities often need certain services, such as 
attendant care, and devices, such as special computers, to assist 
them to function in the workplace, and such needs remain even 
after they become employed and lose their cash benefits; and 

o it is often efficient to allow older persons with work 

disabilities (e.g., ages 55+) , and particularly those who would 
require extensive retraining, to retire early with a permanent 
disability pension. 

This proposal has ten elements. In conjxmction with these, it would be 
useful to modify SSA's medically-oriented definition of disability 
consistently. Many commentors have pointed out that the current definition, 
which focuses primarily on one's impairment and insufficiently on one's 
ability to overcome handicap with environmental modifications, is obsolete. 
However, while modification of the definition using more functionally-oriented 
criteria would enhance its philosophical consistency with this proposal, it is 
not essential to achieving the proposal's objectives. 


1 . Create New Categories of Benefits 

Currently, there is basically one category of benefits under the 
SSI/SSDI programs. If a claimant is eligible, he or she is entitled to 
receive a monthly amount prorated according to that year's rate. Claimants 
continue to receive benefits until they are no longer considered to be 
disabled under Social Security's definition. Under this proposal, there would 
be four categories of benefits. They are: 

I . Permanent Disability Pension 

These pensions would apply only to those claimants whose impairment 
inherently, totally, and permanently prevents functioning in the workplace - 
However, these pensions would not necessarily apply to all people with even 
the most severe impairments (e.g., those currently in SSA's classification 
"Medical Improvement Not Expected") unless there was a clear demonstration of 
total and permanent inability to function in the workplace. 

II . Temporary Disability Benefit 

These cash benefits would provide claimants with income while they are 
participating in various mandated interventions designed to habilitate or 
rehabilitate. Most beneficiaries initially would be classified in this 
category, and would receive benefits for a potentially expandable three-year 
period. The eligibility period could be expanded if the claimant can 
demonstrate that he or she cannot function in a workplace at the end of the 
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period despite svibstantial efforts to obtain gainful employment/ 

A longer period of eligibility «K>uld apply to accommodate an approved 
vocational plan (e.g., approved technical program, four year college, graduate 
school) . The criterion for a t^nporary disability benefit would be the 
existence of a determinable physical or mental inq^airment that prevents a 
claimant from continuing to do his or her current work or entering a chosen 
vocation for the first time without either a prolonged recuperative period or 
appropriate intervention strategies. The assumption is that, with "provision 
benefits" and other needed interventions (see section IV below) , someone with 
an impairment would be able to make the transition to work. 

The objective of the temporary disability benefit is to create a strong 
presumption of enqployability once the eligibility period has expired. This 
presumption, in conjunction with the advance under stcunding that program 
eligibility will expire at a set date and that funds are available for 
education, training, provision benefits, amd other interventions, will create 
a strong incentive for the claimant to become employable. As a safety net, 
there could be a conversion path from the Temporary Disability Benefit to the 
Permanent Disability Pension if the individual fails to obtain or maintain 
gainful employment after several attempts. 

III . Early Retirement Disability Pension 

These pensions %iK>uld be available to claimcuits over age 55 who qualify 
for temporary disability benefits. It would be strictly optional, and would 
allow such older disabled %»orkers to choose not to reenter the work force. 

The amount of the pension vrould be the same as the temporary disability 
benefit to which the claimant %fOuld be entitled, but would not be terminated 
after three years and would not require retraining or other participation in 
intervention strategies. The rationale for this early retirement disability 
pension is that, for many older workers, the cost of retraining is not 
justified by the relatively few years that they will remain in the workforce. 

IV. Provision Benefits and Other Interventions 

These benefits comprise a wide variety of services and devices that 
enable a person with a disability to function as fully as possible in the 
workplace. Provisions include, but are not limited to, computers, voice 
synthesizers, adapted vehicles, transportation costs, and personal assistants 
(Seelman, 1993; Batavia, DeJong and McKnew, 1992; National Council on 
Disability, 1993) . Other interventions include education, retraining, and 
case management services. 

Provision benefits can be one-time, occasional, or ongoing, depending on 
the needs of the individual and his or her employment -related circumstances. 
Initial eligibility for these benefits %rould be triggered by eligibility for 
temporary disability benefits. Once eligible, entitlement to these provisions 
would be continued even after eligibility for temporary disability benefits is 
lost (though the eirployed disabled individual may have to pay for some of the 
cost on a sliding scale based on his or her income, and at some relatively 
high income level the individual would be required to pay the entire cost) . 

2 . Eliminate Waiting Period for Eligibility 

Consistent with SSI's current policy of no waiting period to apply for 
benefits, SSDI's requirement that applicants be out of work as a result of the 
impairment for a five-month waiting period would be eliminated. This would 
allow appropriate interventions to take place much sooner than they are 
currently. Claimants would need to provide dociimentation of their impairment 


“ As an alternative to an across-the-board three-year 
eligibility period, there could be different eligibility periods 
for different impairments or levels of function. . 
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from their treating physician and proof that they have been out of work as a 
result of the impairment. The goal is to identify appropriate intervention 
strategies early, before the impairment becomes permanently disabling and 
before the employment connection is irrevocably severed. 

3 . Expedite the Paperwork 

Claimants would be required to facilitate the process by having their 
physicians submit, or by bringing with them, all relevant documentation of 
their claim (i.e., any medical evidence, clinical tests, laboratory findings, 
etc., from the treating physician). The physician who treats the claimant for 
the impairment would send a letter to SSA, certifying that the impairment 
prevents the claimant from working at the job he or she had prior to the onset 
of the impairment (or any job if the applicant was previously unemployed) and 
providing specific objective evidence documenting why. The physician would be 
held accountable for the accuracy of the assessment . 

Alternatively, other health care or disability professionals (rather 
than, or in addition to, physicians) could be authorized to be gatekeepers to 
the system. Although the following discussion is based on the assumption that 
the physician will continue to be the sole gatekeeper, it should not be 
inferred that this is necessarily the best or most cost-effective approach. 

The determination of the most appropriate gatekeeper should be based on who 
can most efficiently provide accurate and reliable information in an 
accountable manner. 

4 . Reduce the Use of Consultative Exams 

The treating physician's certification would typically serve as adequate 
documentation of the impairment, thereby reducing the need for many 
consultative exams (CEs) . CEs are supplemental medical evaluations, currently 
used to corroborate the treating physician's certification or provided as the 
primary source of objective medical evidence if the person does not have a 
treating physician. Assuming the claimant has a treating physician with a 
medical specialty qualified to treat the specific type of impairment (e.g., a 
cardiologist for someone with a heart problem) , SSA would take that 
physician's recommendations without any CEs. However, the current requirement 
that decisions be made using objective information describing the impairment 
and/or functional capacity would not be relaxed. 

5 . Determine the Prognosis and Appropriate Course of Action 

Treating physicians would be asked to complete a check sheet providing 
documentation on (1) whether the individual has an impairment resulting in a 
functional deficit that affects employment; (2) how long the impairment could 
reasonably be expected to continue; (3) how long the functional deficit could 
reasonably be expected to continue; (4) whether specific interventions would 
help the claimant's ability to function in the workplace and if so, (5) which 
interventions. It might be necessary and desirable to provide training for 
physicians on intervention strategies that promote work or return to work, 
though the cost of such training will be an important consideration. 

6 . Categorize Claims By Expected Functional Outcomes 

SSA' s current categories concerning expected medical improvement would 
be abolished and replaced with the new functionally- oriented categories. 
Depending in part on the treating physician's prognosis, claims would be 
categorized by DDS examiners into 1 of 4 categories: (1) Allowance for a 
Permanent Disability Pension; (2) Allowance for a Temporary Disability 
Benefit; (3) Allowance for an Early Retirement Disability Pension; and (4) 
Ineligibility for a Disability Benefit. 
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7 , Use Case Management Techniques 

After a preliminary assessment of each case, the files of all temporary 
disability beneficiaries would be referred to rehabilitation case managers. 

The case manager would meet with the beneficiary to establish a habilitation 
or rehabilitation plan. Case management techniques would be used to 
capitalize on the beneficiary's existing functional capacity, to provide 
needed provisions and interventions to build that capacity, and to try, if 
possible, to maintain linkages with the former enployer. 

The initial step would usually be to determine whether the beneficiary 
could return to the former job or another job if worksite accommodations were 
made. The exact strategy would be determined by the beneficiary and the case 
manager, after consultation with the treating physician, the employer and the 
family. Intervention strategies might include use of piiblic or private 
rehabilitation services, retraining, euid provision of assistive devices. 

8 . Establish Ground Rules Between the Beneficiary and SSA 

The beneficiary and SSA would sign a contract in which SSA would agree 
to develop and implement a habilitation or rehabilitation plan appropriate for 
the individual, and the beneficiary would agree to cooperate in the plan and 
attempt to return to work as soon as feasible. Unsuccessful efforts by the 
beneficiary would not be penalized and extensions in the eligibility period 
would be granted when necessary. However, extensions would have to be 
justified in writing by the beneficiary and his or her case manager. 

9 . Paving for Provision Benefits and Other Interventions 

Essential to this proposal is adequate funding for the provision of 
retraining, assistive devices and other assistance needed by the individual to 
become gainfully employed. There are several potential financing mechanisms 
for such benefits and interventions. 

a . Establishment of a Special Provisions Fiind 

Congress could authorize that a certain percentage of savings to the 
Disability Trust Fiinds be used to establish and finance an ongoing Provisions 
Fund. Ongoing studies could be conducted to establish actual savings, 
considering both money saved in expenditures for disability payments under the 
old system, as well as credit for FICA taxes paid by workers with disabilities 
who remain in or return to the labor force. 

b . Use of the Income Tax System 

There are a variety of ways in which individuals with disabilities who 
work might be credited with the cost of their disability-related work expenses 
using the income tax system. The system should acknowledge that a person who 
works despite having a disability incurs greater costs than his or her 
nondisabled colleagues and should be compensated for these additional costs. 
People with disabilities whose eaimings are below a certain level (who might 
therefore not be able to pay for necessary provisions out of pocket) could be 
eligible for reimbursement from the Income Teix system or from another 
governmental source. 

One approach would be to use a tax credit (possibly refundable for those 
with no tax liability) for disability- related expenditures. The individual 
would have to produce proof of the expenditures emd show a primary, but not 
necessarily exclusive, relationship to work. Another approach would be to 
provide additional tax benefits to en^loyers that incur disability-related 
work expenses. The precedent of using the tax system to encourage employers 
to hire persons with disabilities is already well established. For example, 
P.L. 101-508, The Omnibus Budget Reconciliation Act of 1990 (OBRA '90), 
contained a tax incentive to reduce the burden of small businesses to comply 
with the Americans with Disabilities Act. 
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c. Use of Social Security System 

Furthermore, SSA and state Vocational Rehabilitation agencies already 
pay for some provision expenses, and funding for such benefits could be 
expanded. For example, the Plan to Achieve Self-Sufficiency (PASS) , which is 
currently used by some SSI recipients to accumulate resources for independent 
living without compromising their eligibility, could be further encouraged and 
expanded . 

10 . Eliminate Remaining Work Disincentives 

As suggested above, ever since the initial implementation of the SSDI 
and SSI programs, there have been claims that beneficiaries are deterred by 
the benefit structure from seeking gainful employment. Specifically, by 
earning a dollar of wages, beneficiaries had to sacrifice a dollar of 
benefits, thereby making them no better off by working. Moreover, by earning 
over the SGA level, beneficiaries could lose program eligibility altogether, 
subjecting themselves to potentially having to res\ibmit to the arduous 
eligibility process. In the 1980s, Congress has passed several amendments to 
the Social Security Act that allow beneficiaries to earn money without 
compromising their benefits (NARF, 1988) . However, certain work disincentives 
still exist for disability beneficiaries (Muller, 1989) . 

The most important disincentive relates to access to adequate health 
insurance and personal assistance services. People with disabilities tend to 
have greater health problems, and consequently higher health care costs than 
other Americans, and many require personal assistance services to live 
independently (DeJong, Batavia, and Griss, 1989) . If they are not adequately 
covered, they risk financial catastrophe in the event of a medical episode. 
When leaving the programs, disabled people risk losing their Medicare and/or 
Medicaid benefits and may not be able to obtain similar coverage with their 
employer. 

Again, Congress attempted to address this problem, primarily by offering 
extended Medicare and Medicaid benefits even after cash benefits have expired. 
However, such extensions are not permanent, and many disability beneficiaries 
do not wish to risk the security of their health insurance coverage. 

Moreover, the work incentive provisions did not adequately address the issue 
of ensuring access to affordable personal assistance services, except to the 
extent that it expanded Medicaid eligibility in States that covered such 
services (Batavia, DeJong, and McKnew, 1992) . 

Unless the health insurance available to people with disabilities 
outside the programs is at least as secure and comprehensive as that within 
the programs, disabled people will continue to be deterred from seeking 
gainful employment. Many people with disabilities currently are effectively 
precluded from becoming employed, changing jobs, or starting their own 
businesses due to poor access to adequate health insurance. The best way to 
eliminate this work disincentive is to ensure that affordable, adequate 
insurance is available permanently to all disabled people who leave the 
disability programs; policy options range from insurance market reform to 
national -health insurance (Batavia, 1993) . 

Conclusions 

This proposal, if fully implemented and communicated to beneficiaries, 
could revolutionize the federal disability programs by fundamentally altering 
the expectations of all parties. There would be a new, more cooperative 
relationship based on the expectation that eligibility would generally be 
granted, but would be of limited duration. The job of SSA would shift to 
developing productive joint plans ensuring that beneficiaries will be able to 
leave the program when their disability benefits have expired. People with 
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disabilities would receive the support they need for the period of time they 
need it without being caught in the cycle of permanent dependence that the 
disability programs, and other social welfare programs, have traditionally 
imposed on their beneficiaries. If offered the necessary incentives and 
opportunities, people with dised>ilities will gladly leave the disability rolls 
to become working taxpaying citizens. 
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5/9/95 


The Honorable Jim Bunning 
The Honorable Andy Jacobs 
Honorable Members of Congress 
Sub-Committee on Social Security Disability 

Dear Sub- Commit tee Members. 

By way of introduction I have been a Medical Consultant for 
California’s Social Security Disability system for eleven 
years and am very proud of the work I do here. 

This is the second letter I’ve written on the Disability 
Redesign plan. The first was one of about six thousand 
letters sent in response to the initial redesign proposal 
back in 1994. Those six thousand letters represented 
individuals like myself and groups such as the AARP. AFSCME. 
AMA. and the UAPD. There were essentially no changes made in 
the redesign plan in response to those letters. The redesign 
team and the Social Security Administration chose to ignore 
the vast majority of those letters and the millions of 
Americans they represent. 

But, at least one letter was not ignored. It was written by 
the National Council of Disability Determination Directors 
(NCDDD). I have provided a copy of the letter to Ms. Kim 
Mildred of the Sub-Committee staff. A primary goal of this 
organization is to diminish the role of the professional 
Medical Consultants that review medical records provided in 
support of disability claims and then adjudicate those 
claims. Page eight of their July 25th letter of last year 
state: 


"First, implement the team’s proposal for redefination 
of the role of the DDS medical and psychological con- 
sultants. The consultants would become advisors rather 
than decision makers. Their expertise would be 
available to Disability Examiners, but their signatures 
would not be required on any folder documents other 
than those that contained their advice. The change 
will immediately remove a case load bottleneck in every 
DDS. It will send out a message to every adjudicator 
that he or she is empowered to perform the work without 
medical review and approval..." 

It comes as no surprise that the view of the NCDDD won out 
over the other six thousand views that were 
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expressed because the Charles Jones >idio was the past 
president of the NCODD is the Charles Jones who directs the 
redesign tean. 

Although my experience is limited to California, a few points 
need to be made to Congress so it can protect the American 
people from this sort of thinking. First, the implication 
that Medical Consultants cause backlogs in every DOS is 
fallacious at best. At worst this implication is either a 
deliberate attempt to deceive the SSA Commissioner or it 
reflects a staggering ignorance about how claims are being 
processed. Medical consultants have never been the cause of 
significant delays. It has never been true where I work. It 
was not true in 1994 when the NCODD wrote this letter and it 
is not true now. Second, the Medical Consultant review 
protects the integrity of the system by weeding out claims 
that appear to be fraudulent or not based in medical fact. 
Finally, truly disabled Americans whose records my be 
incomplete or, like the vast majority of claims, far to 
complex for a lay person to understand have their earliest 
chance to qualify for the program if a doctor reads their 
medical records. 

Contrast the NCDDD/redesign team*s approach with that of Gov. 
William Weld of Massachusetts. Gov. Weld is quoted on 
Massachusetts* State Disability program in a Time magazine 
column dated 12/19/94. He says "We finally got smart 
Before... all people had to do was come in with a note 
asserting disability. Now claims are reviewed by a panel of 
doctors. We modeled our program on the one used by the feds; 
it works ." (Emphasis added.) While Massachusetts is getting 
"smart" and saving millions, the NCDDD/redesign team has 
chosen a different road to travel. 

The redesign team is on a fast track to fraud. Without 
physician review of Social Security Disability claims America 
will move closer and closer to the disability system found in 
the Netherlands. Years ago, " Sixty Minutes" called it the 
"Dutch Treat". Half the people in the country work, and the 
other half collect disability benefits. 

If Congress does not Jerk the chain of this runaway redesign 
committee more than money will be lost. The mechanism which 
keeps Social Security both medically current and 
compassionate will be lost if the NCDDD/redesign team has its 
way. High on their hit list is Medical Equivalency. 

Currently Medical Consultants can declare a claimant*s 
impairment to be of "equivalent" severity to the published 
Listings of Impairments. The redesign committee hopes to do 
away with this tool quickly. Unfortunately for many disabled 
Americans the just review of their claims will vanish with 
the tool of medical equivalency. Americans were disabled and 
dying from A.I.D.S. for years before SSA got around to 
publishing listings pertaining to this disease. In the mean 
time Medical Consultants throughout the United States 
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recognized the disease as equivalent in severity to the 
Listings Of Inpairnents, and granted the claims. 

It does not take a case as extreme as A.I.D.S. to Justify the 
tool of medical equivalence. It takes years for SSA to 
respond to the diagnostic and therapeutic changes that occur 
in medicine. It took about a decade before we were allowed 
to officially use computerized treadmill tracings or 
radionuclear cardiac studies. The ability of Professional 
Medical Consultants to understand and use the rapid changes 
that occur in medicine is vital to the compassion and 
justice of the Social Security Disability system. 

On April 14, 1994, Mr. Sunning said of the redesign plan, 

"Some might even call it gr^diose The Disability claims 

process redesign sounds wonderful and will make a lot of 
people feel good. But we need to see the real facts that go 

along with it " The facts are becoming clear. By 

diminishing the role of Medical Consultant as reviewer of 
evidence and adjudicator of claims the redesign team is 
moving from the grandiose to the malignant. It will cost the 
United States taxpayers billions of dollars and bust the 
Social Security Disability budget, it will irreparably damage 
the integrity and compassion currently built into the system, 
and it will guarantee SSA*s inability to keep up with medical 
science. 

Governor Weld must be shaking his head in dismay. While 
Massachusetts gets smarter, SSA is on the way to dumb and 
dumber. 


Thank you. 



To: Boetcher > FAX:18008690191 
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STATEMENT OF CHARLES N. BONO 
KANSAS CITY. MO. 


Befbrethe 

SUBCOMMHTEE ON SOCIAL SECURITY 
COMMOTEE ON 1MAYS AND MEANS 
HOUSE OF REPRESENTATIVES 


Regarding the 

SOCIAL SECURITY DISABSJTY PROGRAM 
AUGUST 18. 1995 


On August 3. 1995, the suboommitlee held hearings on management of the Social Security 
Disability Insurance Program. There ware Imvo panels of witnesses invited to atterKj. One 
panel addressed "Return to Work" issues, and the other panel addressed 
recommendations for process improvemenL 

After careful reading of the testimony presented by the panel addressing process 
improvements, I felt the foliowing in form a tion would be of use to the Sub-committee and 
offer it for inclusion in the records of the hearing, it should be understood that the 
comments arxJ opinions expressed herein are nek made in any official capacity and do not 
necessarily represent the policies or opinions of the agency in which I am employed as an 
administrative law judge, or that of any other or g a n ization. 

Rather, they are my own personal opinions and observations based on 23 years of 
government service as an adminislralive law Judge, former president of the Association of 
Administrative Law Judges for three oonsecutive terms, former chairman of the National 
Conference of Administrative Law Judges in the American Bar Association. 

I was distressed to see that three of the panelists appeared to favor replacement of the 
Administrative Procedure Act (APA) hearings and appeals process in the Office of 
Hearings and Appeals. wHh h earings before norHudge, non- APA agency employees. The 
premise of their recommendations seem to be in part that applicants for disability under 
the provisions of the Social Security Act, are not as a matter of right entitled to an APA 
hearing before an impartial admi nis trat i ve law judge appointed under the provisions of 
section 3105 of Title 5. 

They are, in my opinion, dead wrong for very important reasons. To begin with the Social 
Security Administration has enyiloyed and empow ere d APA administrative law judges to 
conduct the disability hearings. It has clearly been an important policy of the agency for 
manyyears. Thus, t^Hs own policy the agency has provided for APA hearings since the 
passage of the APA in 1946. Indeed, SSA agerKy hearings were the model for fair 
hearings upon which the APA was based. Reoommerxlations to abandon APA 
proceedings would have serious consequences, if implemented, as the panelists 
recommend. 

On August 9, 1995, the American Bar Association House of Delegates passed, without 
opposition. Resolution No. 115 which specifically calls for continuation of the APA 
hearings arKi appeals proces s in SSA presided over by administrative law judges 
appointed under the provisions of the act 

After all of these years of provkfing a hearing s and appeals process presided over by 
judges appointed on the basis of impartiality and independence for SSA to replace them 
with non-lawyer, non-APA a ppointed employees of the agency would return the system to 
the accusations of unfairne ss that existed before the passage of the APA Will this 
increase the confidenoe of the dtizervy in the fairness of an agency, which is already 
under great criticism, for its failure to be fair and efficient? 
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afyroval rating meant something in the 60s, because the review was 1(X)%, but mos/ that 
review enabled policy makers and a cache of career physicians to maintain the link between medical 
expertise and the RFC assessment Program adinimstrati(m was moieeffecth^ in ^bOs than at any 
time since. 

This all chained beghming with the 70s. First, the 7 1 -72 Admimstration cut funding, and the review 
was pared to 5%. It was assumed that the review could be pared without the loss of realistic 
functional assessments. This would prove to be a bad assumption. The ostensible reasons for paring 
the review were to 1) save cost and 2) decrease processing time. Second, SSA took over 
admmistration of what became the SSI program The SA examiner staff doubled in size to handle the 
projected woiMoad. MaiQr iiewfy recruifed exarnmos came to their new jobs fixnn universities mspired 
by die contemporary vision of eradicating poverty. Third, the pr^-adjudicative review was changed 
to a post-adjudicative review; few correcticMis of unrealistic decisions were made. Fourth, SSA 
headquarter’s control was weakened by diffusing the review to the Regional Offices and was 
weakened further i^ben diffused to the SAs. In combination, these Actors eviscerated the review 
process which led to the compromise of the reality hu:tor of the RFCs. 

In the 70s medical expertise was too often displaced by examiners following the social vision to 
eradicate poverty. Nfyriads of claimants were placed on the rolls erroneously. Paring the review 
decreased overall processing time (in die short run). In the 60s the tension between processing time 
and quality was more often resolved in hivor of realistic RFCs (quality), but since the 70s, the tension 
has been persistently resolved in ^vor of processing time: 

Back in 1975, Social Security gave lip aervice to qualify, wearying primarily about processing time and 
case baddqg... 

BegitBiingin 1978, die Subcommittee examined in some dq>th two State agencies.. .which were esqiediting 
cases atttie esqieoseof quality witti die tacit consent of SSA's R^iooal Qffice...Their q;>eralions still have 
not fully recovered. A recent (Septeiid>er 1979-Jaiuary 1980) 100 pacent review of ... aiKl ... cases 
showed an erru’ rate of 29 percent and 23.5 percent respectivdy. 

The tension between processing time and realistic RFCs is still being resolved in favor of 
processing time. A Memorandum from former Commissioner King to all Deputy and Regional 
Commissioiiers, Plan for Disability Program Initiatives— ACTION, Jaa, 31, 1992 instructed Federal 
quality assurance units to; 

...secure additional documentation onty in cases when it is likely that such documentation will diange the 
[State agency’s] dahns dedainn, [and Federal c{uality reviewers were told that they] must avoid 
substitutiiig dieir judgment for die juc^naent of die adyudeating oonqxnent pliysicums and examiners.^ 
(Enqihasis is in die original) 

Back to the 70s, unwarranted allowances did not cause a public relations furor, but actuaries and 


^ WMPC: 97-3, ^‘Status of the Disability Insurance Program,” p. 12. 

^ Cited by Koitz, Kollmaim and Neisner, **Status of the Disability Programs of the Social 
Security Administration, September 8, 1992, p. CRS-8. 
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olhcfs signaled a sedoas proUem. Millions in administrative costs w«e saved by the pared review, 
but billions were being lost througli unwarranted entitlements. 

Tlie Staff Report dealii^ wilh flie ra iwogram has indicated quite A nunaber of dements ^«^^oould have 

a Inna«wing iy nfdiedisabi% claims process within the Social Security Adiuiaistration and the 

state agencies, and also as a result of extenud sources such as codrt dedsioos. It seems thrt oro vciy 
important dement was die discontinuance by the SSA of a lOOH review of state dete rmina ti on s of 
disability even Ihoi^ the law would seem to require diis. Instead, die SSA adopted a sdentific-sanqile 

i^jproadi, vaiyii« die sire of die san^de inversdy with the number of claims for each state [Robert Nfyers, 

SSA Chief Actuary, 1974]. . 

During this peraid (1971-1974X ad mi n is trative expenses remained dmost level, practo^ every 

other measure of the size of die DI program was increasing rapidly. Pufthennore, a sbnilar dedinc did not 
occur during this period in die ratio of administralive expense to benefit payments fo the program, 

to which die same ben^ increases ^lied. In our opinian, die di^ dedine in die ^ ^ 

program was due to ill-advised budgetary dedsioos which kept adminisliative coeta and petsonnd lei^ 
down but whidi resulted in a ooooornitant expkieioo in die nimiber of benefits awarded during die period 

(Actuarial Note No. 101, Nov. 1980, p. 8)." 

The last quote is of interest Ahhfti^ many blame the dowu&ll of the disability program on SSA’s 

taking on the SSI program, Ae 1971 dale substantiates that program deterioration was beginning 

before SSA took it over in January 1974 (RoUbadc cases in July 1973). 

Congress requested the Secretary to make recommendations to achieve a proper balance between 
p pwv^QCHig timg and quality and also aslffid SSA to anticipate thp budget and pn^iram ramifications 
of various alternative emphases. 

The IVi-pegB HHS rqiort aver 4 monlhs late givBS some boltam line figurm but induded a 

tiimntMir of exomptians which made dieae figures ndier meaningleas. Moreover, hide rationale or 
attematives were presented. . . - j 

The fVwftnifffee was given dmost no infixmalion which woidd hdp it l^^idste m this area, and to 

inadequacy of die report raised a question of wheAer die Sodd Secarify Adrpiniatralifln was just bring 
cwdier in Misweiii^ legally report requests or wfcsifcer if isefarf the dbttoy to and acre** 

m capabUititsta carry out its wtisskm in the disabitityared (Emphasis addecQ. 

SSA was not losing cavalier. Absent a viable quality review program, two titinffi happen: 1) Most 

mgxn 1 antfy» medical ejqxrUse cannot be brougfa to bear consistency, so the reality factor of RFC^ 

steers. Arty agenda can fill the vacuum Uft by the diminutUm tfOte use of medical ejtpertise, e. g. , 
liberal-social agenda, fiscal-conservative, public relations, legal, etc. 2) SSA has no tool to 
administer die program ^ectively. If ddngr go badly, noway exists to ascertain what is generating 
theproblems, and f SSA cannot know. Congress cannot know either. We now move to the 80s. 

Tlie Ms saw Ae rise of adiudkaitlim by foraula. Congress wanted SSA to bring unwarranted 


^WMPC: 97-3, pp. 5-6. 
’ Ibid., pp. 13-14 
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aUowiDces iiod^ coillml aod to addfess the discrq)aiu:y between SA aiid AIJ dec^QQs. ^ 

SSA crealed lomiiilae f<ar bodi SAs md ALJs to follow, ie., same bodk:” Hem am two samples: 

Previous congestive heart Mhire because of "chronic” heart disease, currentfy conqiensated and with 
el«^rocardk^;ii^c and X-is^ i^iHianndities ncrt currency meetir^ requironents (^'listing 4.02. Heavy 
wofk activity wouM be preclude llie distinctkn between the capacity to perform medium and li^ wit»k 
activity requires consideratian of die undertying heart disease and t^ residual inqiainnent (SSR-82-S1, 

B,4). 

[Exanqile of a non-severe inqiaiimentj Exdaaa of lumbar disc has been perfixmed and tfaoe are no 
ongc»ng significant motor abnormalities or significant objective abncvmal {rf^cal findings (SSR 82-5S, 
l,c.). 

These fomiiilae and others proscribed the limits of RFC assessments m advance of all the findings. 
For example, tmtsy claimants v/bo do not meet listing 4.02 should not perform more than sedentary 
work, but the formula excluded a sedentary assessment by limiting the choice to a light or medium 
RFC. In the second example mary claimants without significant i^ysical ahnoimalities ^uld not be 
returned to heavy work, but the formula said they could. Decision making became unrealistically 
stringent Although the formulae were rescinded a few years ago, their influence, though muted, 
continues through inertia. 

PL 96-265 added to the stringency of decisicms in the 80s by concentrating the Federal review on 
allowances. Now, the Feds are reviewing 50% of Title n allowances, but in the larger SAs only 1 out 
of about 400 denials is reviewed. One has to wcmder about the validity of a 97% approval rating when 
less than 1% of denials is being reviewed, although denials account for 61% of the cases (FY 94). The 
review remains institutionally biased toward denials. 

Taking this a step fiirther, out of 1,000 cases about 600 will be denied Of the 400 allowances 
about 200 will be reviewed Of those about 70% will meet the listings; allowances on the basis of 
meeting the listings are seldom in error. That leaves roughly 60 claims out of 1 ,000 that wi»e allowed 
with an RFC assessment These claims have been allowed in spite of a '^climate of denial’* which 
means the allowance is probably solid This virtually guarantees a hi^ iipproval rating which mutes 
any questions. The irony is a deteriorating program in the face of high approved ratings. 

The liberal, social agenda of the 70s gave way to the conservative fiscal agenda of the 80s. The 
media reacted-particularly to the purging of the rolls and to the denials of mental claims. This sparked 
apublic relations need, and a dififerent set of formulae emerged to counter those of the Adininistration, 
but these also attenuated medical expertise as the basis of RFC assessment. 

Congress* formula was the medical improvement review standard (MIRS, PL 9&460, October 
1 984). The MIRS stopped the unwarranted cessations of those who were truly disabled The problem, 
however, is that the MIRS also retains beneficiaries on the rolls who are not disabled The MIRS 
Jormula truncates the application of medical expertise to the RFC assessment and is a m^or factor 
underlying the alarming growth rate of the rolls. 

PL 98-460 also imposed an unfortunate degree of micromanagement on the SAs whidi lengthoied 


^ PL 96-265. Actually, the late 70s saw a drop in the number of unwarranted allowances. 
The listings were updated in March 1978, and the review had returned to a pre-adjudicative one in 
late 1978. PL 96-265 was ^'behind the curve” and contributed to an over correctioa 
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pfocesdi^ time without hdlpii^ SAs make moie lealistic decisions. PL 98-460 did not require SSA 
to reestablish the link between medical eiipeitise and the RFC assessment 

The Courhi also intervened with their formulae. The Courts have impacted SAs heavily by 

rem»aiiding overamillionclaimsforieadjiidicarionandpiling<«pixx»duiesthfltincfeasedprooessing 

time but nc^ die reality quotient of RFC assesanents. Tte micromanagonent, i.e., added procedural 
requirements from boA Congress and the Courts, is the piimaiy reason for the SA increase in 
processing time. SA proc^ing time was much better through the early 80s than it is now. 

The breakdown in the reality fru^tor of the decision caused the procedural buildup which caused 
the dramatic increase in fmic^ing tin^. Whmieva' the need for more quality review is mentioned, 
the immediatft objection is, “That will increase inocessing time!” This can now be seen as a short 
sighted otjection. As noted, SSA has pushed processmg tin^ over quality since the 70s. We have now 
leadbed the point that proces&mgtinte takes longer absent on rev^ than it used to take with 

an effective review. The quidcest way to decrease processing time would be to Jettison such 
I^ocechires as the 12 mcmth rule for develcqxn^ (PL 98-460) and others too numerous to mention. 

Some will object that the procedures protect due process ri^ts. Attending to the details of due 
process means little if the de^^cm is unrealistic. The procedures since 1981 contribute little to that 
end; few of them were binding on SAs in the mid 70s when we had the highest allowance rates in 
the program *s history. How the pertinent evidoK^ is assessed is much more important to realistic 
RFC assessments thM the number of procedures with which the examiner has to contend. 

Summary observations: 

1) The program goes as the dedsion goes. Loss of dbcisional integrity is loss of p'ogram integrity. 

2) Decisional integrity is present only if the RFC assessments are realistic. 

3) The sine qua non of re^stic RFC assessments is medical expertise. 

4) Only a viable quality ^^praisal program can ensure the consistent application of medical 
expertise to the RFC assessmmt A 100% review is urmecessaiy; however, the scientific sample 
has be^ clearly inadequate. The sample size has to be sufficient enough to deter sloppy work. 
All review shodd be d^ by SSA headquarters-not by Regional Offices or the SAs. It should 
be /we-adjudicativc covering an equal percentage of both allowances and denials. Most 
importantly, reviews must be gjuided by nwdical specialist with the kind of expertise mentioned 
at the outset of the testimony. 

5) If quality ^^xai^ cannot maintain medical exp^tise as the basis ofthe RFC assessment, other 
agendas will fill the vacuunL That is what happened, and it explains SA decisional volatility 
since 1971. 

6) When a jformula/agenda, other than medical ejqiertise, becomes the basis for RFC assessment, 

SSA substitutes “accuracy’’ quality, but accuracy is the measure of conformity to the standard 

of the moment-even f the standard is distorted That is how SAs could show a 98% “accuracy” 
rate at the height of the CDR moratorium in spite of myriads of unrealistic cessations. 

7) A formulaic approach to RFC assessment compromises medical expertise re^udless of who 
sponsors the formula. Formulae do not assess but determine RFCs in advance of all the facts 

by identifying whicticvidaice is probative and the wei^ it gets. 

arbitrary, unrealistic assessments. Consequently, the **one book*' approach is not the way to 



470 


standardize SA and AU decisions. 

8) The lelatioDship between processing time and quality must be rethought. Quality review does 
increase {»x)cessing time in the ^rtiua In the long lun, however, ]»ocessingtime has increased 
tremendously due to failure to maintaifi the link between medical ejqjerttse and RFC. Experience 
now shows that the time taken to ensure realistic decisions is time well sp^t. 

9) The two watershed events in the program were the paring of the review and the ’81 
Administration’s desire to tighten the program which led to overly stringent RFC assessments. 
Both strategies to save administrative costs have cost far more in unwarranted entitlements. 
Effective program administration requires adequate funding. 

10) SSA seems to place the onus on SA ffaysicians for “driving the SA denial rate.” They 
are stringent, but if they were like this by nature, how does one account for the 70s when they 
signed myriads of unwarranted allowances? SA physicians are doing what they believe SSA 
wants. An effective quality review would quickly reclaim them from excessive stringency. 

n. THE APPEAI^ PROCESS 

In 1973 AUs received only 72,202 qjpeals, but in the early 80s they were “discovered.” Now over 
500,000 claimants per year appeal to AUs. Had the Plan for a New Disability Claims Process been 
in effect in FY 94, that number would have gone over 800,000. The AU reversal rate is 75%. The 
OPIR stucty mentioned above^ revealed an AU error rate of 59% . Some evidence suggests that is an 
underestimate. Under the Plan AUs would have placed over 300,000 on the rolls erroneously in a 
single year. Over a ten year period 3,000,000 vibo do not belong will be carried on the roll, protected 
by the MIRS until retirement or death. 

The received wisdom offers many explanations for the difference between SA and AU decisions. 
Most of them are accepted as axiomatic but turn out to be insupportable when subjected to an 
evidentiaiy investigation. The explanations that do account for the difference leave unsettled the 
question of whether AU or SA decisions are more realistic.^ 

The main reasons for the high reversal rate are just two: First, the law, i.e., the definition of 
disability requires medical expeitise. AUs lack the medical training to assess medical evidence on its 
merits. They depend on questioning and observations, i.e., claimant demeanor. AU subjectivity is 
uncontrolled by a working medical knowledge. A legal e3q)eit assessing medical evidence on its merits 
is like a medical expert writing contracts; the training is not apropos to the job. 

Second, AUs follow the formulae of the Courts. One formulae requires that controlling weight 
be given to tire attending physician “...even if contradicted by substantial evidence " tSfehisler v. 
Bowen. Sec. Cir., 1988). Other precedents, for all practical purposes, place the burden of proof on 
the Secretary to disprove excess pain claims (cf , Hvatt y. Sh^ala. District Court, Fourth Cir, 1988). 

AU s, fallowing their subjective instincts and Court faimulae, may be fracing as maity as a quarter 
of a million cl ai m a nt s on the rolls each year with unrealistically restrictive RFC assessments. Combined 


^ See note 1 above 

* The National Association of Disability Examiners has analyzed this problem and a report 
can be obtained on request. 
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with the MIRS formula, the futue pioimses that more than the projected $499 billion will be needed 
fiom the OASI tnist fund to keep diie DI fund scrfvent tfaioi^ 2016-^specially if the Em ^ 1 
Disability Claims Process is implemented as cunently conceived 

ThebollomBiie:TheuHreaBs^deci^moflM4hSAsamlAUsstemfnmtfusameca^ 
viz^f/aibire to bring unbiased, ktumde^geable med i c a l expertise to bear on the RFC assessment 
AUs ctre not equipped to do so by training cmd SAs care prevented jrom doing so by a biased review 
system. But if SAs and AUs cannot agree on medical methodology as the basis of more consistently 
realistic RFCs, the prospects of ever building program unity is bleak absent radical changes. 


m.TTIE* *PIAN FOR A NEW DISABIIJTYCIjUMS PROCESS” 

Space foibids a full discussicm of the Plan It suffers frmn institutional amnesia because it repeats 
almost every serious mistake ofthe past For exanqrfie, it was considered safe to pare the 100% review 
because it was assumed exanuneis would coritiiiue to have a 97% approval ratiiig. Disability examiners 
never had greater national cohesion in program understandiiig, never had better trainmg, and were as 
professional as examiners today. Shortly after the paring ofthe review decisional integrity fdummeted 
If the system could function widiout a viable quality review under the best of dreumstances, how will 
it do so now that the program has become so fragmented? Both the allowance rate and decisional 
fragmentation will increase exponentially. 

The ELAK reduces rnedical erqreitise to an “oiHcall” role i^iich is exercised only at the discretion 

of the Disability Case Manager. 

The ftnA -lingj centralized quality review syst^ will be as ineffective as tbc 70s because it will be 
/M> 5 /-adjudicative. The in-line peer review will be c<Hitrolled by the same manager controls 
production. Production demands will win out, and actuarial issues will continue to recur even as the 
quality rating is remains high. 

The PLAN makes AUs the back seat drivers without controlling their decisions. All of their 
reversals will go to the same Disability Case Manages ^dio d^ed thern at the beginning. The case 
managers’ allowance rate will rise uncontrollably. 

The PTAN’s positive fra:iors are overmatched by the drawbacks because they do nothing to 
restore realistic RFCs. It is a hi^ stakes gamble buih on a host of untested assumptions. 

IV. ON VOCATIONAL REHABILITATION 

Beneficiaries may be follow a VR but drop out when fiiey get their first disability check. Many 

receive as much in monthfy payments as they did when they worked, and some receive more. 

It also wcMks the otfao' way. Diaabilityiocipiefitsmaybeinatrainingprogiamanddependenton 
SSA/SSI chocks in order to continue. When their boiefits are ceased, they cannot pursue the training. 

SSA is not continuing benefits under Section 301 of PL 98-460 unless the claimant is bemg 
trained for sedentary work. These arc deterrents for VR counselors to pick up disability caseloads. 

This is a sizeable investment in time and effort for VR counselors, who are dedicated 
professionals, only to find their plans frdl throu^ 


T hank you for the opportunity to testify. 
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WRfTTEN Testimony of 

Individuals Concerned with the Disability Claims Process and Claims Backlogs 


Submitted to 

The Subcommittee of Social Security 
Committee on Ways and Means, 
U.S. House of Representatives 


May 23, 1995 


We are a group of disability professionals who have worked in the Social 
Security disability program in positions of examiners, supervisors and hearings 
OFFICERS. Our experience ranges from 2-24 YEARS. As FRONT-LINE PROFESSIONALS WHO 
INTERFACE DAILY WITH DISABILITY APPUCANTS AND CONTEND CONTINUALLY WITH THE MEDICAL AND 
LEGAL NUANCES OF THE DISABILITY PROGRAM, WE HAVE A UNIQUE PERSPECTIVE ON THE 
DISABILITY ISSUES OVERWHELMING OUR PROFESSION. 

After a year of digesting redesign proposals and implementation plans, we have 

CONCLUDED THAT WHILE THERE CLEARLY ARE VERY SERIOUS PROBLEMS WITH THE DISABILITY 
PROGRAM, REDESIGN ONLY ATTACKS SOME OF THE SYMPTOMS OF THIS AILING PROGRAM. IN FACT, 
WE BEUEVE THAT IF REDESIGN IS IMPLEMENTED WITHOUT A BASIC PUBLIC POUCY CHANGE TOWARD 
DISABILITY ITSELF, THE ENTIRE CONSTRUCT OF THE PROGRAM WILL COLLAPSE UNDER THE WEIGHT 
OF INCREASED APPLICATIONS AND INCREASED ALLOWANCES OF BENEFITS. 

The Social Security Disabiuty Program was created by Congress to financially 

PROTECT CITIZENS WHO CLEARLY COULD NOT PERFORM ANY SUBSTANTIAL WORK DUE TO A 
MEDICALLY DETERMINABLE IMPAIRMENT. AS SUCH, IT WAS BASED ON A MEDICAL MODEL OF 
DISABILITY WITH A VARIETY OF MEDICAL GUIDEUNES TO ASSURE THAT ALL CITIZENS’ IMPAIRMENTS 
WERE EVALUATED ON AN EQUAL BASIS. AS THE DISABILITY PROGRAM HAS EVOLVED OVER THE 
DECADES, THE MEDICAL MODEL HAS BECOME A LEGAL MODEL BECAUSE THE SOCIAL SECURITY 

Administration’s interpretation of the law has been challenged in the court. For the 

MOST PART, SSA HAS LOST THESE COURT CHALLENGES AND, AS A RESULT, THE SPECTRUM OF 
THOSE WHO HAVE BEEN FOUND TO BE DISABLED HAS GRADUALLY BROADENED. NO ONE EVER 
CHALLENGES SSA IN COURT ON THE BASIS THAT THEY HAVE BEEN FOUND DISABLED AND AWARDED 
BENEFITS. The result has been that the MEDICAL MODEL HAS SIGNIFICANTLY ERODED AND 
EVOLVED INTO A LEGAL MODEL, WHEREIN INDIVIDUALS CAN BE PLACED ON THE DISABILITY ROLES, 
NOT BECAUSE OF THEIR MEDICAL CONDITIONS, BUT BECAUSE OF DECISIONS AT THE DISTRICT AND 

Supreme Court levels. 

Today the Social Security Administration and all of those who work in the 

DISABILITY PROGRAM ARE FACED WITH A TREMENDOUS CHALLENGE, AS OUTLINED IN THE 
ANNOUNCEMENT OF THESE HEARINGS. BECAUSE OF THE CHANGE IN THE DISABILITY PROGRAM, 
THE NUMBERS OF THOSE WHO RECEIVE BENEFITS HAVE GREATLY INCREASED. AS A WIDE VARIETY 
OF AGENCIES AND ADVOCATES ARE AWARE THAT IT IS NOW LEGALLY EASIER TO QUALIFY FOR 
DISABILITY, THE NUMBER OF APPLICANTS HAS BURGEONED OVER THE PAST SEVERAL YEARS. AT 
THE SAME TIME, OTHER ECONOMIC AND SOCIAL FACTORS HAVE COMBINED TO INCREASE THE 
OVERALL LEVEL OF APPLICATIONS. AS A RESULT, DISABILITY WORKLOADS AND THE DISABILITY 
ROLES HAVE SWOLLEN WELL BEYOND SSA’S RESOURCES. 

As SSA HAS PUT MORE RESOURCES INTO THE PROCESS OF MAKING DETERMINATIONS ON 
NEW CLAIMS, FEWER RESOURCES HAVE GONE INTO RE-EVALUATING CLAIMS OF THOSE WHO WERE 
EXPECTED TO HAVE SIGNIFICANT MEDICAL IMPROVEMENT. THIS HAS CREATED A VICIOUS CYCLE IN 
WHICH INDIVIDUALS BEUEVE THEY WILL RECEIVE BENEFITS FOR LIFE. THIS ENCOURAGES MORE 

APPLICATIONS. These legal, social and economic elements working together, have 

CREATED A TREMENDOUS DRAIN ON THE TRUST FUNDS AND BROUGHT THE WHOLE DISABILITY 
PROGRAM TO A QUESTIONABLE LEVEL OF INTEGRITY. 
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Our recommended solution to this rnancial dilemma, as well as the legal and 
MEDICAL QUANDARY OF DERNING WHO IS OR ISN’T DISABLED, IS TO RETURN TO A STRICTLY 
MEDICAL MODEL OF DISABILITY. THE SOCIAL SECURITY ADMINISTRATION HAS SPECIFIC LISTINGS 

OF Impairments whereby an individual who has the described medical condition, or a 

CONDITION EQUALLY SEVERE. IS ALLOWED DISABILITY BENEFITS. FOR THE MOST PART, THESE 
LISTINGS ARE MEDICALLY SOUND AND THE SOCIAL SECURITY ADMINISTRATION HAS KEPT THEM UP 
TO DATE TO BE CONSISTENT WITH MEDICAL PRACTICE AND TECHNOLOGY. WE PROPOSE THAT 

Congress re-write the disability law so that individuals will be disabled only if they 

MEET OR EQUAL A USTED IMPAIRMENT. TVlIS WILL ASSURE THAT THOSE CITIZENS WHO TRULY ARE 
DISABLED WILL RECEIVE A TIMELY DISABILITY DECISION AND WILL ASSURE THE INTEGRITY OF THE 

Trust Funds. 
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CALIFORNIA STATE DEPARTMENT OF SOCIAL SERVICES 
TESTIMONY FOR THE COMMITTEE ON WAYS AND MEANS 
SUBCOMMITTEE ON SOCIAL SECURITY 
HEARING ON SOCIAL SECURITY REFORM 

My name is Eloise Anderson and I am the Director of the California Department of Social 
Services (CDSS). The CDSS wishes to e^qniess its aj^reciation for the level of Congressional 
interest being shown for problems and issues in the administration of the Social Security 
Disability Insiuance (DI) program. Given the growing number of recipients of Soci^ Security 
disability benefits in California, your interest and concern are welcome and shared by the CDSS. 

We believe that there are several reasons vviiy the percentage of Social Security DI and 
Supplemental Security Income (SSI) disability recipients has far outgrown the general population 
over the past decade. The primary reason that the niunber of disability awards has increa^ so 
dramatically is simply that more people are now applying for disability benefits than ten years 
ago. Economic and social changes have induced many able-bodied workers to seek government 
assistance. In suldition, the Social Security Administration (SSA) has engaged in aggressive 
outreach programs to educate the public about available services. As a result both select 
populations likely to meet the disability criteria, and the general population are now much more 
aware that financial assistance is available through the SSA and, hence, are more apt to file. 
Vulnerability of the disability program to abuses, has also adversely impacted workload. For 
example, the subjective criteria for some mental impairments, invite malingering and fiaud. 
Likewise, the SSI childhood disability program does not have controls to assure benefits are 
expended on disability related needs of the child. Moreover, long-term program benefits have 
been provided to individuals for whom the program was not intended, such as drug and alcohol 
addicts who suffer disability due to their own correctable behavior. Another reason for increased 
number of ^plicants is that many government and private agencies now require their clients to 
first seek alternate fimding through federal agencies such as the SSA. Finally, the courts have 
repeatedly rendered legal decisions vdiich have eased the requirements for obtaining and 
continuing to receive disability benefits. Class action court decisions such as Zebley v. Sullivan, 
Lopez V. Heckler, and Smith v. Sullivan have mandated the readjudication of denied SSA 
disability determinations using less stringent criteria. The end result is that more applicants 
receive disability benefits, while fewer have their awards terminated. 

Because of this extraordinary growth in the disability rolls, it is particularly critical that changes 
be made to assure that only those ^o meet the disability criteria continue to receive benefits, 
and to assure that highly subjective criteria be made more objective. To this end, I am pleased to 
present the following suggestions for legislation and other reforms which would place time limits 
on eligibility for benefits, provide more realistic continuing disability review criteria, and reduce 
the number of DI/SSI disability awards. We are advocating these changes in federal law and 
administrative practices to improve the integrity of the program. 

IMPLEMENT TIME LIMITATIONS ON PAYMENT OF 
SOCIAL SECURITY DISABILITY INSURANCE BENEFITS 

Current federal law provides medical improvement as the test for determining whether a 
disability recipient is still disabled. There is no time limit placed on the peri^ that an individual 
may receive benefits. At the time of initial adjudication, a decision is made as to whether the 
individual's medical condition is expected to improve, may possibly improve, or is not e}q)ected 
to improve. Federal law requires that a continuing disability review (CDR) be done at least 
every three years for nonpermanent impairments. However, unless a timely CDR is performed, 
the recipient can continue to receive DI/SSI benefits indefinitely despite having an impairment 
that may have improved sufficiently to allow a resumption of substantial work activity. 

Currently, over one-third of all allowed disability claims are based on medical impairments that 
are e?q)ected to improve. Yet, because of high workloads as a result of an escalating number of 
initial sqjplications and limited fimding for staffing, SSA has been unable to process CDRs in a 
timely manner. In 1989, recognizing that state Disability Determination Services did not have 
adequate staff to handle the CDR workload, SSA allocated its limited resources to servicing 
initial disability £^plicants, and placed a moratorium on CDRs. Since that time, as you are 
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aware, only a very limited number of CDRs have been reviewed. Unless an individual reported 
medical improvement or returned to work activity with reported income, disability payments 
would continue to be provided. Although SSA has recently resumed CDRs on a limited basis, 
there is a significant backlog of overdue medical reviews. Hence, many individuals continue to 
receive benefits long after their medical conditions have improved sufficiently enough to resume 
work activity. 

California recommends that time-limited benefits be imposed on individuals who have 
impairments that are expected to improve. Time-limited benefits would provide for an automatic 
termination of benefits after a specific time. The duration of entitlement would depend on the 
nature of the impairment. SSA already has the structure in place to make such determinations as 
it has developed a list of impairments where medical improvement is expected. These are known 
as "MIE” cases. This measure would significantly decrease the number of beneficiaries who 
continue to receive federal and state monies inappropriately. Also, time-limited benefits would 
allow states such as California to redirect staff fi-om conducting these CDRs to processing initial 
^plications. For those beneficiaries who remain impaired after their expected date of medical 
improvement, we recommend that they be given the opportunity to re-file for benefits or submit 
new medical information that confirms their disability is continuing. 

We believe that time-limited benefits will result in better service to the DI/SSI disability 
population by reducing the number of CDRs which must be processed. In addition, individuals 
with temporary rather than life-long impairments will know exactly how long their benefits will 
be available, and will be able to plan for an eventual return to work. 

IMPLEMENT MORE STRINGENT CRITERIA FOR EVALUATING 
SOCIAL SECURITY DI/SSI RECIPIENTS’ CONTINUING DISABILITY 

In 1984, federal law substituted "medical improvement" for "current severity" as the test for 
determining whether a recipient is still disabled at the time a continuing disability review (CDR) 
is done on his/her case. Under the previous rules, benefits could be ceased if the CDR 
established that the recipient was not currently disabled using the same standards as applied to 
initial applications. Under the 1984 implementing regulations, even if it is established that the 
initial disability decision was questionable, we cannot terminate an individual's Social Security 
disability benefits unless there has been medical improvement in the recipient's condition. Thus, 
a person who may have been inappropriately grants eligibility on the basis of a questionable or 
minor impairment, or on the subjective decision of an administrative law judge, can continue to 
receive benefits if that impairment still exists at the time of the CDR. The medical improvement 
review standard (MIRS) has resulted in an inequitable disability standard in which a recipient 
may continue to receive monthly payments for the same impairment that an initial applicant 
would have been denied benefits. 

Before the implementation of the MIRS, about 35% of CDRs resulted in termination of DI/SSI 
benefits, while currently less than 10% of those who initially qualify are ever removed firom the 
disability rolls. Once receiving benefits, there is little incentive for recipients to attempt to return 
to substantial work because few are ever terminated. This has placed an inordinate burden on 
both the state and federal funding programs. Hence, California strongly urges Congress to 
establish a modified "current severity" criteria for the evaluation of continuing disability. While 
the MIRS should remain the main criteria for evaluating CDRs, an additional step should be 
included in the review process. We recommend that DI/SSI benefits be terminated if the 
adjudicative team determines that the initial decision was not supported by objective finding s and 
the impairment is not currently severe. 

IMPLEMENT MORE STRINGENT CRITERIA FOR DISABILITY 
BASED ON MENTAL IMPAIRMENT 

In August 1985, the mental impairment criteria in the federal disability regulations were 
liberalized. The intent of the revised regulations was to more realistically reflect the effect of 
functional limitations caused by a mental impairment. Unfortunately, the implementation of the 
law has resulted in a subtle shift in reliance fix)m objective to subjective evidence. Since that 
time, there has been a significant increase in the number of approved DI/SSl claims involving a 
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mental impairment In 1993, approximately 50 percent of all apfnoved claims had a mental 
impairment as the primary diagnosis. The more liberalized mortal ino^rairmoit criteria has 
allowed many individuals with mild anxiety or slight behavioral or maladjustmoit problems to 
become eligible for benefits. There has also been a substantial increase in the incidence of 
individuals faking a psychiatric impairment in order to obtain benefits. As previously indicated, 
it is difficult to remove such individuals fi-om the disability rolls unless clear medical 
improvement can be documented. 

California recommends that consideration be given to initiating more stringent criteria for 
affective disorders, anxiety-related disorders, and personality disorders. Many individuals with 
such impairments do retain the ability to work, but are not motivated to seek employment when 
disability benefits can be so easily obtained. It has also been our e 3 q)arience that these type of 
mental conditions can often be faked or exs^erated, and that more objective medical 
information is needed to adequately document their severity. Given the large number of 
disability sqjplicants who allege mental impairments, we believe that a more strict standard will 
significantly reduce the number of questionable allowances. 


SUMMARY 

California urges Congress to support the proposals detailed in this statement of testimony. In 

summary, we are proposing the following: 

• Implement time limits on payments of Social Security DI/SSI disability benefits, when 
medical improvement is expected. 

• Implement more stringent criteria for reevaluating Social Security DI/SSI recipient's 
continuing disability, by allowing for consideiation of current sevaity \;^4ien the original 
determination is not supported by objective findings. 

• Implement more stringent criteria for disalnlity based cm moital impairment 
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STATEMENT OF PAUL S. CARTER 
BOSTON, MA. 


Before the 

SUBCOMMITTEE ON SOCIAL SECURITY 
COMMITTEE ON WAYS AND MEANS 
HOUSE OF REPRESENTATIVES 

Regarding the 

SOCIAL SECURITY DISABILITY PROGRAM 
August 18, 1995 

By way of introduction and disclaimer, I have been an Administrative Law Judge with 
the Office of Hearings and Appeals since my appointment in 1990. This letter is sent in 
my individual capacity. The following are my personal beliefs borne of more than 
fifteen years as an attorney devoted to protecting the Constitutional rights of countless 
clients and my experience as an administrative law judge appointed pursuant to 5 
U.S.C. sec 3105. I do not represent the Interests of any agency, body or association 
and through these remarks, no representation should be implied or inferred. 

On May 24, 25 and on August 3, this Subcommittee held hearings to consider reforms 
to the process of determining disability under the Social Security Act. I believe that 
the following information would be of use to the Subcommittee and offer it for inclusion 
in the records of the hearing. 

Many of the suggestions that have been advanced to reform the disability 
determination process are worthwhile and if integrated into the current framework of 
APA protected administrative law judge hearings would improve the Social Security 
Administration to the satisfaction of the taxpayers, the claimants and the Congress. 

This Subcommittee has an established agenda-to find a solution to a disability 
determination process gone haywire. The selection of panelists for the portion of the 
August 3, 1995 hearings set aside to consider "Process Improvements" is most telling 
and most disturbing. Dr. Glen Fait advocated the removal of administrative law judges 
from the adjudication process and the removal of administrative law judges happened 
to have been the position of the other panelists Louis Enoff and Fred Amer. This 
panel of three spoke as private Individuals and did not speak on behalf of SSA; 
yet, each had significant ties to SSA. Further, all who testified happened to share 
identical opinions on the subject matter and they were the only invited guests of the 
Subcommittee on this issue. 

Where were the panels of jurists, academicians and renowned administrative law 
judges^ from within and outside SSA who would have testified that the essence of our 
jurisprudence requires adherence to the Administrative Procedure Act? A short list of 
invited speakers should have included: Hon. Stephen Breyers, United States Supreme 
Court, Hon. John W. Hardwicke, Chief Administrative Law Judge, State of Maryland, 
Hon. Charles N. Bono, Administrative Law Judge, SSA/OHA, Kansas City, Kansas 
and Professor Victor Rosenblum, Northwestern University School of Law, Evanston, 
Illinois. 

The fundamental problem In the disability process exists at the lower levels of 
determination, and not at the hearings and appeals level. It has been the avalanche of 
an unmanageable volume of hearing requests filed by claimants dissatisfied with the 
DDS determinations which has crippled this process. As set forth in the GAO report 
submitted to this Subcommittee on August 3, 1995, the results of an SSA study 
published in 1994 concluded that the error rate at DDS was at 29 percent Simply 
by proper evaluation or by obtaining better evidence at the DDS level, the hearing 
requests for this fiscal year could have been reduced by more than 141 ,000^. 


1 
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Correct the problems at the lower levels and also incorporate the worthwhile 
suggestions of reengineering which will create a more streamlined and efficient 
disability process ~ one which will utilize the same st^Klard of disability required at the 
hearing level, and the number of hearing requests will be reduced to an appropriate 
level. Administrative law judges will continue to conduct APA proceedings in ail cases 
where a request for hearing is filed by a claimant. This Subcommittee and the 
Country could expect significant improvements without sacrificing procedural due 
process protections. 

Further, grant to administrative law judges the additional powers to order: 
a closure of the record; 
time limited benefits in certain cases; 
a CDR that will be carried out as ordered; 

vocational rehabilitation and mandate its compliance as a condition for 
continued benefits; and 

vocational/medical rehabilitation vouchers in lieu of payments to 
claimants in certain cases. 

Reallocate personnel in order to improve significantly the processing time of 
cases without sacrificing the proper processing of cases and issuing of decisions. 

At the hearing level, it is essential to recognize an obvious fact lost on the advocates 
of the hearing officer position proposal; the work product at the hearing level is a legal 
determination, known as a decision. These legal determinations are subject to review 
not only in the United States District Courts, but also, on occasion, before the United 
States Supreme Court. The allocation of staff and resources must support the 
issuance of sound, legally defensible dedstons. Those resources should enable an 
administrative law judge to concentrate on the oldest cases awaiting hearing and still 
allow the Office of Hearings and Appeals to manage the volume of appeals. 

In time, with the expected rate of attrition in the administrative law judge corps which 
reduction would coincide with the anticipated reduction of hearing requests after 
reeingeering is fully implemented, a corps of administrative law judges of 
approximately 500, exclusive of supervisors would be needed. The point of this 
proposal is that this process will continue to ensure APA protections for the claimants 
and the interests of the trust fund. Further, this proposal provides for many of the 
advancements recommended by reeingeering and recognizes one of the accepted 
principals of the reengineering team-that APA administrative law judge hearings 
would be preserved. 

After all, the underpinning of our system of justice, including administrative 
adjudication is the country's confidence in the judictal process. 

Regardless of the end result of these hearings the bottom line to any proposal is 
whether or not it will undermine the appearance of fairness in administrative 
proceedings and the judicial acceptance of the results of these proceedings. 

Does anyone seriously think that a claimant f^ng the massive bureaucracy and 
denied benefits will firKi comfort in the knowledge that an "ombudsman. "^ controlled 
and directed by the agency, is looking after Ns/ her interests? Does anyone 


seriously argue that the courts will accept the results of these proposed 
proceedings? 
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No matter how well intentloned the prior testimony and the narrow scope of these 
hearings, these are disturbing developments that suggest the rights of claimants to 
due process protections under the Administrative Procedure Act are in jeopardy. Now, 
proponents support the abandonment of hearings before APA protected 
administrative law judges in favor of an agency crafted process utilizing hearing 
officers who will be subject to the total control and direction of the agency. I am very 
concerned that this proposal will violate the rights of countless claimants and do 
irreparable harm to our system of administrative adjudication. I urge that the 
protections afforded to claimants through an APA protected administrative law judge 
hearing be preserved as inviolate. 

To assist this Subcommittee, I would suggest that two additional days of hearir^s be 
set aside for the purpose of taking testimony in support of continuation of the claimants 
rights to hearings before APA protected administrative law judges at SSA. 


Respectfully Submitted, 
Paul S. Carter 


1 . In May, 1 995, this Committee heard testimony from an Officer of the Association of 
Administrative law Judges at SSA. It is estimated that dues paying membership in this 
Association accounts for less than one half of all SSA administrative law judges. After 
its initial reengineering position paper was filed in 1994, in my view, it has played no 
meaningful role on behalf of SSA judges with respect to the issues affecting their 
authority and ability to conduct APA protected hearings in the future. In short, the 
Association no longer represents the Interests of this judge or the majority of judges 
with whom I am in contact. For these reasons. It is respectfully submitted that the 
inclusion of an Association judge on one panel does not satisfy the need to take 
testimony from the administrative judiciary. 

2. based upon a pending woridoad of 488,000 requests for hearing as of October i, 1994. See; 
Disability Process Redesign: Next Steps in Implementation, HHS/SSA, Nov«nber, 1994, p. 35. 

3. Testimony of Louis Enoff, August 3, 1995. 
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STATEMENT OF CONSORTIUM FOR CITIZENS WITH DISABILITIES 
SOCIAL SECURITY TASK FORCE 

Introduction 

The Consortium for Citizens with Disabilities (CCD) is a working coalition of approximately 
1 00 national consumer, service provider, parent and professional organizations that advocate on 
behalf of people with disabilities and their families. The work of the Consortium is conducted 
by task forces in various policy areas such as health care, telecommunications, education, 
employment, technology, housing, civil rights, social security, taxes, transportation, and budget 
and appropriations. 

In developing policy recommendations to assist the Congress and the executive and independent 
agencies, CCD is committed to the fiill inclusion, independence, empowerment and integration 
of individuals with disabilities in every area of our society. As a guiding element in 
development of national policy, attention to these principles means a better society for all. The 
following testimony is submitted on behalf of the CCD Task Force on Social Security. 

Several issues have been raised at hearings throughout the first session of this Congress which 
are of grave concern to the Task Force. The substantial policy shifts surfacing through the 
proposals for time-limited benefits and changes to the adjudication process — especially closing 
the record — are of primary concern. 

When Social Security is considered "off the table" in the budget cutting decisions, people 
generally consider all Title II programs to be included in that category. The disability programs 
are as much a part of the earned insurance benefit as the retirement program. Furthemiore, 
beneficiaries with disabilities receive benefits based on various categories of eligibility; as 
insured workers based on their own work history and as dependents or survivors of insured 
workers are who retired, disabled, or deceased. (Many are adults who were disabled during 
childhood and are eligible based on their parents’ work history.) Retired people and working 
people believe that they are protecting their family members as well as themselves through their 
payments into the FICA system. Reducing program costs by establishing time-limited benefits 
or eliminating access to redress for grievances substantially alters the basic insurance contract 
with the public. 

Closing the record early in the adjudication process will have devastating long-term effects. 
Ensuring that claimants are protected from administrative errors in the determination process and 
continue to have the right to appeal an inappropriate decision is paramount to maintaining 
confidence that the system will work for them and not against them. Currently, many aspects of 
the evidence collection process are outside of the control of the applicant. For example, SSA 
does not always request the appropriate information necessary to process the claim correctly or 
in a timely manner. The current “re-engineering” process does not appear to eliminate this basic 
problem. Until all aspects of evidence collection in the determination process have been 
improved — and proven accurate and effective — closing the record will harm the applicant. 

One immediate result will be a substantial increase in the number of individuals appealing to 
Members of Congress for assistance in getting their claims approved or filing new applications. 
Such a change will benefit neither claimants nor the process. 

Several Members have indicated concern about the small number of people with disabilities who 
leave the rolls to enter the workforce. Unemployment among working-age persons with 
disabilities is due to a combination of factors, not the least of which is the impact of the 
impairment on the individual’s physical or mental capacity to work. Other factors include lack 
of health care coverage, lack of long-term supports for people with severe disabilities, the 
inability of some to work at a fully self-supporting level, and a continuing misconception that 
people with disabilities cannot work. The lack of easily accessible, reliable, and affordable 
housing and public transportation are also contributing factors. All of these factors must be 
addressed in constructing a system which would assist those people with disabilities who may be 
able to transition into the workforce and achieve a greater degree economic self-sufficiency. 
Some individuals with disabilities will never be able to make the transition to full economic self- 
sufficiency. Congress must be careful to ensure that these individuals are not punished by the 
system. 
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A variety of critical supports and work incentives must be created and maintained to enable 
persons who can transition to self-sufficiency to do so. Such a transition package requires 
extending health care coverage to working individuals with disabilities, establishing wage 
supports to raise net income, providing access to personal assistance services and assistive 
technology. Maintaining a reliable system to ensure that those individuals who make the attempt 
but do not attain self-sufficiency are not abandoned to the streets is critical for the success of the 
program. Overhauling the current Beneficiary Rehabilitation Program is also required to make 
such a transition feasible. 


Time-Limited Benefits 

The implementation of time-limited benefits was discussed in the August 3rd hearing of the 
Committee of Ways and Means Subcommittee on Social Security. We strongly oppose the 
implementation of time-limited benefits which, as we understand they are currently being 
discussed, would only exacerbate existing problems in the system and have potentially serious 
consequences for many individuals with disabilities. 

• We believe that time-limited benefits will merely shift responsibility from the 
Congress and SSA onto the shoulders of the beneficiary or applicant for disability 
insurance. 

Time-limited benefits are an inappropriate response to the failure of the Social Security 
Administration to properly conduct continuing disability reviews (CDRs) over the last 
several years. For years, we have urged the Administration to request and the Congress 
to appropriate adequate funds to address SSA's massive backlog in disability 
applications. The failure to conduct an adequate number of CDRs is one of the results of 
inadequate funding for administrative overhead. Neither SSA — through current or past 
Administrations — nor the Congress have placed enough priority on a proper and timely 
review of beneficiaries when improvement in their conditions was possible. To now shift 
the burden to beneficiaries through a time-limited approach is not only unfair, it is 
unconscionable. Essentially it boils down to beneficiaries bearing the burden re-proving 
their cases evety so-many years in an atmosphere of continued staffing declines in an 
agency that cannot even meet its current workload. We predict that Congressional 
offices will be flooded again, as in the early 1980s, with constituent requests for help or 
calls of desperation. We believe that the costs of a properly administered CDR process 
would be far less than the costs of periodic recurring reapplications, both in actual dollars 
and in public perception of the program. 

• A time-limited benefits approach is likely to greatly increase administrative costs. 

As mentioned above, when a significant proportion of the beneficiary population, through 
the need for on-going support and the inability to become self-supporting, is forced to 
reapply periodically for eligibility, the administrative workload will increase 
significantly. In addition, there is a risk that there will be an increased number of initial 
applications (not necessarily increased awards) due to a new public perception of 
"temporary disability benefits". While a new approach to “temporary disability” is not 
inherently undesirable, it should be understood that the creation of this new concept and 
the resulting number of applications to be developed and decided could adversely impact 
already strained administrative resources. 

• There is no known method for accurately predicting who, based solely on their 
underlying condition or impairment, will be capable of working at a self-supporting 
level. 

Although extensive research has been conducted, it has not produced reliable predictors 
of the effects of various disabilities on an individual’s ability to work at a self-supporting 
level. To institute a system of time-limited benefits on the basis of the underlying 
condition or impairment would, therefore, be arbitrary. Numerous questions and 
obstacles to this approach present themselves: what criteria would be used to establish 
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the time-limited conditions; who would develop such criteria; who would make the 
decision; would the decision be appealable; what impact would appeals have on the 
federal court system; how could individual variances be factored in; on what medical, 
vocational, and/or scientific basis would this whole system rest? 

• The negative effects of such an arbitrary approach would be further exacerbated by 
the disincentive to attempt work which we believe would be inherent in such an 
approach. 

Although we believe that the current "work incentives" in Title II need extensive 
improvement, at least the 9-month trial work period and extended period of eligibility 
provide some opportunity for people who are severely impaired to attempt to work 
despite those impairments. Many find that, because of their impairments, they cannot 
manage self-support and continue to need the on-going support of the cash benefits of the 
disability insurance program and the medical coverage of Medicare. Those who do 
manage self-support can successfully leave the disability insurance (DI) rolls. In a 
time-limited benefits approach, those who have long-term or life-long disabilities will be 
further discouraged from attempting work because the consequences of failure in an 
attempt at self-support may be that much greater. 

Proposed Changes in the Appeals Process 

Several changes to the appeals process have been raised by these hearings — including closing 
the record and a new process for hearings and appeals. 

Closing the Record to New Evidence 

We agree that claimants should be strongly encouraged to submit evidence as early in the 
process as possible. The benefit is obvious: the earlier a claim is adequately developed, the 
earlier it can be approved and the earlier payment can begin. Past efforts to close the record to 
new evidence have failed. Both Congress and SSA have recognized that such proposals are 
neither beneficial to claimants nor administratively efficient for the agency. 

Despite the obvious benefit to claimants, the fact that early submission of evidence does not 
occur more frequently indicates that factors beyond the claimant's control contribute to this 
problem. In attempting to find a solution. Congress should be careful not to make the process 
less "user-friendly" or more problematic for SSA. 

There are several reasons why closing the record is not beneficial to claimants. 

1. Conditions CHANGE 

Most medical conditions change over time: they may worsen or improve, diagnoses may 
change, or the diagnosis may become more finely tuned after further testing or 
assessment. Individuals may undergo new treatment or procedures which affect their 
disability(ies). They may be hospitalized or referred to different specialists. Some 
conditions, such as multiple sclerosis, may take longer to diagnose. Some claimants may 
also mischaracterize their own impairments, either because they are in denial or lack 
judgment or understanding about their illness. 

By their nature, these claims are not static and a finite set of medical evidence does not 
exist. If the record is closed, individuals will be forced to file new applications merely to 
have new evidence reviewed, such as reports from a recent hospitalization or a report 
which finally assesses and diagnoses a condition. Closing the record to such evidence 
does not serve either the claimant or the agency well. 

2. Ability to submit evidence not in claimants’ control 

Claimants always benefit by submitting evidence as soon as possible. However, there are 
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many reasons why they are unable to do so and for which they are not at fault. Closing 
the record punishes them for factors beyond their control, including: 

• Disability Determination Service examiners fail to obtain necessary and relevant 
evidence.' 

• Neither SSA nor DDS explain to the individual what evidence is important and 
necessary for adjudication of the claim. 

• Claimants are unable to obtain medical records either due to cost or because state 
laws prevent them from directly obtaining their own medical records. 

• Medical providers, especially treating sources, receive no explanation from SSA 
or DDS about the disability standard and are not asked for evidence relevant to 
the claim. 

• Medical providers delay or refuse to submit evidence. 

So that claimants are not wrongly penalized for events beyond their control, the current 
system provides a process to submit new evidence if certain conditions are met. This 
exception should not be eliminated in the name of streamlining the system. 

3. The process should remain informal 

For decades. Congress and the United States Supreme Court have recognized that the 
infonnality of SSA's process is a critical aspect of the program. Imposing a time limit to 
submit evidence and then closing the record is inconsistent with the legislative intent to 
keep the process informal and with the philosophy of the program. 

The value of keeping the process informal should not be underestimated: it encourages 
individuals to supply information, often regarding the most private aspects of their lives. 
The emphasis on informality also has kept the process understandable to the lay person 
and not strict in tone or operation. SSA should be encouraged to work with claimants to 
obtain necessary evidence and more fully develop the claim at an earlier point. 

Additionally, closing the record will not improve the process from an administrative perspective. 
As mentioned above, a claimant will be require to file a new application merely to have new 
evidence considered, even though it was relevant to the recent, prior claim. As a result, SSA can 
expect to handle more applications, unnecessarily clogging the front end of the process. Further, 
there will be more administrative costs for SSA since the cost of handling a new application is 
higher than reviewing new evidence in the context of a pending claim. 

Hearings and Appeals 

In addition to the issue of closing the record, the nature of the entire appeals process has been 
called into question by this hearing. While we agree that the appeals process should be 
shortened by eliminating certain levels of review, primarily reconsideration and modification 
review by the Appeals Council, two fundamental requirements for the hearing process must be 
retained: 

I. There should be a hearing before an independent decision maker, i.e., an 
administrative law judge (ALJ). 

In contrast to the GAO's statement in its written testimony (p. 12), the AU hearing is not 


'The GAO's written testimony for this hearing (p. 9) notes that a significant number of ALJ 
reversals are caused by DDS errors. According to a 1994 SSA study, about 29% of 
reconsideration denials appealed to ALJs either should have been decided differently or better 
evidence should have been obtained. 
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intended to be an appellate review. Rather, it provides the right to a full and fair hearing by an 
independent decision maker who provides impartial fact-finding and adjudication, free from 
agency coercion or influence. A fiindamental principle of this right is the opportunity to present 
new evidence in person to the ALJ and to receive a decision from the ALJ based on all available 
evidence 

II. Judicial review should remain in the regular federal court system. 

As described below, both individual claimants and the system benefit from the regular federal 
courts hearing social security cases. Given the wide variety of cases they adjudicate, federal 
courts have a broad background against which to measure the reasonableness of SSA's practices. 

Reasons given for establishing a Social Security Court include creating a uniform body of case 
law and guaranteeing that the claims of similarly situated claimants are treated without regional 
disparity. Creation of a Social Security Court is not the most effective, efficient, or fair manner 
in which to accomplish these goals. 

Intervention by the federal courts has played and continues to play a vital role in protecting the 
rights of claimants. The courts have halted illegal practices by SSA and have provided standards 
and guidance in instances in which the Agency has failed to articulate clear policies. The current 
federal court system has contributed to national uniformity. The process of federal court review 
has not led to significant regional variation. In general, the courts have reached agreement on 
core issues concerning SSA programs. As a result, extensive circuit case law has provided 
guidance to SSA in developing uniform standards. Two examples in major areas include: 1) 
rules describing the weight to be given all medical evidence, including reports from treating 
physicians; and 2) rules to evaluate subjective symptoms, including pain. 

The courts should be readily accessible to all citizens, and should allow everyone, including 
people who are poor, disabled, or elderly, an equal opportunity to be heard by judges of the high 
caliber we expect. A Social Security Court would relegate social security claimants to second- 
class citizenship in the federal system. 

Further, a Social Security Court located in Washington, DC, would severely limit access to the 
court for those who most need it — people who are disabled or elderly and who have limited 
financial means. Currently, claimants and their lawyers have relatively easy access to the federal 
courts and unrepresented individuals are able to file appeals without the assistance of counsel. If 
Social Security courts were not located in as many locations as the federal district courts, many 
people would be unable to appear in court because of distance and the cost of travel. These 
individuals would likely feel that the system had utterly failed to provide a fair opportunity for 
review. In light of geographical distances and high caseloads, the court might be forced to 
forego oral argument altogether, as has been the case with the Appeals Council. 

There are high financial and administrative costs in creating the court. The court would involve 
expenditures forjudges, staff, courthouse space, etc. The financial cost of creating the court 
must be weighed against the questionable effectiveness of the court to achieve its stated 
objective, especially given the limited resources available. 

Necessary Work-Related Improvements 

Enabling individuals to overcome the economic disincentives inherent in the current system 
requires the establishment of a floor for net income that enables those individuals to survive. 

The current structure punishes rather than rewards people with disabilities who attempt to leave 
entitlement programs for employment. The system, except for some critical — but underutilized 
— work incentives in the SSI program, essentially eliminates eligibility for both cash and 
non-cash benefits (health care) before the individual can earn a living wage. This total loss of 
support, well-known by people with disabilities as "the earnings cliff', is viewed as the greatest 
work disincentive. 

This structure forces people to choose between taking employment that typically does not even 
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cover basic necessities (food, clothing, shelter) and does not provide health care coverage (much 
less disability-specific medical expenses) versus remaining on the disability insurance and 
related programs. Through SSDI, they receive some cash assistance and vitally needed medical 
coverage. Given the on-going need for such health care and income assistance, many people 
with disabilities are trapped in endless unemployment and poverty. 

To eliminate the disincentives to work, there are several areas in which Title II could be 
amended to increase the number of people who achieve the transition from program benefits to 
self-sufficiency. These foundational elements (discussed further below) are: 

• maintaining security in the system, 

• extending health care coverage to working individuals with disabilities, 

• establishing wage supports to raise net income, 

• adjusting the Substantial Gainful Activity (SGA) level, 

• providing tax assistance for personal assistance services and assistive technology, and 

• providing tax incentives for employers of all sizes. 

Additionally, delivering services to enable an increased number of individuals with disabilities to 
transition from program benefits to self-sufficiency requires the overhaul of the current 
Beneficiary Rehabilitation Program. 

Overhauling the Beneficiary Rehabilitation Program 

We propose two initiatives which may enable some individuals to enter the workforce: 1 ) allow 
direct contracting by SSA to any public or private provider of rehabilitation services selected by 
the consumer; and 2) modify the existing outcome-based system to provide two options: 
reimbursement based on milestones or reimbursement based on a risk/reward system. 

1. Direct contracting with consumer selected rehabilitation providers. 

People with disabilities who are SSDI beneficiaries and consumers of vocational 
rehabilitation and placement services have no choice in the providers of their services. 
SSA refers consumers to a state vocational rehabilitation (VR) agency which may 
provide or contract for the provision of rehabilitation services. Consumers who are not 
accepted for services or who determine that they are not receiving appropriate or quality 
services generally have no recourse other than to purchase services themselves from 
private vendors. Given the cost of private services and the limited financial resources of 
most consumers, this is an option few can afford. 

Active participation in rehabilitation increases the chances of a successful outcome, in 
this instance a successful return to work that could end reliance on cash assistance. 
Enabling consumers to choose their rehabilitation providers gives the individual a sense 
of ownership in the process. Given the diversity of individuals with disabilities and their 
individual needs, it would be much more productive to utilize the vast capacity of the 
private rehabilitation service providers available throughout the nation to assist SSDI 
beneficiaries to return to work. 

2. Reimbursement based on milestones or on a risk/reward system. 

There is tremendous potential for reduction of dependency and cost savings that is not 
being realized, because so few SSDI beneficiaries receive effective vocational 
rehabilitation services. 

The present authority for delivery of rehabilitation services under the Social Security Act 
is inadequate for two reasons. First, all services are provided through referrals from state 
DDSs to the vocational rehabilitation (VR) agencies (discussed above). Second, the 
state VR agency is reimbursed for services only when the SSDI beneficiary receiving 
such services is placed in a job, earns more than the SGA rate and does so for more than 
the trial work period. 
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We believe that in certain situations, the number of SSDl beneficiaries returning to work 
can be expanded with a net savings in cost. This can be accomplished through a 
combination of providing direct referral to rehabilitation providers and basing payment 
for services on milestones which may lead to employment and savings to the 
government. (If a beneficiary begins or returns to work and stops receiving cash 
assistance, there is a savings to the government.) Basing payment on savings to the 
government can be done in two ways: a milestone reimbursement system, or a pure 
risk/reward system. We recommend that Congress direct SSA to develop and implement 
both payment system options. 

A milestone reimbursement system pays providers only upon achievement of milestones, 
or goals, in a written rehabilitation plan that is agreed to by the provider and the 
consumer. Although plans would be individualized to the consumer’s skills, talents, 
interests, and needs, plans would contain at least four employment-related milestones. 
These milestones would include: 1) an initial assessment and plan development; 2) 
acquisition of job skills and related competencies; 3) job placement; and, 4) completion 
of nine months at SGA and departure from cash assistance. Providers would receive a 
partial payment at the successful completion of each milestone. Additionally, an 
incentive payment at completion of SGA of a percentage of savings to the government 
may be made to the provider as an incentive to assist the individual to remain employed. 
Although these programs may not frimish adequate reimbursement for all providers to 
supply training and develop the system of supports necessary to move the people with 
disabilities served into the workforce, they will be a significant step toward employment 
for some persons with disabilities. 

A risk/reward system would operate by providing for direct referral of beneficiaries to 
rehabilitation providers. Payment to such providers would be based on savings to the 
trust fund, as such savings accrue. Providers would bear the risk for the effectiveness of 
services, and be compensated on savings to the trust fund, rather than cost of services. 
This can be achieved by providing payments for services when a beneficiary leaves the 
rolls which continue as long as the beneficiary is employed and does not return to the 
income support rolls. Payment should be based on a percentage of the cash assistance 
that would otherwise be paid to the individual. There would be an incentive to provide 
continuing assistance to beneficiaries, since payment to the provider would continue only 
as long as the beneficiary stayed off the income support rolls. This approach is a win- 
win-win situation — for the beneficiary, the rehabilitation provider, and certainly the 
taxpayer. Again, this approach will not work for all, but could be significant in serving 
some people with disabilities. 

Other Critical Work Supports and Incentives 

Maintain Security in the System 

The disability insurance system should address the unique needs of workers with disabilities 
who, due to the nature of their disability or the effects of aging with a disability, are unable to 
work continuously. Further, individuals with disabilities occasionally experience acute episodes 
or the onset of secondary disabilities that require them to leave the workforce for the period of 
time necessary to alleviate or adjust to these conditions. Many others may work full-time to their 
maximum capacity and still not be capable of earning the minimum wage or supporting 
themselves. The creation of quick access for a return to benefits is imperative to the success of 
individuals attempting to make the transition who may need intermittent, or a reduced level of, 
on-going support. 

Cash assistance and medical benefits should be continued for individuals with disabilities, who, 
due to the nature of their disabilities, can work only minimally, intermittently, or not at all. 
Modifying the standards of eligibility to take into account the nature of relapsing/remitting 
diseases such as multiple sclerosis (and other relapsing/remitting conditions such as some forms 
of mental illness) would enhance the ability of individuals with disabilities to take the risk of 
entering the workforce. All individuals should be encouraged to attempt to return to work. 
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regardless of disability, without the fear of losing financial and medical support if the attempt is 
unsuccessful due to a recurrence or worsening of their condition. 

Health Care Coverage 

Lack of health care coverage serves to create a substantial barrier to taxpayer status for 
individuals who have difficulty finding affordable health insurance. Numerous studies have 
documented the fear beneficiaries and recipients have about leaving SSDI because they either 
cannot afford or find health insurance or employment that offers adequate health insurance. 
Extending health care coverage, or allowing disabled workers to “buy-into” health care coverage 
by paying required premiums and deductibles on an income-based sliding scale, will ultimately 
save money by removing the risk of loss of health insurance and providing an incentive to reduce 
reliance on cash assistance, enabling these individuals to become taxpayers. 

Individuals with disabilities should be allowed to buy into Medicare, Medicaid, or the Federal 
Employee Health Benefit Plan (FEHBP) on an income-based sliding scale. The current 
Medicare buy-in should be simplified and adjusted as necessary to provide greater access. The 
scale should adjust for the extraordinary expenses related to disability for the individual with a 
disability or for the household in which the individual with a disability resides. Deductibles and 
co-payments may be used to reduce costs and control utilization. 

Wage Supports and Work Incentives 

Individuals with disabilities may incur substantial expenses in the conduct of their everyday lives 
as they try to learn, work, recreate, and live in the community. The cost of personal assistance to 
enable individuals with severe disabilities to work can be a barrier to employment, as individuals 
with disabilities often do not earn enough in wages to afford to pay for personal assistance in 
addition to a rent or mortgage, utilities, food, and related life expenses. Other examples of 
extraordinary expenses include the cost of accessibility modifications such as a wheelchair lift 
for a van or hand controls for a car; a wheelchair ramp or alternative signaling device for an 
accessible home; or medications and medical supplies. There may be major expenses for 
assistive technology, including wheelchairs, hearing aids, animal companions, computers, 
augmentative communications devices and the training and maintenance costs of the equipment. 
Even if health care coverage is available, extraordinary health care expenses must be taken into 
account. Not the least of these extraordinary expenses is for health specialists and services 
above and beyond the typical health expenses incurred by the average person. All of these 
expenses'conspire to trap individuals with disabilities in a cycle of poverty. 

For some, tax relief to level the economic playing field would assist them in going to work and 
becoming self-supporting. The Earned Income Tax Credit should be extended so that it helps 
bridge the gap between the SGA level and a minimum income level for low-income workers 
with disabilities. The present SGA level for non-blind beneficiaries is $500 per month, or 
$6,000 per year — less than the Federal poverty level. It is impossible for an individual with a 
severe disability to live on this level of income, especially given the often extraordinary 
expenses of living with a disability. 

Substantial Gainful Activity 

If the SGA level is to remain an integral part of the disability determination process, it should at 
least reflect the inflation which has affected every other aspect of our society. We recommend 
that, as an interim step, the SGA level for non-blind people with disabilities be increased in fiscal 
year 1 996 to a rate equivalent to the average monthly cash payment — $630 — received by 
SSDI beneficiaries. We further propose that the non-blind SGA level be increased incrementally 
over a five-year period to the level established by law for people who are blind. Further, it 
should be indexed to the cost-of-living annually. 

We believe, if the present system is maintained, it should be modified. Work incentives should 
reward rather than punish people who attempt to work. There should be a transitioning into 
self-support on a gradual slope of decreasing benefits. We recommend the program be 
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hiring people with disabilities. 


Conclusion 

We appreciate this opportunity to submit testimony for the Subcommittee’s consideration. These 
are very important issues for people with disabilities. We look forward to continuing working 
with Subcommittee Members and staff. If you have any questions, please contact one of the 
Social Security Task Force co-chairs: Marty Ford, The Arc, (202) 785-3388; Doris Lentz, 
Paralyzed Veterans of America, (202) 416-7707; or Tony Young, American Rehabilitation 
Association, (703) 716-4064. 

On Behalf of the Listed Members of the CCD Task Force on Social Security: 

American Association on Mental Retardation 
American Council of the Blind 

American Network of Community Options and Resources 
American Rehabilitation Association 
The Arc 

Bazelon Center for Mental Health Law 
Justice for All 

National Association of Developmental Disabilities Councils 

National Association of Medical Equipment Services 

National Industries for the Blind 

National Mental Health Association 

National Easter Seal Society 

National Multiple Sclerosis Society 

Paralyzed Veterans of America 

Spina Bifida Association of America 

United Cerebral Palsy Associations, Inc. 
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Mr. Philip D. Mosely 
Chief of Staff 

CoiDmittee on Ways and Means June 2 1995 

U.S. House of Representatives * 

1102 Longworth House Office Building 
Washington, D. C. 10515 

Re: Recent Hearings on Social Security Disability Issues 
Dear Mr. Mosely; 

I learned of the recent hearings (May 25) after the fact. I wish 
^aise an issue which was not directly, to my knowledge, 
addressed at the recent hearings. 

I have been an Administrative Law Judge with the Social Security 
Administration for seven years. Before taking this position, I was 
years a Meinber (now called Administrative Appeals Judge) 
Social Security Administration's Appeals Council. Before 
that, I was a trial attorney for ten years in the Office of the 
General Counsel, Social Security Division, Department of Health and 
Human Se^ices. Since 1972, I have been involved in the 

adjudication and litigation of claims for Social Security 
disability in both the administrative process and in litigation in 
the Federal District Courts and Courts of Appeals. 


It appears to me that among the issues Congress should address is 
the issue of the redefinition of "disability" itself. I have 
enclosed a copy of an article in the American Bar Association's 
Judges Journal which discusses this issue at length. I hope 
someone will^ take the time to examine the issues raised therein. 

^‘^‘tention is particularly drawn to the section on the 
evolution of disability law, beginning at page eight, and to the 
dismaying statistics at footnote 5, page 46. The disability rolls 
have increased ten-fold in 30 years. The reason for this is 
liberalization of the definition of disability, primarily by the 


The courts have taken what was once a system based on objective 
evidence, and, contrary to original Congressional intent, made the 
• program essentially one of subjective perception of disability. 
;; The Social Security Administration has failed to maintain the 
integrity of Congress' original intent, by failing to litigate 
• court decisions, and Congress, since the 1984 

^endments, has failed to address itself to this important issue. 
See Pub.L. No. 9.8-460, section 3(a)(3), 98 Stat. 1799-1800 (1984). 
The 1984 effort succumbed to inattention due to a "sunset" 
provision, and was turned completely on its head in judicial 

V- Sullivan . 947 F.2d 341 (9 Cir. , 



The practical effect of the courts* expansive interpretation of 
"disability** has been to place a burden of disproving disability 
on the government. Over time, because the courts have been so 
re6eptive to expansive interpretation of the "substantial evidence 
rule," and have constantly changed technical requirements for 
sustaining a denial, the federal court dockets have exploded, as 
have the processing burdens at all levels of the administrative 
process. Congress needs to reassess this issue and exercise more 
meaningful oversight. 

Thank you for your consideration. 


Sincerely yours, . 

Verrell L. Dethlof f ' 


Enclosure 
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SSA Disability 
Adjudication 
in Crisis! 

Since 1989, Ae number of Sodal Security 
disability claimants has junqied 40 per- 
cmt, fipn 25 million to 35 mjllkxi eadi 
year. Ova: the next three years, the Social 
Security Administraticxi’s Office erf Hear- 
ings and ^^leals projects more Aan 
500,000 additional requests for hearings per 
year. Thoe is cunaidy poiding a sevoal 
hundred thousand-case backlog,* with an av- 
eia^ actuarial value of $90,000 po* case. 
The total amount at issue before the judges 
amounts to $40 to 50 tnlHoii, with scxne 
sources now estimating Aat the EMssAility 
Trust Fund will be exhausted within five 
years. The problems are dire and immediate. 

Many of the difficult^ wiA the disal»lity 
benefits adjudicaticxi syston are sdf-made. 
For exanple, administrative law judges 
overturn 75 to 80 parent of the claims that 
are ^jpealed because differoit standards are 
used at the initial level and at the £^]peals 
level, which makes no soise. To sdve these 
problems, the JAD’s Nafional Conference of 
Administrative Law Judges is reccxnmoid- 
ing a majex* ovohaul of the SSA adjudicar 
tion system and believes that the time is ripe 
for Aese recommoidations to be 
mented. 

It is not Ae puipose of the fdlowing po- 
posals to fix blame for the problons now 
fodng the disability program. Though a his- 

By Christine M. Moore 


tcrical review is essential to undostanding 
how Ae system became what it is and to 
making reccanmendations for reform, we 
recognize Aat virtually everyone within Ae 
Social Security Administratiem, ficxn judges 
to uppa managonoit to disability claims 
examiners to quality ccmtrol poscxinel, is 
dismayed and fiustrated by a system Aat 
seems to aeate obstacles to delivoing Ae 
very service the system is charged to delivo*. 
Our puipose is to suggest reform rather than 
a^gn leqxxisibility. 

What follows are Ae repoct and recom- 
moKiations of the HealA and Benefits 
Ccxnmittee of Ae Naticaial Conferoice of 
Administrative Law Judges, which were 
ack^iled by Ae Qxrfoaice at its midyear 
meeting m Kansas City, Missouri, Fdbruary 
5, 1994. These reccMmnaidaticMi also have 
bear sqjproved by Ae board of directors of 
Ae A^ociatkm of Administrative Law 
Judges, Ihc. — a recognized professicaial as- 
sodaticxi of Social Security administrative 
law judges — and were forwarded to SSA.^ 
The mpext is curroitly undo* consideration 
by Ae ABA’s Judicial Administration EH- 
visicn. 

The ccmimittee’s original mission was 
‘‘revaiiqring of disability adjiKMcaticHi fiom 
top to bottoiiL” The committee was careful 
to maintain an ^)propriate neutral posture on 
mattos beycxKi its purview and chose not to 
reccxnmaid changes m the substantive 
law — whetho* establiAed by case law, stat- 
ute, or r^ulation — because to do so would 
be iiKXXisistait wiA our positicxis as neutral 
arbiters of Ae law. 

NATURE OF THE PROBLEM 

Scdal Security administrative law judges 
are part erf a lai^ syston caught up m a 
vdmBC vortex Aat Areatois to overwhelm 
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each public sarvant woridng in it These 
cases are decided initially by die agency 
and, if denied, then ^jpealed to administra- 
tive law judges. With the Office of Hearings 
and Appeals of the Social Security Admin- 
istration projecting more than 500,000 ad- 
diticxial reqi^sts for hearing pa year for die 
next diree years, die adminikrative ^ipeals 
level will ocxitinue to fall funho- behi^ 

Although the most immediate visible 
problem is the backlog, there are numerous 
undaiying systemic probl^ns that have cre- 
ated the cunent inpasse and contributed to 
diat backlog: 

Rrst, die agency and its administrative 
law judges woik toward diffaent, thou^ 
oitirely legitimate, goals in attenqiting to 
serve die public. Howeva*, the means by 
vMch they sedc to achieve those goals coor 
flict, and the result is that the agency and 
judges often work at cross-purposes. The 
administrative law judges are cuirmdy ad- 
judicating cases \spcm legal standards that 
have not been incorporated into the proce- 
dures used by the agency in deciding cases 
at the initial and recansidoarion levels. The 
facts suggest that the agoicy is doing so in 
an effort to “protect” die disability trust 
fund fiom the developing law by two pri- 
mary means: (1) largely ignoring or paying 
only lip service to select legal standards at 
the initial and recGnsideradon determina- 
tions; and (2) filing to fund the early de- 
traminadon levels so that adequate devel- 
opm^t and assessment of die evidence, and 
training of personnel, can be done. 

The result is that many otherwise legiti- 
mate claims are denied at the agency level 
and “washed out” because many claimants 
are discouraged and confused ar^ drop out 
of the syston radio' than appeal This re- 


Diustration by Tom Herzbeig 




495 



Christiiie M. Moore 
is an administrative law 
judge for the U.S. Depattmeot 
of Labor in Washing!^ D.C.. 
and a former AU widi SSA*s 
Office of Hearings and Appeals* 


suits, in turn, in something quite different horn a true ties that do not belong in a judicial function. Worse, they 

appellate system, where the same standards apply at all ate tasked to do them without adequate resources or 

levels. means to tap die resources of the agency. In addition. 

Cases that are appealed to the administrative law there is inadequate control over the timeliness and qual> 
judge level are poorly develr^red, developed inconsis- ity of the available information (which comes largely 
tently throughout the nation, and **duiiq)ed** at die judge from claimants* attorneys). Judges throughout the coun- 
level, where the Office of Hearings and Appeals must try are frustrated with their inability to “get at” the ev- 

soit Aem out. The primary responsibility oi the admin- idence they need and to access resources (particularly 

istradve law judges is to apply legal requiremoits to persormel) so that the job gets done properly, 

each and every case to ensure due process to each and Third, die erosion of the “substantial evidence” rule, 
every claimant. Judges grant benefits to somewhere be- along widi the open record approach and lack of finality 
tween 70 and 80 percent of the claimants whose ap|di- in die syston, means that cases are adjudicated time and 

cations have been denied by die agency previously. We time agairL Many cases are remanded because an Ap- 

are unaware of any other qipellate system in the world peals C^buncil member or staff person disagrees with the 

in which there is such a discrepancy between d^ermi- judge’s factual decision. This also h^pens at the federal 
nations at the first decision-maldng level and the court kvel. 

at which an impartial fact finder becomes invcdved. The Claimants may submit new infrmnation at any time in 
reasons for this disparity must be examined and mne- the administrative i»ocess, regardless of whether it was 
<lied. previously available at the hearing level.’ As a result, an 

Second, the SSA judges are tasked with responsilnli- administrative law judge may issue a perfecdy af^ro- 
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priate denial decisicm, (mly to find that on a{^)eal, the 
claimant has provided new evidence to the Appeals 
Council or district OMirt, which dien remands the case 
fOT further hearing. Because the administrative law judge 
has remand authcnity to the agency in only cir- 

cumstances, all such cases are readjudicated at die hear- 
ing level. The lack .of finality in the system creates a 
merry-go-round that falls most harshly cm the adminis- 
trative law judges, not to mention the cost to society. 

The substantial case backlog results from die culmi- 
nation of these problems and does not result from lack 
of diligence or production by the judges. The large ma- 
jority of judges have continually risen to the challenge 
of the increased caseload and now produce an average 
of nearly 44 cases per month per judge, a tremendous 
ouQiut under the circumstances of an increasingly com- 
plex set of legal requirements. The number of incoming 
requests for hearings is so enormous, and die authority 
and resources fm* the judges so scant, diat more produc- 
tion cannot be demanded of the judges without risking 
serious harm to individual claims. Revolutionary, fun- 
damental changes are needed. 

CURRENT ORGANIZATION 

The current field organization of the Office of Hear- 
ings and Appeals (OHA) of the Social Security Admin- 
istration (SSA) consists of rqiproximately 800 adminis- 
trative law judges (AUs) who are located in 132 hearing 
offices throughout the nation. SSA administrative law 
judges are delegates of the Secretary of the Department 
of Health and Human Services appointed as independent 
adjudicators pursuant to the Administrative Procedure 
Act The current head of OHA is an associate commis- 
sioner rqipointed by the commissioner of SSA. 

Other important entities ate (1) the disability deter- 
mination services (DDS), which ate SSA tield offices* 
within each state t^ adjudicate the claims initially and 
on reconsideration, and (2) the Af^ieals Council, which 
is the Secretary’s administrative rqipellate body. The Ap- 
peals Council reviews cases on rq^ieal from administra- 
tive law judges’ decisions and makes certain policy de- 
terminations. 

DDS is charged with the initial development of the 
case. The claimant is usually not represent^ by counsel 
at this juncture. DDS has at its disposal teams of in- 
house physicians who review the medical records and 
make recommendations to disability examiners. Addi- 
tionally, DDS may seek consultative e xaminati ons from 
outside physicians who actually examine tiie claimant 
and render a report In deciding c laims , the DDS offices 

*ludfe Moore ia • m e mber of ibe Execudve Comniiiee of tbe ABA/ 
JAD’s Nmiond CoofiereDre of Admintendre U« ludfre nd hm 
been chib of dm OnfeceoreU Health md Beaefltt Committee for rno 
yems. This report preaents the joiai cfforta at oomndtiee nmmben 
C3»ileaBQOo.I>mridTemnai.JameaSimpaoa.CiHriotaeHaIlam,M»- 
fuerite Schellentniier. and Ihomm RobiaMn. aO of whom oootribuiBd 
aignificaady to both tUa article and the report 
The views expreaaed in dda report are thoae of dm Mthor mid dm 
Nadooal Coofereaoe of Ad mi ni tt n al ve Law Aidfea. Nothhit ex- 
preaaed therein ahould be oonatnmd to iqxeaeac dm views of either 
the Department of Labor, the Department of Health and Humaa Serv- 
ices, or the Social Sectafty Adm ini a tc at i oa 


are guided by the Program and Operation Manual Sys- 
tem, (the POMS), a voluminous set of staiKlards refve- 
senting the SSA view of disability adjudication. Dis- 
ability examiners at DDS virtually iwver see any claim- 
ant Their assessment is based entirely on tiie medical 
recOTd, q>plying the standards of tiie POMS. Tbe POMS 
are updat^ periodically by the agency but finequratly do 
not reflect current statutory, regulaUvy, and case law 
standards. 

At the DDS level, a sampling of claims is review by 
tbe Disability Quality Branch (DQB). Data available to 
us indicate that DQB does not sample randomly: 95 per- 
cent of the claims it reviews are those granted by DDS; 
only 5 percent are the claims denied. ComriKm sense 
suggests that if a reviewing entity second-guesses and 
scrutinizes most closely those granted, DDS examiners 
will quite naturally tiiink twice about granting claims. 
There is no evidence whatsoever that any disability ex- 
aminer at DDS has succumbed to these subtle pressures. 
Nevertheless, these pressures are a systemic reality and 
create an unhealthy climate for mq)artial adjudication at 
the DDS level. 

THE NATURE OF THE WORK AND PROBLEMS 

Tbe majority of OHA’s woric concmis claims for dis- 
ability benefits under the insured portion (Title II) of the 
Social Security Act or under the Supplemental Purity 
Income (Title XVI) provisions of the Act (42 U.S.C., 
§§ 401 and 1301, et seq.). The ultimate issue in a dis- 
ability matter is whether the individual claimant suffers 
from a medically determinable impairment that renders 
or will render him or her incapable of substantial gainful 
activity for a period of at least 12 months. To answer 
this question, a five-step sequential evaluation process 
has bMn promulgated for application at all levels of ad- 
ministrative adjudication (20 CFR 404.1520, et seq.). 

Such a claim may undergo as many as four levels of 
administrative review: (1) an initial determination is 
made by disability examiners at DDS, who are guided 
by the POMS. If tbe claim is denied at this level and 
^^)ealed, it undergoes (2) a reconsideration determina- 
tion made by different disability examiners at the same 
DDS office, again aj^lying the POMS standards. If the 
claim is denied at this level aixl iq>pealed, it undergoes 
(3) a fixmal hearing before an adtninistrative law judge, 
who issues a decision that may become the final decision 
of the Secretary. If the claim is deiued at this level and 
ai^realed, it undergoes (4) review by the Appeals Coun- 
cil. A decisicm of the Appeals Council may be chal- 
lenged by a complaint in tbe federal district court As 
stated above, the claimant may submit new evidence at 
any point in the process. 

Current data indicate that few claims that are denied 
by DDS at the initial review are changed on reconsid- 
eratitm by DDS. In contrasL approximately 75 to 80 per- 
cent of those claims appealed fnmn the DDS reconsid- 
eration denial are grant^ by administrative law judges. 
The noost glaring and obvious source of tbe discrepancy 
is that administrative law judges ^pply tiie statute, the 
regulations, and the case law, while DDS qiplies the 


The Judges’ Journal 


497 


POMS. Most judges do not have access to die POMS 
and do not regard it as controlling in any event 

At the hearing level, although the judge is charged 
with responsibility for continuing to develop die file (a 
carryover from die days when most claimants were un- 
represented), the administrative law judge has no mean- 
ingful development authority. If the judge bdieves a 
consultadve examination is called fw, he or she must 
request it from DOS, which is not required to respond 
as requested. Many disability examiners question the 
judges’ requests, d^line to carry diem out, or simply 
cany them out as they think best The judges* requests 
for further development are often igntned or delay^ for 
extended periods of time. 

Judges do not have the authmity to either place time 
limits on the devel<^ment or reach presumptive conclu- 
sions about failure to develop. Judges may call medical 
or vocational experts to testify at a hearing, although no 
funds have been allocated to train these eiqieits. The 
judges may or may not have any input into die question 
of whether the doctors or vocational counselors are qual- 
ified to be placed on the experts rostor. The judges can 
issue sutq;x>enas for documents or testimony, although 
these are routinely ignored, particularly by doctors (both 
in and outside die government), and there is no mde- 
pendent sanction or enforcement power. In practical tf- 
fect, because 80 to 90 percent of claimants are r^xe- 
sented at the heating level, judges dqiend on the 
claimant’s attorney to supply information and must es- 
sentially rely on the ethical {vactice of the attorney to 
ensure that all relevant information has been supplied. 
No uniform, enforceable rules of procedure exist 

THE EVOLUTION OF DISABILITY LAW 

Disability adjudication has changed dramatically over 
the years, resulting in tremendous demands at the ad- 
ministrative law judge level, particulariy when viewed 
against a system of mass justice. In years past disabilify 
examiners and administrative law judj^ confronted 
mosdy physical, objectively verifiable impairments. 
Over the last two decades, the law in this area has 
evolved tremendously, probably reflecting medical and 
social recognition that other, more subtle, proUems can 
ittq>act a claimant’s ability to be productive. 

Currently, evidence in a disability case must be as- 
sessed under strict court-established standards. The 
greatest legal changes have come in three areas of the 
law: assessment of subjective conq>laints (botii physical 
and nonexertional), assessment of t^nnion evidence, and 
assessment of drug and alcohol abuse. 

Disability insurance benefits were established by die 
Social Security Amendments of 1956 (PJ^ 90-248, 90lh 
Cong., 1st Sess.). The original coocq;)C of disatHlify ad- 
judication was two-fold: first, entitlement to disability 
was ittq>airment-driven and based on a fundamentally 
objective test; second, adjudication by an administrative 
law judge was contenqrlated to be an informal nooad- 
versarial proceeding, scMoething akin to a ’’chat” be- 
tween judge and clainumt, in which die judge was to 
ensure both the rights of ^ claimant and the interests 


of the Secretary. However, the federal courts began early 
on to add a gloss to the strict objective test. In Under- 
wood V. Ribicoff, 298 F.2d 850, 854 (4th Cir. 1962), a 
genninative case in terms of disability “substantial ev- 
idence” review, die court (teclined to sustain the Secre- 
tary’s decision, ctnnmenting that a finding of nondis- 
al^ty was possible (m the rectxd befrxe it only if one 
adopted a highly technical and literal interpretation of 
the Act, which the court declined to do. By 1%7 Con- 
gress was already ccMicemed widi the manner which the 
definition of disability was being interineted in the 
courts. This concon was precipitated by cases such as 
Ber V. Celebrezze, 332 F.2d 293 (2nd Cir. 1964). re- 
versing the Secretary in a case of questionable objective 
basis on the ratimale that claimant’s pain was “very real 
to her” and diat pain “real to the sufferer” can consti- 
tute a disabilify regardless of the source. (Id. at 294- 
297.) 

This congressional cooccm was manifested in the en- 
actment of a new section 223(dX3) of the Social Secu- 
lify Act: “For purposes of diis subsection, a ‘physical 
or mental impairment’ is an impairment that results from 
anatomical, ^ysiological or psychological abnormalities 
whidi are demonstrable by ine^cally acceptable clinical 
and laboratory diagnostic techniques.” (42 U.S.C. 423 
(d)(3).) The Senate Finance OMnmittee noted: “The 
studies of the Ccunmittee oa Ways and Means indicate 
that over the past few years die rising cost of the dis- 
ainlify insurance program is related, along with other 
frmtors, to the way in which the definition of disabilify 
has been interpreted. The committee therefore includes 
in its ImU more precise guidelines that are to be used in 
determining the degree of disabilify which must exist in 
order to qualify for disability insurance benefits.” (Sen- 
ate Rq>. No. 744, 9()th C^g., 1st Sess., reprinted in 
(1967) U.S. Code. Co^. and Adm. News 2834, 2881.^) 
To effectuate this legislative intent, die Secretary prom- 
ulgated 20 CJ^Jt. 404.1529 (1983), which provided: 

If you have a physical or mental impairment you 
may have synq>toms (like pain, shortness of breath, 
weakness or nervousness). We consider all your 
syn^trans, including pain and die extent to which 
signs and laboratory findings confirm these symp- 
toms. The effects of all synqHoms, including severe 
and pr(4onged pain, must be evaluated on the basis 
of a medically determinable inqiairment which can 
be shown to be the cause of the symptoriL We will 
never find that you are disabled based on your 
synqiumis, including pain, unless medical signs and 
findings show that diere is a medical condition that 
could be reasonably eiqiected to produce those 
fynqiloms. 

There are dnee notable diings about die 1967 amend- 
ments b^ond the . issues discussed above. Rrst, Con- 
gress was already concerned with die rising costs of the 
disidiiiify program. Second, C^ongiess apparendy ex- 
pected that the migorify of cases would be decided on 
the basis of medical considerations alone. Third, the 
courts* in terpret a tions were resulting in an increasingly 
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aibjective system of adjudication of disability and, in a 
practical ^se, di^laced tlw burden of |noof on the ul- 
timate issue of disability from the claimant to the ad- 
ministrative law Judge. This was accomplished by inter- 
preting “substantia] evidence” to require that the judge 
diow that a claimant’s allegations of disabling pain or 
other symptoms vi^re aoi credible, rattM^r dian requiring 
diat the claimant prove on a medical basis that the al- 
kgations were suf^xntable. Similar rules were posited 
and proliferated with respect to pronouncements of dis- 
ability on the part of treating physicians. If a treating 
I^ysician pronounced a claimant disabled, it became in- 
cumbent on the administrative law judge to provide clear 
and convincing reasons not to accept this opinion. 

The expansion of case law affecting the disability ad- 
judication process may be seen in the Ninth Circuit 
D>urt of Appeals, which in 1986 refined its position to 
the ‘‘excess pain” standard. In Cotton v. Bowen, 799 
F.2d 1404, 1407 (9th Cir. 1986), the court stated ‘‘if the 
claimant submits objective medical findings that would 
normally produce a certain amount of pain, but testifies 
tiiat she experiences pain at a higher level (hereinafter 
referred to as the claimant’s ‘‘excess pain”), the Sec- 
retary is free to decide to disbelieve that testimony, . . . 
but must make specific findings justifying that d^ision” 
(citations omitt^). That this requirement of ‘‘findings 
justifying that decision” amounts to a tmrden of proof 
has been recognized by the courts. The Ninth Circuit in 
a subsequent case. Fair v. Bowen, 885 F.2d 597, 603- 
605 (9th Cir. 1989), discussed how the administrative 
law judge may ‘‘rebut” claims of ‘‘excess pain,” and 
further noted the deve]q)ment in the circuit of an ‘‘in- 
tricate assortment of judicially created rules” wherein 
the administrative law judge must ‘‘convincingly jus- 
tify” his or her rejection of testimony, while the circuit 
rules on a piecemeal basis that the reasmis offered in 
given decisions are insufficient Circuit Judge Sneed, 
concurring in Stewart v. Sullivan, 881 F.2d 740, 746 (9th 
Cir. 1989), notes his ‘‘belief that it is extremely difficult 
for the Secretary to refute successfully an excess pain 
claim.” Both Judge Sneed, in Stewart, and the court in 
Fair, noted the changing nature of the mark that an ad- 
ministrative law judge must hit in rationalizing his or 
her cases. The crux of the difficulty with this a[^roach 
to disability case adjudication, and the effect of ^s ap- 
laoac^ on both the disability rolls (in terms of allowance 
rate) wd the administrative process, is presaged by foot- 
note 3 in the Fair decision, 885 F.2d, at 602: 

The growth in the number of excess pain cases may 
be a self-perpetuating i^nomenon. As we decide 
more cases involving pain, the law regarding pain 
acquires more and finer refuiements. The time lag 
between an AU’s decision in a particular case and 
the day that case comes before us is often two years 
or longer, ALJs are thus often making excess pain 
determinaticms according to law that has been su- 
perseded by the time the cases are judicially re- 
viewed. By ccmtinually shifting the target at which 
we ask ALJs to aim, we no doubt make it harder 


for them to hit it The likelihood that an excess pain 
claimant will win revosal on iqpeal because the 
AU ^lied the wrong law accordingly increases, 
causing a corresponding increase in the number of 
excess pain cases iq^real^L And so on. 

The develq)ment of diis line of cases and a similar 
line requiring the rebuttal of treating f^ysicians’ opin- 
ions of disability (see, e.g.. Day v. WeM>erger, 522 F.2d 
1154, 1156 (9th Cir., 1975)) persisted and gatlwred 
steam after not only the 1967 amendments but die 1984 
amendments as well, as discussed below. 

Another area that the agency found (and continues to 
find) troublesome is a line of case law establishing that 
drug and alcohol addiction are legitimate, disabling im- 
pairnMnts when they are of such severity that the claim- 
ant cannot control them, and they render the person so 
uxueliable that he caimot be expected to sustain com- 
petidve employment. 

In the early ]98()s, the then-new administration sought 
to cope with the growing problem using drastic and ul- 
timately untenable methods. To reduce the rolls, it in- 
stituted “prqier” or medical file reviews by physicians 
at DDS, who, without seeing the claimant, made a de- 
cision on whether or not the claimant’s in^rairment had 
imi»oved to the point that he ot she was no longer dis- 
abled. Benefits for thousands of claimants were ceased 
at the DDS level without a hearing. In so doing, the 
agency chose to largely ignwe the case law regarding 
subjective complaints and treating {rfiysicians’ opinions. 
Congress and the federal courts responded with vigor, 
as did the SS A administrative law judges, who reinstated 
many claims wrongfully ceased. 

Contemporaneously, the agency instituted the ‘‘Bell- 
mon review,” a surveillance program of judges thought 
to be granting too many disability claims. The effect of 
the Bellmon review on judicial inctependence was chill- 
ing. The American Bar Association issued a commen- 
dation to the Social Security judges in recognition of 
their relentless woric in ensuring the rights of the claim- 
ants in the face of agency pressure. 

In 1984, Congress revisited the issue of the definition 
of disability and the role of the courts in interpreting the 
statute. A cornerstone of the 1984 amendments was 
Congress’s insistence that the agency bring the four lev- 
els of adjudication into line, that is, that it ensure dis- 
ability adjudication be based on one uniform standard at 
each level. While Congress took one track and the 
agency another, the federal cmirts ctmtinued as they had 
to develop the gloss on the disability system. In the face 
of this re^fitution of fundamental aspects of the Social 
Security disability program, the agency embariced upon 
the highly questionable tactic of ‘*nonacquiescence.” 
Ratho- than appeal much of the troublesome jnecedent 
which flowed from the courts, the agerKry proceeded 
simply to ignore such prec^nt in deciding similar is- 
sues in subsequent cases. 

Another, related agency technique was a failure to in- 
form the DDS offices of tire current case law. Because 
(Please turn to page 39) 
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1. Its members were H. Rutberfoid TbnriMiIl. professor. University 
of Kansas School of Law, and a member of the ABA Commissioa on 
Mental and Physical Disability Law, Lawrence, Kansas; Puricia Riley, 
executive director. National Academy for Stale Health Ptriicy, Port- 
land, Maine; Judge William Dressel, Fort Collins, Cokndo; Judge 
Karl Giube, St. Petersburg, Florida; Ellen Marshatt. director, Maryland 
Judicial Institute; Mary-Jane Owen. Disability Focus Inc., Wariiington, 
D.C.; and Erica Wood, associate directar. ABA COtnmi»kn on Legal 
Problems of the Elderly, Washington, D.C 

2. They are Judge Richard S. Brown. Wisconsin Court of ^rpeals; 


Professor Stanley tferr. University of Mar^dand School of Law; As- 
sociate Dean Rdrecca Morgan, Stetson College of Law. Sl Petersburg, 
Florida; Holly Riddle, executive dbector. North Carolina Council on 
Developmental Disabilities; Alexandria Bosna, legal services devel- 
oper. New Jersey Divisioo on Aging; and Bill Scott, president. Abil- 
ities Unlimited, a disabilities issues co n su lt i n g firm, Phoenix, Arizona. 

3. Leon, J. and Lair, T„ Functional Srofus of the Noninstitution- 
alized Elderly: Estimates of ADL and lADL Diffiadties (MIHS Pub- 
lication No. (PHS) 9003462), 1990, National Medical Expenditure 
Survey Researdr Hndings 4, Agency for Health Care Policy and Re- 
search. Rockville, MD: Public Health Service). 
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Moore 

(Continued from page 9) 

disability examiners are guided by policies forth in 
the POMS, they are unable to effectuate case law fen 
which they have been givoi no guidance. This policy 
creates one level of justice for those clainuuits who can 
go on with their i^>peals and another for those who can- 
not or do not know how to pursue their claims. It was 
among other things the nonacquiescence policy that 
prompted Congress to issue the 1984 am»dments u> 
ensure uniform adjudication standards, an effcHt which 


has failed. The American Bar Association also has taken 
a stand against the nonacquiescence {aactice, and passed 
a resolution condemning it 
This in turn has been the cause of a considerable rift 
between agency administration on one side and the ad- 
ministrative law judges, who by oath of office and pro- 
fessional traditiem recognize and honor the controlling 
nature of judicial q[>pellate decisions. The ALJs have 
been caught in the middle of the face-off between the 
agency and the courts. The C^ce of Hearings and Ap- 
peals Handbook, published in 1976, stated: “[Wjhere a 
district or circuit court[’]s decision contains interpreta- 
tiems of law, regulations, or rulings [that] are inconsis- 
tent with the Secretary’s interixetations, the [administra- 
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dve law judges] should not consider such decisions 
binding on future cases simply because the case is not 
appealed/* (M, section 1>161, quoted in Steiberger v. 
Heckler, 615 F. Supp. 1315, 1351 (S.D.N.Y.. 1985), va- 
cated on other grounds, 801 F.2d 29 (2d Cir.. 1986).) 

In 1985 SSA revised its approach and indicated it 
w^d henceforth issue Notices of Acquiescence. Under 
this procedure die agency now issues Acquiescence Rul- 
ings ‘‘identifying circuit court decisions which are at 
variance with established SSA policy” and ‘‘exp laining 
how SSA will apply the decisimi within die circuiL” 
The result of the agency’s failure to adhere to circuit 
court precedent has been an explosive growdi in the 
number of disability cases filed in the federal couits, as 
well as a patchwork of case law varying from circuit to 
circuit* 

The 3SA administrative law judges find themselves 
in this legal and political maelstrom. With respect to 
acquiescence, the agency plays tug-of-war with the 
courts, interpreting holdings narrowly, ignoring them al- 
together, or to all appearances not educating the DOS 
on judicial developments in the law. Far example, DOS 
offices virtually always refuse to pay substance abuse 
cases, despite tte well-developed case law [MX)viding that 
addiction can be disabling. The onslaught of such cases 
is thus simply passed through by the agency to the ad- 
ministrative law judge level, which must shoulder the 
responsibility of authorizing these often unpalatable 
awards. We conclude that the agency finds this law dis- 
tasteful (as do many judges) and has either not instructed 
tile DOS to pay in accordaoice with the law or has simply 
failed to up^te the POMS. 

Another example also illustrates the problem. In 1990, 
the Ninth Circuit held in Gonzalez v. Sullivan, 914 F.2d 
1197 (9th Cir. 1990), that when the agency denies a 
disability claim by issuing a defective notice, tiiat claim 
must be rer^ned as a matter of law. Consequently, ad- 
ministrative law judges throughout the Ninth Circuit 
have, since 1990, been routinely reopening prior claims 
with defective notices, although this is not provided for 
by regulation. 

However, the agency recently issued Acquiescence 
Ruling 92-7(9), holding that Gonzalez may be iq^lied 
only to initial denial notices tiiat are defective, not to 
reconsideration notices that are defective. Most judges 
agree tiiat this interinetaticm is incorrect, but they are 
nevertheless bound by the agency ruling. We emphaxiT^ 
that Gonzalez is a constitutional interpretaticHi by the 
Ninth Circuit, and we are unaware of any autiiority 
within the executive branch to ‘‘reinteriwet” such a 
holding. More inqxirtant, although Gonzalez is now 
three years old, the local DOS offices advise that they 
have never been told how to handle the millions of cases 
sitting in archives that have defective notices.^ To our 
knowledge, the only stage at which Gonzalez is being 
^iplied to correct defective notices is at the administra- 
tive law judge level. This means that the judges must 
often adjudicate prior claims that the DOS has never 
bothered to resurrect, despite the Ninth Circuit ruling. 

As a result, DOS disability examiners malcy determi- 
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nations that are by and large medical, with agency stan- 
dards that do not incmporate an accurate picture of legal 
standards. In contrast, administrative law judges are 
charged by their oath of office to apply the law, regard- 
less of whether they agree with it The judges make a 
legal decision based on medical facts and lay, medical, 
and vocational testimony. Judges, then, adjudicate a case 
that is different from the case as perceived by DDS. 
This, we submit is the discrepancy that is the cause of 
the enormous “reversal” rate at the hearing level. For 
good or for ill, the disability program is and will re main 
a matter of statute, regulation, and case law. The agency 
simply chose to disregard this fact at the initial and 
recTMisideration levels, by following policy rather than 
law. The judges are literally at the center of the storm 
in disability adjudication. 

Fm* the administrative law judge, as we see from the 
ftmgoing discussion, the adjudication of objective med- 
ical information must be accompanied by assessment of 
subjective allegations, including pain, fatigue, emotional 
complaints, and the like. This latter adjudication is left 
to the administrative law judges, as the courts have es- 
tablished it, essentially as a rebuttable presumption cre- 
ated by allegations. 

However, such a system necessarily requires resources 
to investigate the viability of such allegations. No ade- 
quate resources are available to the administrative law 
judge. This situation exists against a backdrop of ever 
changing judicially created rules. In such a context, there 
is little reason to wonder at the multiplying number of 
claims and allowances and the expanded roll of disabil- 
ity recipients currently exhausting the Disability Trust 
Fund. Litigation at all levels continues to grow as the 
subjectivity of the system and the changeability of the 
rq)plicable rules encourages the pursuit of ^)peals.* One 
must be mindful that this system continues to be non- 
adversarial and the Secretary unrepresented, despite the 
changing nature of the law and practice at the adminis- 
trative law judge level. Only claimants are represented, 
and this is the case at all levels of administrative adju- 
dication. Where a claimant is represented, the practical 
effect is that primarily only information favorable to the 
claimant is presented because of the difficulty of ac- 
cessing other information. This, coupled with the neces- 
sity of rebutting subjective allegations and the opinion 
of the treating physician,* results in a situation where the 
judges see a ne^ for evidentiary development of the 
Secretary’s case, but are powerless to direct that devel- 
c^n^nL 

CURRENT MANAGEMENT AND 

ALLOCATION OF RESOURCES 
Management i»actices and allocation of resources do 
not permit the administrative law judges to do their jobs. 
The current organizational structure, both centrally and 
in the field, does not allow the judges to develop their 
cases because diey have no authority over staff in the 
hearing office or the field. This lack of authority leads 
to numy other problems, resulting in a compounding of 
inefficieiKy. )^le numy offices, particularly small 
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hearing offices, manage to wwk well, they do so in spite 
of the current structure. In contrast, many other offices 
do not work well. The reality of the syst^ in die field 
is that there is little consistency in toms of staff re- 
sponsiveness, and many staff personnel respond errati- 
cally, if at all. 

Because the agency holds the purse strings, it can and 
does dole out funds rather stingily to the hearings level. 
The Central Office of OHA, in turn, has hist«ically pun- 
ished offices that it thinks are not doing well by depriv- 
ing them of needed resources — rather than instimting 
management techniques to help revive diem. Moreover, 
the lack of authority is multitiered: Whaeas judges lack 
the authority to direct hearing office staff, the hearing 
office staff have no ability to ensure that the agency field 
offices respond to the requests that are made. This leads 
to much ^stration among the bearing office staff as 
well as the judges. 

The fundamental problem in die Office of Hearings 
and Appeals, as currently constituted, is that the respon- 
sibility and accountability for the entire hearing and de- 
cisional process is placed upon die individual adminis- 
trative law judge, yet the judge has been given no 
authority or resources to carry out this mandate. Admin- 
istrative law judges are said to wear “three hats,” an 
ironic euphemism that is now undermining the hearing 
process itself. The judge is charged with refaesenting the 
interests of the claimant and the Secretary (regardless of 
whether the claimant is represented), arid to be a fact- 
finder — ^yet with no independent investigative authority 
or resources other than astute questioning at hearing. 
The judge has two theoretical sources of support: DDS 
and the hearing office staff. As to DDS, when judges 
deem a case needing additional development and request 
documents or a consultative examination, they must re- 
quest the same through DDS. Often the DDS will not 
cooperate, citing lack of funds, or questioning the de- 
cision; often the DDS itself is simply overwhelmed and 
cannot cooperate. Indeed, judges have <mi occasicm asked 
that agency witnesses appear to explain the agency’s ac- 
tions and rationale, only to find that the agency refuses. 
This is particularly frustrating in overpayment cases, 
which often involve computer entries, calculations, and 
inconsistent notices that are inexplicable. 

As to the hearing office staff, some years ago a “man- 
agerial” decision was made to take away from admin- 
istrative law judges all supervistwy authority over hear- 
ing office support personnel, including staff attorneys, 
decision writers, clerical suppcnt staff, and typists. In 
1981, confronted by a concerned Con^ss about in- 
creasing volumes and delays in adjudication, the agency 
committed to increase the ratio of support staff to judges 
by five to one. While statistics from the agency appear 
to show such a ratio, they do not reflect reality. 

In 1976, when data were first conqiiled regaining sup- 
port staffs, the staff was directly assigned to the individ- 
ual judge, who directed and supervised tfiem <mi a daily 
basis in managing the cases. This system was known as 
the “unit system.” Each judge was assigned a unit of 
support staff members. This system was perceived by 


agency management officials as “insulating the judge 
from agency control,” resulting in the agency’s whole- 
sale removal of staff from judges. 

In connectitm with this reconftguration scheme, the 
agency has delegated supovisoiy and directive authority 
to “manager judges,” known as hearing office chief ad- 
ministrative law judges or “HCXTALJs,” who operate 
with inconsistent, unclear, and unspoken guidelines con- 
cerning their authority. In practice they have no mean- 
ingful authmity over actual resources. Some “manager 
judges” misuse the authority they believe they have. 
While tile official position description of administrative 
law judges provides that they ^all not be subject to 
agency direction and control, and may be subject to su- 
pervision only in general office management matters, the 
agency’s policies have gone far beyond general office 
management matters. 

“Manager judges” perceive and are instructed to be- 
lieve that they, in fact, are the supervisors of the judges 
and may dictate to them the manner and method by 
which a case should be processed, even to the point of 
insisting that drafts of decisions be edited little, if at all, 
so that the typing function will not be delayed. Cases 
are routinely reassigned in some offices after judges 
have made signiftcant discretionary decisions and spent 
considerable time preparing the case. Such direction and 
control by a person not assigned to ti^ case and who is 
a “management official” of the agency is unauthorized 
and should be discontinued. 

The result of this office configuration is that admin- 
istrative law judges have no power to expedite the woik 
or ensure that it is done correctly. Managerial decisions 
are often made for the purpose of facilitating manage- 
ment itself (allocating resources for report writing and 
data gathering, for example, rather than for hearing and 
issuing decisions). In addition, cases are often not as- 
signed (Ml a strict rotational basis, as required by the 
Administrative Procedure Act; rather, a member of the 
support staff, under supervision of management, makes 
a decision about which judge is assigned to which case. 
There is often an imbalance in terms of type, number, 
and age of cases assigned. 

With respect to the current parallel rather than coop- 
erative system of management, judges are dependent on 
staff who are not supervised by judges, but by others 
who assess their performance. Thus, many tin^s judges 
make requests only to find that they have been counter- 
manded or ignored by midlevel supervisory staff. Judges 
in some offices also find that staff attorneys are ignoring 
their instructions in drafting decisions, resulting in much 
lost time while the judges make the appropriate correc- 
tions. Because of their frustration in trying to ensure that 
their w<Mk is done appropriately, die judges have be- 
come demoralized, especially with the added pressure to 
issue a large volume of decisions. 

Thus it is no longer meaningful — and this has been 
die case for over a decade — to speak of support staff 
ratio to judges. The staff do not exist to support the 
judges’ work, but that of management. The true support 
staff ratio of office members to individual judges is now 
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zero to one, as a result of pooling die staff. With the 
inception of the “reconfiguration” system the judge be- 
came isolated, with needless adverse affect 

In addition, OHA has been impaired by inconsistent 
policies of other l»anches within SSA which have im- 
pacted upon its ability to perfcmn efficiently. As an ex- 
ample, the recently instituted Quality Assurance Pro- 
gram has created -an elabcuate 22-page checklist to 
review ALJ decisions, which are fluently much less 
than 22 pages in length. Twenty-five judg» have been 
taken from their judicial duties to perform quality as- 
surance review, another inroad on the corps’s ability to 
adjudicate the backlog of claims pending. At die same 
time, the SSA workgroup on OHA workload issues has 
suggested that, in view of the caseload crunch, judges 
issue short-form decisions and “limit editmial changes 
to initial draft decisions.” The Office of Human Re- 
sources of SSA is simultaneously implementing a pto- 
gram to replace OHA attorney decision writers with non- 
attorney writers. Thus, while appearing to demand a 
high-quality legal product, the agency denies its judges 
the resources to meet the demand. Inconsistent policies 
of this type, by other branches within SSA, inqiact uptm 
OHA in an adverse maimer which is wastefiil and in- 
efficient These practices result in a poor-quality work 
product, a waste of resources, and delay in claims ad- 
judication. 

In short, while responsibility for development of the 
evidence and protection of the interests of all parties 
clearly rests on the administrative law judge, in {nactice 
the judge’s independence and authcnity have been 
roundly undercut by management practices largely di- 
rected to controlling the judge, which q^)ear to have 
stemmed fiom a long-standing ageiKry intolerance of ju- 
dicial independence. Ironically, these limitations on ju- 
dicial authority severely undercut the judge’s ability to 
develc^ evidence favorable to the agency, and place the 
claimant’s counsel in ctmtrol of evidentiary develt^ 
ment. 

In addition, the original notion of the hearing — an in- 
formal “chat” with an unrepresented claimant — is a 
thing of the past Over 80 percent of the claimants are 
represented, and the substantive law has become increas- 
ingly complex. Moreover, there are no rules of proce- 
dure such as those by which other judges diroughout the 
United States manage their dockets. There is no piovi- 
sicm for (nehearing motions, dispositive motions, settle- 
ment or discovery procedure, or control over atttxney 
conduct (fcv example, no sanctions are available for fail- 
ure to provide evidence timely, or failure to disclose all 
evidence). Judges currently are expected to issue 37 or 
more decisions per month; by 1^ tiiey will be ex- 
pected to issue 42 or more decisicms per month; to meet 
the increase in receipts.'^ This currently translates into 
1.6 written decisions per day, in additkm to die duties 
to review, develc^, and hear cases, and to travel to re- 
mote sites. The amalgam of diese factors — diat (»ly ev- 
idence in favor of the claimant is readily availaUe, that 
the judge must bear die burden of rdnitting the pre- 
sunqition that subjective allegations and treating physi- 


cians’ conclusions are suppoitable, and that 1.6 deci- 
sions must be issued d^y— creates an inevitable 
pressure on the system, and results in a 70 to 80 percent 
allowance rate by the judges. 

RECOMMENDATIONS: THE PROCESS AT DDS 

1. Institute one standard for determining disaUl- 
tty. SSA has never cmnplied with Ccmgress’s 1984 di- 
rective to institute a single standard to be applied at 
every level of disability adjudication. The substantive 
law governing disability has been largely defined by 
standards established in judicial settings, but disregarded 
at the DDS level. We recommend that evaluation at DDS 
be brought into compliance with tiiose standards by re- 
quiring the agency to establish guidelines reflecting the 
case law, and to advise DDS regularly of those stan- 
dards. As discussed above, DDS disability examiners are 
currently kept in the dark about the case law or else ill- 
advised by the agency, which chooses either to ignore 
or interpret holdings in an indefensibly narrow manner. 
This reform can be accmnplished by one or a combi- 
nation of the following: 

a. Require a complete revision of the POMS to reflect 
current law, with ongoing advice to the DDS con- 
cerning implementation of the law. 

b. Require agency to establish legal devekq>nient 
teams at the DDS level, consisting of an attorney 
and par^egal charged with developing tiie evidence, 
assembling the file, and reviewing the disability ex- 
aminer’s decision to determine if it is supportable 
under iq)plicable law. We anticipate that if the legal 
team is doing its job, 30 percent (xr more of the case- 
load now presently appealed to the administrative law 
judge level will be resolved below, resulting in eailier 
payment for worthy cases, better preparatimi of the 
cases for hearing, and reduction of tte caseload on 
iq)peal with ccmcomitant fieeing of time and re- 
sources to devote to those cases genuinely in dispute. 
In addition, the legal develqnnent team should en- 
sure that the file is assembled identically to the way 
in which it would be assembled fm* ai^)eal, tiius elim- 
inating the current, very costly jxnctice of completely 
disassembling and reassembling the file at the ^>peal 
level. Once assigned to a legal development team, the 
claim should re main with that team throughout all 
levels of adjudicatitML 

2. AutlKMrize face-to-face interviews at the initial de- 
termination stage at the request of eitha* the c laimant, 
the disability examinor, or tiie legal develqpment team. 
Disability cases are not always clear-cut, which makes 
it very inqwrtant to have a clear visual picture of the 
claimant, his cv her impairment, and its effect oa the 
claimant’s functioning. The availability of face-to-face 
interviews enhances the ability of the claimant to un- 
derstand the issues and present favorable evidence, as 
well as the ability of the agency to assess his or her case. 

3. Abolish the reconsideration decision. As it now 
stands, DDS makes an initial determination under the 
POMS which, if iqipealed, is simply reviewed oace 
again on leconsideraticm (by a different person), but 
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again under die POMS. Given tfiat die POMS do not 
accurately reflect die standards apfdicaUe to disability 
adjudication, one can fairly condhide that under the cur- 
rent system, DDS is simply doing half the job. but dmng 
it twice. Instead, we suggest diat die initial determination 
itself be a two-part decision: one jnedical. the odier le- 
gal. Thus, DDS will be doing the entire job. srftidi. if 
done correcdy, need be dcme only once. One can rea- 
sonably project diat widi die tevisian of die POMS, im- 
plementation of die legal developmrat team, and insti- 
tutimi of face-to-face interviews, die number d cases 
correctly decided at die agency level will increase and, 
dKue in^iortandy, result in paying deserving claimants 
earlio*. To the extent that die agency has relied on the 
reconsideration level to act as a **sifter** ci cases, re- 
consideration should no longer be necessary. 

4. Enhance the quality of die evidence by insdtnt- 
ing training for consultative ex a m i ners . The consul- 
tative examinatimi should be. but unfartunarely is not. a 
valuable tool for disability examiners or juries. The ev- 
identiary value of consultative medica] examinations is 
actually quite low, largely due to lack of training and in 
part due to inadequate funds. Currently rqpocts d such 
examinaticHis are virtually meaningless in terms d de- 
termining functional limitations; oflen die physicians — 
who are practicing doctors trained to take a history and 
place credence in subjective conqriaints— merely rqxxt 
what the claimants have told diem instead of naaldng an 
objective evaluation. The investment in formsic and le- 
pOTt-writing training would yield vasdy siqierior deci- 
sions at both the DDS and administrative law judge 
level. This will require adequate funding. 

5. Rdbrm the DQB review ^weess. Currmdy 
“quality contror* at die DDS level invrdves reviewing 
only the decisions granting benefits. Even assuming that 
this one-sided review does not actually skew die system, 
it cotainly has the iq^iearance of dmng so. We recom- 
mend that quality control include an equal randenn sam- 
pling of bo^ grant and denial decisions, in conformity 
with accqitable statistical practices designed to ensure 
integrity of die sample, to ensure diat all decisions are 
carefully made. 

THE PROCESS AT THE HEARING LEVEL 

6. Require the agency to estaUidi an adversarial 
system rd* aiUodkation at the hearing leveL The time 
has (XHne to acknowledge that die disability systrai, at 
die hearing level, has not only changed fundammtally 
since its inception, but also that die matters at stake to 
both the claimant and the public are utmost impor- 
tance, not the least of uiiich is die average actuarial 
value of $90,000 per case. While die vast majority d 
clainoants nudte genuine or at least drfeadUe daims, a 
disturbing number file bogus claims. An adversarial sys- 
tem is die classic American way d ensuring balance in 
truth-seeking process." The puUic merits having its in- 
terests i»otected to the same extent afforded claimants, 
who regularly avail diemselves of needed, helpful, legal 
representation. To ensure hi^-qualiQr rqxesentation, we 
recommend that only licensed attorneys be admitted to 


practice in these hearings. 

Providing representation for the Secretary is integral 
to die invdvement of the agency duoughout the process, 
as set fofdi in Recommendation 7. However, some 
dahnants nuiy not be re pre sen ted an attorney, and 
where claimants ippear pro xe, procedures must be 
adapted accordingly. Neveid|dess, die legal team for the 
Seoetary should be diarged with req;ionsibility for de- 
veloping and presenting the evidence, to ennire diat all 
appropriate evidence is available to die fact finder. When 
the claimant is rqnesented, such a system vrill result in 
the type d adversarial hearings dut are typical under 
the Admudstrative Procedure Act 

7. Restore the entire respons i bility fm- devehqi- 
ment of the evidence to the agency, and remove tiuit 
rr sp ons i h i l ity from tfie administrate law Judge. As 
moitiooed, the current system retains the fiction that die 
administrative law judge should and can successfully 
wear dnee hats, rqiresenting the interests of the Secre- 
tary and the claimant vriule acting as a neutral fact 
fmder. This fiction ill serves all parties, for two primary 
reasons. The first tuid most pmrtical, reasmi is diat 
udiile judges are given that teqxmsibility in tbeory, in 
practice diey are provided no us^ tools for carrying it 
out Indeed, they are more oflen diwarted in their effents 
to flilfiU this responsilnlity, dqmiding on DDS person- 
nel may or may not re^o^ to requests, d^ending 
on claimants* attorneys who may or may not supply all 
relevant evidence, and without meaningful recourse to 
personnd in their own hearing offices or field offices. 

The second, and most ccmqielling, reason is diat con- 
flict of interest is sinqily unavoidable. An impartial fact 
finder must not be in die business of develt^ing evi- 
dence and questioning witnesses; be or she should be 
evaluating the evidence, not generating it M(xeover, the 
interests of die two litigants are so obviously adverse 
that a judge wearing three hats cannot do justice to one 
without doing injustice to die other. Instituting a legal 
devdopment team at the DDS level will go far toward 
accom^ishing die placement of this responsibility where 
it belongs — with the agency — v^iere it should remain at 
all phases of adjudkatum. 

ff, de^te the foregoing recommendation, the devel- 
opment responsibility were maintained with the judge at 
tte hearing level, dien five odier key reforms would be 
necessary to offset die burden diis responsibility im- 
poses. Hrst, die regulations must be amended to grant 
audiority to administrative law judges to issue orders of 
remand to die DDS, requiring the DDS to cany out die 
particulars d fbose orders. Second, judges must have 
access to adequately trained court eiqierts. The current 
situation allows experts to eater a bearing room with 
virtually no training in die disability system and no no- 
tion d their qipropriate foraisic function. Many of the 
medical experts believe, mistakenly, diat their duty is to 
aedve a puzzle for die administrative law judge, some- 
how discovering the proper diagnosis that explains the 
claimant’s subjective conqilaints. Thus, rather than ex- 
amining the record fiom an objective point of view and 
some badLground in forensics, medical experts in many 
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cases arrive at conclusions supporting the claim for dis- 
ability. Third, judges must be given enfcMxeable sub- 
poena power, and the agency must be required to supply 
agency witnesses for hearing when requested. Fourth, 
adequate funds must be allocated to pay for high-quality 
expert testimony, subpoenaed documents, and die like. 
Fifth, outside investigative resources, such as sub rosa 
investigations, siihilar to those used in woikers* com- 
pensation schemes, must be (vovided. 

8. Reaffirm ABA support for an independent Fed* 
eral Administrative Law Judge Corps. The ABA has 
long suf^rted an independent administrative judiciaiy, 
and the need for this independence is especially impenr- 
tant now. If the words of the Administrative Procedure 
Act granting Judicial independence are to have any 
meaning, that independence must be structural so that 
judges’' obligations to tqiply the law are not thwarted. 
Judges cannot long survive in an agency whose public 
and private agenda is in direct conflict with the very 
integrity of the judicial process, from the administrative 
law judge to the federal courts. Equally important is the 
current public perception that adniinistrative law judges 
are simply tools for the agencies that employ them and 
that litigants will not get a fair shake on appeal. A bill 
before the Senate, S. 486, which would establish an in- 
dependent corps of administrative law judges, was 
passed on November 19, 1993, and is now (Hoceeding 
through the House in H.R. 2586. Senator Arlen Specter 
spoke eloquently about the need for the bill: 

... as we have seen the progress of the adminis- 
trative agencies in carrying out the complex laws 
of the federal bureaucracy, which is too massive, 
these administrative law judges have been created 
as part of the executive branch. Whereas they ought 
to be independent, and ought to function in the tra- 
ditional role of judges, as impartial, they have, re- 
grettably, been subjected to pressures from within 
their own agencies. (Cong. Rec. November 19, 
1993, at S. 16555.) 

The separation of the judges from a dependent posi- 
tion and employee status with the agencies, and estab- 
lishment of a truly independent judicial position, will do 
much to ensure the protection of the claimants’ rights 
and to assure the public that appeals before administra- 
tive law judges are fair and impartial. 

The independent corps itself must be structured to en- 
sure the independence guaranteed by the Administrative 
Procedure Act. Lessons from OHA dictate that, at a min- 
imum, the corps must: 

a. restore supervisory control of support perscMuiel to the 
judge 

b. eliminate unnecessary layers of management, includ- 
ing the ten regional offices, whose function is simply 
to micromanage the hearing offices, and convert the 
position allotments to meaningful support staff in the 
hearing office to work on the case backlog. 

c. eliminate unnecessary supervistny, and multiple ex- 
isting supervisory, positions in the hearing office and 
allocate those employees to woik on the case backlog. 


d. remove actual and apparent policies which permit 
’’manager judges” to supervise and direct individual 
judges in the performance of their judicial functions. 

e. restore case assignment on a strictly rotational basis 
as r^uired by the Administrative Procedures Act 

f. fmihibit removal and reassignment of cases from one 
judge to another, except with consent of the judge 
from whom the case is removed, except where or- 
(tered on remand or where the judge is unable to 
serve. 

Indeed, such reforms are necessary regardless of whether 
an independent corps is established. 

9. Early dispute resdution or other dbpositioiL 
Passage of the independent corps bill will not, however, 
solve all of the problems at the hearing level. There must 
be means of resolving cases short of full-blown hearings. 
These means include: 

a. Prehearing motion procedures addressing Juris- 
dictional, procedural, and substantive defenses. 
Currently there is only a narrow band of resolutions 
for disposing of a claim: on-the-record decisions 
which must be decided favorably to the claimant, or 
a hearing. A means of summary judgment should be 
instituted for cases which involve only matters of 
law, which happens quite often in overpayment cases. 
Jurisdictional motions (for example, concerning time- 
liness of filling) should be available for the agency. 
Both claimants and the agency should have the au- 
thority to bring such motions. 

b. Institution of settlement procedures between the 
clahnant and his attorney and the legal develop- 
ment team. Currently the only prehearing disposition 
procedure in place involves a system euphemistically 
known as the prehearing conference. In practice, the 
system involves the master docket clerk assessing the 
case against a set of criteria (advanced age and ad- 
verse vocational factors). The case is then assigned 
to a staff attorney at OIL\ who reviews it and makes 
a recommendation either to issue an on-the-record 
favorable decision or to proceed to hearing. We pro- 
pose that, instead, the agency’s legal development 
team, which is much more familiar with the claim, 
should have responsibility to negotiate meaningfully 
with the claimant, investigate leads, and obtain aU 
other outstanding evidence, as well as enter into a 
proposed settlement, subject to the approval of the 
judge to whom it is assigned. 

10. Narrowing and presenting the issues for hear- 
ing. If the case cannot be resolved by settlement, the 
agency (through its legal development team) and claim- 
ant should attempt to limit the issues remaining in dis- 
pute to be resolved by the judge at hearing. The legal 
development team would then have the (^)poitunity, if 
it or the judge chose, to present the issues and the evi- 
dence at the hearing, as the claimant does now and 
would continue to do, along witii the power to call and 
cross-examine both lay and expert witnesses at the hear- 
ing. In addition, we recommeiMi that the judge have au- 
thority to order the agency to be rejHesented to ensure 
full airing of the facts and issues. As indicated previ- 
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oiisly, diis is paiticulariy important in program issues 
such as overpayments which often involve computer en- 
tries and calculations diat are not c omp re fa ensible based 
cm the documentary evidence alcme. 

11. Realignment of personnel to reflect the reas- 
dgpm^it of the devdopmental, invedigatory, and 
representative functions. The agei^’s claim of a ftve- 
to-one staff/judge ratio, as mentioiied earlio*, really 
translates to the judges having no staff. Judges need staff 
but do not need five suj^rt personnel each. We believe 
a judge’s chambers are well served by a law clerk, a 
clerk/typist, and a centralized docketing office, much as 
the federal courts now employ. Currently, bearing of- 
fices house career staff attorneys and hearing assistants. 
The hearing assistants put in order die file received fttnn 
DDS, and are respcmsible for indqieodent development 
as well as carrying out the judges* requests for devel- 
opment: All of their work is prdiearing. These positions 
can be eliminated at die hearing level because diey 
would be transferred to the legal development team. The 
legal research and drafting functions at the hearing level 
should be performed by law clerks assigned to and su- 
pervised by the judges, with perhaps a two- or three- 
year tenure, rather than by career attorneys udiose talents 
are best us^ elsewhere, such as the l^al develoimient 
teams. The net result of diis would, ci course, be a re- 
duction of staff at the hearing level, widi a concomitant 
increase at die agency level, under diiect omtrol of the 
agency. 

12. Institution of uniform rules of ndmlnistrative 
procedure. Currently no rules exist to manage the case- 
load or ensure that claimants and dieir attorneys ccmqily 
with even the most rudimentary of expectations in a ju- 
dicial setting. A poignant example of diis need is a re- 
cent case in which an AU was chastised by management 
ftnr attempting, to require, in pre he a ring orders, that die 
claimants’ attorneys submit dieir evidence in a timely 
fashion. Such rules are necessary for die anticipated in- 
dependent corps, and will be needed even if die corps 
legislation is not pass^. In addition to the establishment 
of prehearing motiems by such rules, die procedural 
scheme must address disdovery procedures, timeliness 
and submission of evidence, and elating of die evidence. 
The current system requires the administrative law judge 
to develq;) the case a^ resort to uncertain, balky staff 
within the agency who may or may not respond. With 
a legal develofunent team and rules of administrative 
prot^ure, these functions will be carried out where it 
qiprqpriately belcmgs — by ^ parties. The committee 
recommends immediate inqileinentation of Uniform 
Rules of Procedure. 

THE POSTHEARING PROCESS . 

13. Close the record at the hearing level and re- 
instate the substantial evidence test on appeaL M in- 
dicated previously, the current regulations allow intro- 
duction of evidence at virtually every level of adjudi- 
cation, even so far as the U.S. district courts. One must 
keep in mind that a claimant has six poiratial levels of 
adjudicatioi available to him or her. initial, reconsida'- 


atirni, admiiustrative hearing, administrative appeal, ap- 
peal to district court, and qipeal to circuit com. Yet the 
evidence of record is a moving rarg^ and subject to 
diange at twry level except die last As a result, claim- 
ants and their attorneys are aUe to keqi a case ^tinning 
for any number years, iqi and down die lad^. No 
^ypellate system can function undo' such circumstances; 
nor does due process requite such an open-ended op- 
pmtunity to make one’s case. Rules of finality are re- 
quited to g^ and keep die backlog under omtrol. 
Tbeieftue, die reemd mu^ close at the hearing level, the 
<mly excqition being for good cause such as newly dis- 
covoed evidmee. 

The issues on appeal should be narrowed. Currently, 
riaimantx can laisc foT die fitst time before the 
Appeals Council and the district oiurt, uhidh, rather 
than deal widi them on die merits, sinqily remand for 
yet another hearing. This is an untaiaUe state of idfairs, 
particularly uheie 80 percent of die claimants are rep- 
resented. A hue qipeilate system riwold be instituted 
ud^re the issues reviewed are diose raised below, where 
findings of fact are sustained udien siqiptxted by sub- 
stantial evidence, and where die focus is on af^uopriate 
standards and cooclnrions of law. 

14. Institntioii of a Social Security Court of Ap- 
peals under Artide HL The patchwork of circuit law 
must be int^rated into a sin^ court whose authority 
cannot be diallenged by die i^aicy. We nibmit that a 
fedoal circuit court whose function is tt> establish a na- 
tionwide set of standards will obviate die lawless prac- 
tice oi nonacrpnescence. In this regard, the rulinp of tiie 
court must be applicable at all levels of adjudication, and 
the DDS in particular advised of the import of those 
rulings. This reco m mendation does not disturb die claim- 
ant’s right of appeal to die federal district court. 

INTERIM EMERGENCY PROCEDURES 

We tecommeod that the process for inqilementing the 
foregoing recommendations b^in now and proceed 
apace. In die meanwhile, as we wait for new systems to 
be put in ]dace, die i^ency continues to fiKC a nightmare 
backlog. The agency should explore immediately a sys- 
tem whereby retired judges and soon-to-retite judges can 
be retained on an interim or part-time basis after retire- 
ment, widi a provision for adequa t ely funding contract 
support staff. The agency is now considering part-time 
or contract judges to be hiied from the newly opened 
n^ster. We &sapptoye d diis proposal, given the lack 
ci trainiiig. experience, and uncertain qualifications that 
can be eiqpected when hhing from the register outside 
the DOimal process. 

V • • 

The impact of the disability system is widespread. It 
affects not only the public servants and claimants in- 
volved in it, bat the public at large simply in terms of 

its budgetary impact. It is the Conference’s hope that the 

foregoiiig report and recommendations will serve as the 
starting point for ABA invtdvement in reform of tiiat 
system. *11“ 
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1. The backlog situatioo is as 



Receipts 

^ProAtedon 

Backlog 

1994 

522,000 

421.000 

459,000 

1995 

542.000 

502,000 

499,000 

1996 

626.000 

562.000 

563.000 


The praductkm and backlog figures assonK an increment of 210 
judges (wi* appropriate support sniff) for FY 190^; ISO in FY 1995 
Kid 60 in FY 19% (with a small altritiaa in 19%) and productivity 
increases above 1993 levels. To achieve the match between receipa 
and dispositions, die required pnxhictivity levels am: 

1994: 972 judges 936 cases per judge per moodl X 12 mos. » 
420,000 

1995: 1,072 jw^ 939 cases per judge per month X 12 mos. * 
501,700 

19%: 1.102 jiM^ 942 cases per judge per month X 12 mos. « 
555.400 

The foregoing figures are even more sobering if one foctors in 
t e ti reme m s in greater numbers dian now anticipated. OHA anticipates 
only small attritioo in 19%. However, cuirendy over 50 percot of 
the ALI corps widiin Social Security is eligible for r e dr e m e n t, and 
one can safely assume that once those judges have achieved their 
“hi^ duee years’* for calculating nmimimi r edre m en t benefits, many 
wiU leave the corps. This should be happening widiin three to six years 
idler the 1990 pay raise. 

2. At the behnt of Vice-President A1 Gore, in cormecdoo with his 
Nadcmal Perfixinaoce Revkw, SSA has formed an 18-member task 
force to reengineer the disability process. This report and its recom- 
meodKions have been forwarded to that task force nhicfa iwiH its 
initial proposals for comment on April 1. 1994. 

3. During FY 1993, die Appeals Council remanded 26 percent of 
the cases iqipealed to that level The federal court remand rate was 42 
Gpercent 

8374. DOS is actually composed of state offices that contract with 
the agency to petfixm disalnlily evaluadons. 

5. The Finance Committee’s concern with rising costs was voiced 


at a time when the number of disidrility recipieiits had risen from 
455371 in 1960 to 1.193 miUioo in 1966. The fttlure of congressional 
efforts in 1%7, and in 1984 (see discussion, below), to limit the in- 
crease is reflected in the fret dim 1992 the disiMU^ reciiriem ndl 
had risen to 4.9 million. See Social Security Bulledn, Annual Stads- 
dcal Supplement 1993. The cost in drdlars rose ipaoe, from $5^ mil- 
lioo in 1960, to $1.78 billion in 1966, to $31.1 billion in 1992. Id. 
The forepiing figures are for Titk D bene&iaries only, ndiose bmiefits 
are paid duough the disidiillty tnist fund, b addidon, b 1992 some 
5.6 ndUioa people receiited an average modify SSI ifisidMUiy pi^mem 
of approximately $361, a cost d $21.7 billkm from the U.S. General 
Fund. 

6. See CFR 404.985 and 422.406. 

7. OHA has recendy advised diat there are Gm^alez instructions 
in the POMS. (GNO 03109.100-.150 and DI 327 17.001-. 030.) How- 
ever, the actual claims seen at (XiA do not rdlect that the agency 
DDS offices are m fact reopening prior defective claims. Indeed, the 
agency is now destroying all Tide n claim files tfau haite had not 
claim activity for five or more years to free iqi storage space, midering 
ft impossible to determine whether Gonzalez might iq^ to them. 

8. This, along widi virtually no finality m die system, results in 
claimants’ attorneys doggedly puraiing claims through e^y Ka^. 
knowing that the chance oi smne degree of success on tqipeal is sub- 
stantial. The process is commonly known ammg the claimants* Ktor- 
neys as “going back to die well’’ 

9. See in this latter regard, Novack et al.. Physicians' Attitudes 
Toward Using Deception to Resolve Difficult Ethical Problems, Jour- 
nal of the American Medical Association, May 26. 1989, indicating 
s tati s tically a wilUngness of fdiysicians to deceive insurers for the 
global well-being of their patirats. 

10. See Footnote 1. CXiA bases production expectations not on fac- 
tors such as feasibility and quality, but sinqiiy by dividing the pending 
caseload by the number of available judges. 

11. Oth^ benefits programs, such as Black Lung Benefits Act and 
the Loogsbore and Harborworkers Conqiensation Act. provide for ad- 
versarial hearings at the administrative level. 


SSA Disability Resolution Adopted by 
the Nationfd Conference of 
Administrative Law judges 

Febmaiy 1994 


Whereas the National Conference of Administrative Law 
Judges has long been aware of serious problems ex- 
isting at the administrative hearing level in Social Se- 
curity disability cases; and 

those problems appearing to have resulted in a backlog 
that threatens the ability of Social Security adminis- 
trative law judges to ensure due process; and 

the Health and Benefits Committee having rqxMrted on 
the source and nature of those {Hoblems; now there- 
fore 

Be It Resolved that the National Conference of Admin- 
istrative Law Judges recommends reforms as follows: 

Prehearing: 

1. That the Social Security Administratioo be re- 
quired to institute, at aU levels of decisitm-mak- 
ing, one standard for deciding disability based on 
the current law as determined by the Congress 
and the fe^ral courts, by inqilementing a ctxn- 
plete revision of the Program Operations Manual 
System and establishing legal develqpmrat teams 
at the agency/jne-heaiing level. 


2. That die Social Security AdmmistraticHi authorize 
face-to-face interviews with c laiman ts at the ini- 
tial determination of disability claims. 

3. That uptHi in^lementation of the foregoing, the 
Social Security Administration abolish the recon- 
sideratitnt level of decisi<m making. 

4. That the Social Security AdministratitMi be re- 
quired to enhance die quality of independent 
medical assessments by training and increa^ 
funding for consultative examiners. 

5. That the Social Security Administr^on require 
its Disability Quality Branch to review equal 
numbers of allowance and disallowance decisions 
in conformity with stadMical procedures designed 
to ensure the integrity of the process. 

Hearing: 

6. That Social Security hearings be adversarial in 
nature and representation of all parties, be by duly 
qualified atuvneys. 

7. That responsibility for development of evidence 
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be removed from die administrative law judge 
and placed upon the parties; or, in the altemadve, 
that the administradve law judge be given direct 
control over and access to investigative resources 
prinunily by way of remand authority to the 
agency. 

8. That the American Bar Associadcm reaffinn its 
position supporting an independent coips of ad- 
ministrative law judges. 

9. l^t early dispute resolution measures be under- 
taken by way of prdiearing motion and settlement 
procedures between the claimant and the agency 
legal development team. 

10. That the p^es be required to narrow the issues 
for hearing. 


11. That personnel be realigned to reflect the reas- 
signment of the development, investigative and 
representation functions, such that aU prehearing 
w(xk remains with die agency. 

12. That uniform rules of administrative procedure be 
develtqied for immediate inqilementation. 

13. That tte record be closed at the hearing level. 

14. That a Social Security Court of Aj^ieals be estab- 
lished pursuant to Article in of the U.S. Consti- 
tution, to ensure a uniform, nationwide standard 
for deciding disability mattes. 

15. That interim emergency procedures be imple- 

mented, ctmsisting of a system for employing re- 
tired judges on a part-time basis, with full funding 
for a^uate contract support staff. aj^ 


Special 

(Continued from page 20) 

office. All panelists will dien discuss how to design and 
implement an effective security system. 

Disasters: Natural and UnnatnraL What Happens 
Next? This {Mxigram will focus on emergency proce- 
dures for jurisdictions experiencing or recovering from 
disasters (e.g., hurricanes, earthquakes, riots, or fire- 
storms). 

Fainilies ct Judges: What is Their Burden? How 
Do Their Problems Affect Judicial Functioning? A 
panel of distinguished judges will discuss the following 
questions: How does the stress of judging affect the fam- 
ily? Do the tensions of judges cause excessive discord 
in the family? 

Sex Abuse Inside the Family: A Treatment Model 
The Montgomery County, Maryland, intrafamily sex 
abuse fnogram will be presented. 

These are just a few of the exciting educational and 
social programs that will be presented during the 1994 
Annual Meeting. 

Finally, it has been an honor to have served as chair 
of this dynamic Conference at a time when there is so 
much activity in the area of the administration of justice. 


This Conference is a powerful fnce because of the tal- 
ent, energy, and commitment of its officers, directors, 
C(»nmittee chairs, and sustaining members. I thank each 
of you for your efforts during this past year. While those 
who have made significant contributions are too numer- 
ous to moiticHi, I must eq)ecially acknowledge and 
t h a nk Judge Resa Harris arxl the 25th Anniversary Com- 
mittee; Judge SalvadOT Mul6, the social host, for plan- 
ning the Louisiana Supreme Court reception and assist- 
ing in various social events; Judge Robin Smith for the 
newsletter. Judge Beth Keever for membership activi- 
ties; Judges Roger LaRose and Ben Aranda fen- rede- 
signing the membership brochure arxl designing the 25th 
aimiversary pen; Judge Bob Pirraglia for duuring the 
special cmnmittee tm enhancing (^qxxtunities for 
NCSCJ and drafting a document to help the Conference 
position itself for enhanced leadership roles in the ABA; 
Judge Bill Kelly for being NCSCJ’s Rock of Gibraltar 
and for his unselfish assistance in so many things; and 
for all those judges who are putting together programs 
for the Annual Meeting — JudgfResa Harris, Judge Bob 
Pirraglia, Judge Clint Deveaux, Judge Roger LaRose, 
Judge Sandra Thompson, Judge Inrank Moran and the 
Flaschner Award Ceremony committee. Judge F. A. 
Cosset and die Educatitm Award Committee, and our 
staff director, Kristin Taylm. ajj- 


JAD 

(Continued from page 17) 

liberty or property to the judgment of a court, the 
judge of which ^ a direct, personal, substantial 
pecuniary intoest in reaching a conclusitm against 
him in his case 

We have been referred to no cases at common 
law in England, prior to die sep^tion of colonies 
from die mother country, showing a practice that 
inferior judicial officers woe dqiendent uptm die 
ctmvicticHi of the defendant for receiving dieir com- 
pensation. Indeed, in analogous cases it is very 
clear diat die slightest pecuniary interst of any of- 
ficer ... in die resolving of die subject-matter he 


which was to decide, rendered the decision void- 
able. [Citations omitted] 

And, citing Hawkins, 2 Pleas of the Crown, Bk. 2, ch 
8, §$ 68, 69, die opinion continues: 

There was at the common law die greatest sen- 
sitiveness over the existence of any pecuniary in- 
terest however small or infiiiitesimal in the justices 
of the peace. [47 S. Cl 442). »JJ- 


1. Oiffoid I. Levy, Tempest At Town Court: A Judge 
Ousted for Not Enough Fines, N.Y. Tunes. May 8. 1994, « Bl. 
BS. Benooal co m mu n ica lioB between Jo^ Snilb and Jud(e 
lames B. Keir. lone 17. 1994. 

2. M 

3. Peisonal knowledie of the dHir, wbo was bom and laised 
not that fir from Metuebea 
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Will T. Dunn. Jr. 

ATTORNEY AT LAW. PA 
400 PETTIORU STREET 
OREENVILX^ SOUTH CAROLINA 520601 

1 (800) 273-3866 (803) 242-1303 FAX< (803) 235-1968 

May 15, 1995 


Phillip D. Moseley, Chief of Staff 
Committee on Ways and Means 
U.S. House of Representatives 
1102 Longworth House Office Building 
Washington, D.C. 20515 

Re: Hearings on Social Security Disability System 
Dear Mr. Moseley: 

This is in response to your advisory of May 3, 1995, 
informing that the Social Security Subcommittee will hold 
hearings on ways to improve the disability system. 

I have been an attorney for 26 years. My practice is 
devoted primarily to Social Security disability cases. I am a 
sustaining member of the National Organization of Social Security 
Claims Representatives (NOSSCR) . I've also served as Social 
Security Section Chairman for the South Carolina Trial Lawyers 
Association. I have been active in lobbying before Confess and 
the Subcommittee with regard to various measures impacting the 
Social Security disability system. 

In my opinion, the major problem facing the disability 
system at the present time is the Agency's persistence in 
attempting to implement various aspects of "reengineering." It 
is my understanding that, when reengineering was proposed, a 
couple years ago, there was overwhelming opposition. One has to 
ask why the Agency continues to pursue reengineering when very 
few people seem to think it's a good idea. 

One aspect of reengineering particularly concerns attorneys, 
and that is the proposal to create "adjudication officers," who, 
apparently, would be non-lawyers, something less than 
administrative law judges, and apparently the equivalent of 
Solomon when it comes to dispensing wisdom. 

I have yet to see an estimate of what any of the aspects of 
reengineering would cost. I suspect the cost is prohibitive. 
However, with regard to reengineering proposals, one is compelled 
to inc[uire, why are we trying to fix something that's not broken? 
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Phillip D. Moseley, Chief of Staff 
May 15, 1995 


I am quite familiar with problems faced by the disability 
system with regard to the Office of Hearings and Appeals in 
Greenville, South Carolina. That office, for example, is in dire 
need of additional support personnel — secretaries and 
administrative people. Instead, the Agency hires approximately 
200 additional administrative law judges, and sends three of them 
to Greenville. We were glad to get the new judges; however, 
sending three judges to Greenville was like sending three more 
chiefs and no more Indians. I'm advised the Greenville OHA is 
still seriously short-handed on secretaries, etc. 

Most Social Security disability lawyers, and I happen to be 
one of them, are convinced the purpose behind most of the so- 
called reengineering proposals is to eliminate lawyers from the 
system. 

If the Agency's purpose is not to eliminate lawyers, why, 
then, would Commissioner Chater propose to stop withholding funds 
to pay attorneys? In my own practice, if attorney's fees were 
not withheld, I would probably not realize a fee in at least 20% 
of the cases I handle. 

If the Agency stopped assisting us in receiving fees, I 
would have to carefully screen every case, and decline to 
represent a lot of disabled people, simply because I did not feel 
they were good credit risks. 

I realize there is not a lot of sympathy toward lawyers in 
this country, or in Congress at the present time, however, with 
regard to the attorney-fee issue, I suggest you consider two 
things: 1) it is clear the majority of people are not going to 

be awarded disability benefits unless they can get the assistance 
of competent attorneys; and 2) attorneys are not going to take 
these cases unless they can be assured of payment if and when 
they are successful. In other words, with regard to the 
attorney-fee issue, in Social Security disability claims, what 
benefits the attorneys also benefits the claimants. 

In summary, I would like to see 1) the Agency hire more 
secretaries and support personnel to assist the administrative 
law judges in working the cases up for hearings and in getting 
decisions to claimants in a timely fashion; 2) an end to efforts 
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to implement reengineering and a focus on the system we have in 
place; and 3) a strong rebuke from Congress to Commissioner 
Chater for suggesting the Agency does not need to assist 
attorneys in receiving fees. 

With regard to attorneys' fees in Social Security disability 
claims, it should also be pointed out that these fees, i.e., 25% 
of retroactive benefits, are the lowest contingent fees charged 
by attorneys for any sort of representation. Also, it should be 
emphasized that attorneys such as myself, who handle a great many 
of these cases, do not get paid 25% across the board. We don't 
get a fee in cases we lose. Even in the cases we win, we rarely 
get 25%. First, the Agency refuses to approve any fee in excess 
of $5000, and secondly, there is no provision under the present 
system for recouping expenses advanced by attorneys in order to 
win these cases. 

If Congress is serious about improving the system, I would 
like to see an attitude toward attorneys' fees that guarantees 
attorneys can be reimbursed for costs and expenses that are 
advanced in the successful handling of disability claims. 

I hope these comments prove useful to you in your inquiry. 
Thank you for your attention. 


Yours truly, 

will T. Dunn, Jr. 

WTDjr/nrg 

cc : Nancy Shor 

Executive Director, NOSSCR 
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Clara W. Dworsky 
2025 W. Alabama 
Houston, Texas 77098 
(713) 523-1349 

WRITTEN STATEMENT FOR INCLUSION IN THE PRINTED RECORD 
OF THE SOCIAL SECURITY DISABILITY HEARINGS 

As an attorney engaged solely in the practice of Social Security 
law, I am deeply concerned with particular aspects of the current 
disability insurance program, which I am not certain the new 
"reforms" may be adequately addressing. I am especially concerned 
about the current program's effect on the rights of many social 
security claimants as well as on the representation of these 
claimants by their attorneys. 

First, my experience has been that there is a general unawareness 
in the community of the existence of the disability insurance 
program. I have seen too often individuals applying for and 
receiving early retirement because they are no longer able to hold 
a job due to declining health. They may have been unable to work 
for several years and finally, out of desperation, seek early 
retirement, perhaps not understanding completely that the benefits 
will be permanently reduced, that they will not receive Medicare 
until age 65, and that they may be eligible for disability benefits 
at the full rate and with Medicare. In fact, many of my clients 
have stated to me that they wish they would have known about the 
disability program sooner. 

I would like to urge allocation of a budget to establish an 
effective “outreach" program to keep the public apprised of the 
various benefit programs available, including the disability 
program. Perhaps the Social Security Administration could 
distribute brochures at key locations, such as hospitals, or 
publicize through the media on an ongoing basis. The outreach 
program should be directed so that all individuals, and not 
necessarily “high" target groups, can be informed. Although the 
Administration currently has an "800" number individuals can call 
for information, many are unaware of this. The program should 
“come to the citizens" rather than have individuals, many of whom 
are gravely ill and perhaps with a limited education, search for 
assistance. 

Second, having worked extensively with the statute, I have noticed 
that the listing of impairments, 20 C.F.R. Pt. 404, Subpt. P, 
App.l, is outdated in several areas. For example, there is no 
section pertaining to women's health issues. While the section on 
cancer addresses some women's issues, there are many areas not 
covered that certainly should be recognized. I understand there is 
a study that shows that women, particularly housewives, tend to 
fare worse in their disability claims than men. I would urge this 
be examined and corrected. 

Further, there are ailments that are addressed but are not based on 
current medical standards, such as sickle cell anemia. One of the 
standards under the listing is "chronic, severe anemia with 
persistence of hematocrit of 26% or less." It is my 

understanding, per the testimony, at a disability hearing, of a 
physician with extensive background in hematology, that the 
hematocrit level is relative because it has no direct correlation 
to the frequency of crises. Rather, it is the reticulocyte count 
that is significant because it reflects a constant state of 
hemolysis. I submit the statute (effective through December 6, 
1995) should so reflect the standards of the medical community. 
Similarly, connective tissue diseases such as fibromyalgia, and 
illnesses such as chronic fatigue syndrome, should certainly be 
more clearly addressed and defined and standards should be 
promulgated to qualify these as impairments. With all the 
"reforms" in the disability program, many of which could result in 
fewer awards of benefits, I submit it is most imperative that the 
listing of impairments be an accurate reflection of the ailments 
and revised to include "newer" ailments. 

Third, I submit the section regarding worker's compensation 
payments, providing for an offset where a claimant is entitled to 
both Social Security benefits and worker's compensation payments, 
should be revisited. I have seen too often claimants' benefits 
reduced to such small amounts ($ 50.00 a month, for example) and 
for such great lengths of time (one case 15 years!) because they 
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were injured on the job and received a “settlement" that they are 
in essence in no better position than they were prior to receiving 
disability benefits. I think it is a great injustice to claimants 
to penalize them, in the form of lower disability benefits, for 
receiving a "settlement", which, to oversimplify, is but 
compensation for an injury to the body suffered while employed. 
Such appears to be in direct contravention to the purpose of the 
social security disability program to assist individuals who are 
unable to work. Further, the two programs are funded separately 
and should have no bearing on one another. I would. suggest it is 
an inequity to maintain the current provision. 

Finally, I believe the proposed plan to eliminate withholding for 
attorney's fees in Title II cases should be carefully reexamined. 
While I understand the need to make the Administration more 
efficient, eliminating the withholding for attorney's fees would 
essentially eliminate the ability of claimants to obtain 
representation from private counsel, as attorneys would exercise 
caution in undertaking such cases due to the risk of not being able 
to collect their fee. From handling supplemental security income 
cases, where there is no withholding of attorney's fees, I know of 
many instances in which claimants, for whatever reason, literally 
absconded with the fee. It would be quite foolish, frankly, for 
attorneys to undertake representation in such cases with such 
uncertainty as to whether they will be paid. I am all for pro bono 
work, as I am sure most attorneys are, but, realistically, I do not 
know of many who can devote their entire careers to providing free 
legal services. This of course, would have a severe impact on 
claimants, who without representation, cannot effectively pursue 
their claims. This is particularly so now, when there are 
movements afoot to have funding for legal aid programs severely 
curtailed. 


I would suggest, if a change is needed at all, to have the "lump 
sum" check, addressed to the claimant but mailed to the 
representative of record, so that the attorney would be assured of 
getting his or her fee. This would indeed eliminate several steps 
involving a great of paperwork in the system and at the same time 
would enable the attorneys to receive their fees on a timely basis 
- which is not the situation at this time. 


I trust that serious consideration will be given to the above and 
urge that the rights of the claimants be kept in mind when 
reviewing, and proposing changes to, the disability program. 



Attorney-at-Law 


Shepherd's Elder Law article retained in Committee files. 
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Philip D. Moseley, Chief of Staff 
Committee on Ways & Means 
U.S. House of Representatives 
1102 Longworth House Office Building 
Washington, D. C. 20515 

RE: House Social Security Subcommittee 

Hearing on Disability Programs 

Dear Mr. Moseley: 

We understand the House Social Security Subcommittee convened 
a hearing May 23, 1995, to assess the status of SSA's 

administration of the disability program. We further understand 
that the Subcommittee has a deadline of June 7, 1995 for receipt of 
written testimony for inclusion in the printed record of the 
hearing. With that in mind, please consider this letter as our 
formal commentary for inclusion into the printed record. 

As a former legal services attorney and paralegal with a 
combined total of over thirty years experience in representing 
Social Security and SSI claimants, it is absolutely appalling to 
witness the continuing attack by the government upon the poor 
people of our country. We strenuously resist and object to your 
proposal to discontinue withholding of attorney fees from Title II 
recipient's past-due benefits. If this proposal is adopted, 
individuals seeking disability benefits will lose the pitifully 
small access to justice which now remains in existence after the 
tremendous cuts in legal services to the poor so rampant during the 
lean Reagan years. The majority of West Virginians who apply for 
disability benefits have become unable to work through no fault of 
their own usually the result of some traumatic accident or 
catastrophic illness. These "newest of the poor" are then cast 
aside by society thus becoming candidates to join the ranks of 
America's homeless thousands. If it were not for public legal 
service agencies and law firms such as ours with staff comprised of 
"former Legal Aid-ers," these individuals would not have access to 
our justice system. America's poor people must be served — we 
cannot deprive them of equal access to justice. Many small law 
firms throughout this country now are operating only on a 
shoestring. If Congress takes away the automatic withholding of 
attorney's fees from Title II benefits, many of these lawyers will 


105 Capitol Street • Charleston, West Virginia 25301 • Phone (304) 346-6300, (800) 377-2878, FAX (304) 343-6476 
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Philip D. Moseley, Chief of Staff 
Committee on Ways & Means 
U.S. House of Representatives 
June 5, 1995 


no longer be able to afford to represent Social Security claimants. 
When people are down and out, having only a small amount of money 
at their disposal, the last people who get paid are the doctor and 
the lawyer. We do not mean to insinuate that these people are 
dishonest but by the time their past-due benefits are received, 
they simply are so far in debt to their creditors, friends and 
relatives, by the time they get their debts paid, they just don't 
have enough left to pay their legal fees. 

We provide criminals with court-appointed lawyers. How dare 
Congress attempt to deny America's poor equal access to justice! 
How much more can we take? In the name of common decency, we beg 
you not to deprive Social Security applicants the right to counsel 
and the right to have their claim adjudicated based upon the 
totality of the law handed down not only by agency regulations but 
by the Courts as set forth by the checks and balance system 
established by the United States Constitution. 


Very truly yours, 

Roger D. Forman 
Attqmey at Law ^ J 

Mary F^Peterson 
Paralegal 


RDF/mfp 
cc: Sen. 

Sen. 
Rep. 
Rep. 
Rep. 


Jay Rockefeller 
Robert C . Byrd 
Bob Wise 
Nick Jo Rahall 
Allen Mollohan 
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May 30, 1995 


Dear Mr. Moseley; 


There are immigrants from Russia and other 
countries who are now receiving Social Security funds under SSI, 
as a financial grant to assist them in their adjustment to life 
in America. These individuals have no right to the funds that 
americans have put aside from their wages and intended as a 
retirement or disability supplement. The use of Social 
Security monies for any purpose other than to assist americans 
(who have paid into the fund) in their old age or disablement is 
outright theft and shows contemptible actions toward the citizens 
of the U.S. 

Let!s put and end to this disgraceful practice 
as soon as possible. 


Sincerely, 



RAYMOND L. HARVEY 
7711 - 44TH ST. W 
TACOMA. WA •Mas-aois 
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John E. Horn 

Attorn^ At Law 

16710 Park Avenue 
Tinley Park, Winois 60477 
(708) 614-8^ 

FAX: (708)429-9825 

June 2, 1995 

Philip D. Mosely, Chief of Staff 
Committee on Ways and Means 
U. S. House of Representatives 
1102 Longworth House Office Building 
Washington, D.C. 20515 

Re; Social Security Subcooiittee Re€u:ing on Disability 
Program 

Dear Mr. Mosely: 

I wish to submit this letter as written testimony for in 
elusion in the printed record of the hearing on the above subiect 
held May 23, 1995. 

Over the past five years I have represented approximately 
forty-five clients in claims for social security disability and 
five clients in claims for supplemental security inccxne. 

During the period in which the Social Security Administration 
has ^en ''streamlining*' its procedures, the average wait for a 
hearing has doubled tr<m approximately six months to about a year. 

If the proposal of the Social Security Administration to 
elminate the Attorney Fee Program were impl«aented, none of my 
clients in claims for supplemental security income would have been 
able to deposit in an escrow aceexmt the amount of money necessary 
to make sure I was paid in the event of victory in their case; no 
more than one in ten of my clients in claims for social security 
would have been able to make such a deposit. The result would 
have been that none of them would have been able to afford this 
lawyer, and in all likelihood they would have had no lawyer to 
represent them. 

It is shocking that a Democratic administration would engage 
in an attack of this sort on the deserving poor. The proposal to 
do away with the Attorney Fee Program is a sneaky, underhanded way 
of depriving them of representation idien they need it most. 

Very truly yours, 

John E. Horn 
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Statement for the Record 

Inter-National Association of Business Industry and 
Rehabilitation 
PO Box 15242 
Washington, DC 20003 
202-543-6353 

submitted by 
Charles Wm. Harles 
Executive Director 

Social Security Subcommittee 
Ways and Means Committee 
US House of Representatives 
in conjunction with hearing held August 3, 1995 

The Inter-National Association of Business, Industry and Rdiabilitation (I-NABIR) 
represents more than 1 10 oganizations. Our membership includes major intoiiational 
corporations, local rehabilitation service OTganizations, state and regional programs, 
national and local labor organizations, state rehabilitation agencies, n^on^ trade 
associations, school transition pro^ams, disability specific organizations, mental health 
centers, and organizations created just to jMovide Projects With Industries (PWI) services. 
It is a group of organizations that run the gamut of organizations providing employment 
related services to persons with disabilities, but the business and labor communities are 
active members as well Most major metix^litan areas are weU tejwesented and there are 
r^CHial and statewide {wograms covering all states, including many rural areas. 

Projects with Industry (PWIs) are training and placement programs for persons with 
disabilities. They differ from other vocational rehabilitation programs in several re^rects. 
Business is an active partner in the program and most PWIs use a business marketing 
approach. All PWIs have a business advisory council which plays a much more active role 
than does die typical advisay board They actually help detennine local market needs, 
training programs and content, and assist in the placement process. 

Projects With Industry (PWI) is the only program in the Rehabilitation Act that has 
developed standards and indicators to measure success of the program and to make 
decisions as to whether a program should be continued or terminated. These standards and 
indicators were mandated by Congress in 1986 and they have been in use for more than 
five years now. These standirds include serving a certain percentage of persons with 
severe disabilities , a ^lecific level of jdacement, and a maximum cost per placement If a 
project cannot meet the standards, thdr fimding is discontinued 


We are providing this testimony because we feel strongly that many, if not most, people 
receiving disability benefits through Social Security Disability Insurance (SSDI) or 
Supplemental Security Income (SSI) would like to return to work if given adequate 
opportunities and supports. We also feel strongly that there are services provide 
including our memb^ who have developed training and pbcment mo^ls that have 
already provoi successful in helping SSDI and SSI beneficiaries and recipients to go to 
work or to return to work. 

The Problem 

The problem is that current efforts to return this population to work have been too little and 
not effective. As the General Accounting Office recently reported: 

Helping people with disabilities return to work has been a low 
priority of SSA and the Ccmgre^ for both the SSI and D1 programs, 
and, in fact, SSI and DI return virtually no one to work. This low 
priority is especially evident in vocational rdiabilitation (VR), to 
which relativdy few resources are allocated For example, for every 
$100 SSA spends on cash benefits, it spoids little more than IOC on 
VR, and few recipients are referred for VR services. As we reported 
in 1993, VR beneficiaries recdve, on averaae, only modest service 
and show limited long-term impiovemenL “^In 1993, compar^ with 
$52 billion in combined SSI and DI benefit payments, $63 million 

Testimony of Inter-National Association of Business, Industry and Rehabillitation 
Social Security Subcommittee 
August 3, 1995 hearing 
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was spent for VR. Of over 7 million SSI and DI disabled recipients, 
only 300,000 were refened for VR, and 6,000 wctb successf^y 
rehabilitated. 

^^VocatioPiil Reh«bilii»tkin: Evidence ihr F«imd Program’s 
Effectiveness Is Mixed (GA(VFEMIM>3-i9, Aug. 27 1993). 

(from GAO Report GAO/IlEHS-95-137, Supplemental Security 
Income - Growth and Changes in Recipient Population Call For 
Reexamining Program, July 1995) 

We would like to mate it clear that the problem is not necessarily with the 
stare vocaticHial rdhabilitatkxi agencies wlx> are currently providing 
rehabiUtation services. Rather it is the constraint imposed by tire current 
authority and the lack of almost any incentive for a state agency or any other 
service provider to want to provide services under the current system. We 
support changes in the current statutory authority that would: 

* provide a levd frying field for a wide range of service 
providers inclu^g private iKm-jirofit and for-profit 
rehabilitation service , as well as the state VR agencies who 
are currently digible to provide servrees 

* provide a reasonable reimbursement for services leading to 
successful return to work and removal fiom SSI or SSDI 
rolls. 

* provide incentive payments fin- successful placements based 
on long term piacenrent and long term removal from rolls 

Are there Solutions? 

You heard from several excellent witnesses who testified before the Subcommittee on 
August 3, 1995. We support the testimony given by Tony Young, Koineth Shaw, George 
Watters, Steve Start and Red Tenny as thw testimony related to possible improvements to 
the rehabilitation program for SSDI and SSI recipients. We are all in general agreement - 
reduce the SSDI and SSI rolls by getting pec^e back to work by fully utilizing the private 
rehabilitation sector. 

There are several possible solutions that this subcommittee must address if there is to be a 
reasonable degree of success in addressing the growth of the number of people on SSI and 
SSDI. They all must be addressed. At a minimum they include: 

* better and quicker disabilitY determinaticxis 

• iniproved continuing disability reviews (Q)R) 

• tiindy access to qua^ty rehabilitation services 

* assurance of ongoing access to medical assistance 

We will restrict our ccmunents to the need to revamp arul itrqxove tire provision of 
rehabilitation services to SSDI and SSI redpients. There are four key elements in providing 
rehabilitaticMi smices to tiiis populatkm: 

• reduce the number of people on the rolls 

The GAO report^ only aboid 6000 persmis being ronoved fiom the rolls 
due to rehabilitation services in 19^. It is our understanding that last year 
the number was even smaller. The 45 PWIs who fcq[>t the statistic last year 
reported that 25% of theperscms they placed had been receiving SSI or 
SSDI payments prior to PWI services and placement It is estinwted that all 
PWIs placed approximatdy 2500 persons who had been receiving SSI or 
SSDI payments. 

The RTW Group has estimated that a fully implemented return to work 
program could put over 900,000 to work 

• be cost effective 

PWIs can show that a substantial amount can be saved by the federal 
government for every dollar roent on PWI in one year (see statistics 
attached). Approximately 30% of the savings are coming fiom reduced SSI 
and SSDI pa 3 mients. The RTW Grcnq) has projected very impressive 
savings for a fully implenieoted progranL 

It must be realized that a federal level program is needed to meet federal 
needs. The state oriented job training programs will not meet the neei since 
the states will be most concerned with serving those people who have been 

Testimony of Inter-National Associatimi (rf Biudness, Industry and Rehabillitation 
Social Security Subcommittee 
August 3, 1995 hearing 
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displaced ot who are recdving unemployment compensation. In fact there 
may be an inceitive for die state to assume that the fectol govemn^t will 
take care of persons with disabilities through SSI or SSDI paymoits. 
(federal prc^am needed to meet federal ne^ - states have different 
priorities) 

• be accountable 

Any new reimbursement system for rdiabilitaticm services should pay for 
results - not process. PWI already has a system of standards and indicators 
that could be mo^fied to be used in serving SSI and SSDL 

• long term benefits for both the individual and the federal 

government 

Ctost savings need to be long term to ensure that the federal government is 
getting real savings and not just projected savings. The individual who is 
leavir^ cash benefits needs Icmg term assurance that they can be reinstated if 
and wlien necessary and diat medical benefit will be available as long as 
needed. This can best be done by required follow-up. Service providers will 
have to make sure the pei^ maintains dieir work status or at least stay off 
the rolls to get any incentive payments. 


How Should the Program be Administered 

SSA should use existing organizations who are: 

• already certified by a state to provide rdiabilitation services, or 

• acaedited by a nationally rec^nized accrediting boc^, or 

• already providing rdiabilitation services widi recxiginzed federal stanckrds and 
indicators 


SSA should use existing organizations, such as I-NABIR, the RTW Group, American 
RehabUitation Association, United Ceidnal Palsy A^odadons, and Goodwill Inrhistries 
International to be the link^es to the private provider networks. 

We will be g lad to work with subcommittee staff and our allied organizaticms to quickly 
develop a method of implemoiting services under a new program. We think that the 
methods of refsials and cost reimburaentont develc^ied by the RTW Group have be«i well 
thought out and can serve as a basis to develop such a system. 

We want to acknowledge the outstanding effoitsof the subcommittee staff; Valerie Nixon, 
Kim Mildred and Maoy Ann Gee. They have spent countless hours seeking out the input of 
organizations and individuals on this cmnplex issues. 

We look forward to working with you and your staff as we ]Xoceed on this issue. 


Testimony of hiter-Nstioiial Association of Business, Industiy md Rdiabillitatkm 
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Cost Effectiveness of 90 Projects With Industry 

(this data represents 70% of funded projects in 1994) 

• 10,901 persons were placed into community jobs 

• average annual earnings were $12,311 

• average federal income tax assuming the people were single was $894 

• average FICA tax paid by employer and employee was $1921 
Assuming one year of employment for the 10,901 persons employed: 

• $7,910,454 in federal income taxes 

• $17,346,774 in FICA payments 

• $15,305,340 in support payments for the 2551 persons estimated on 
SSI or SSDI 

total savings: $40,562,568 

total PWI Grant: $15,612,785 

net savings to federal government: $24,949,783 

PWIs generate $2.56 in direct savings for each 
federal dollar spent on PWI in one year. 

source: Report on indicators and standards reported by the project to the US Department of 
Education. Data is for FY 1994, 81% of those placed had sevene disabilities and 71% had 
b^n unemployed for more than six months. 


Testimony of Inter-National Association of Business, Industry and R^iabillitation 
Social Security Subcommittee 
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Irwin M. Portnoy and Associates, P.C. 


IRWIN M. PORTNOY 254 ROUTE 17K 

U. & ADMINISTRATIVE LAW JUDGE . (RETIRED) NEWBURGIL NEW YORK 12550 

TEL(914)SC7-«21S 

MICHELLE RMARCnUS FAX(91^5S?-im 

COUNSELOR AT LAW 



August 16, 1995 


Phillip D. Mosely, Chief of Staff 
Cofiunittee on Ways and Means 
U.S. House of Representatives 
1 102 Longworth House Office Building 
Washington D.C. 20515 

Dear Mr. Mosely: 

1 received a copy of an Advisory regarding hearings with respect to the Social Security decision 
making process and wish to submit a written statement for the printed record of the hearing. I am a former 
Administrative Law Judge with the Social Security Administration (SSA). I was appointed in April, 1980, 
and retired on S^tembcr 30, 1989 after thirty y<ars of service to the U.S. Government with tliat Agency and 
the National Labor Relations Board. Since then 1 have practiced before SSA. 

Those who have administered the disability insurance program have not been fair to the public, nor 
to Congress in the past. The whole shabby story is laid out for all to see, if they will, in a recent decision by 
the Second Circuit in Duyvi v. Shalala, 54 F. 3d 1019 (2d Cir. 1995). Beginning in 1976, the Social Security 
Admirastration persistently and systematically misappli^ the severity regulations promulgated secret policies 
to its dedsionm^a^ destroyed files, and would not adjudicate claims on the basis of combined impairments 
until forced to do so by a United States District Court Judge. When the court attempted to fashion a remedy 
in ord^ to make whole the many persons who had been caused untold hardship, the Agency asked the court 
to excuse it from making whole the persons who had been damaged th^^eby because it would cause an undue 
strain on the Agency’s resources. The Court of Appeals found this argument to lack merit. They refrained 
from saying that this is like a person accused of murder asking the court for mercy because he was an orphan. 

The Commissioner has, according to the Advisory 1 received, made the claim that there are 
discrepancies caused by differing standards in the disability decision-making process. I would view this claim 
with a great deal of scepticism. In viewing the differing opinions of the courts as to issues of law, I am more 
impressed by the degree of consistency in the opinions of the various courts around the country. This can be 
readily seen for example in the decision of the court in Robinson v, Shalala^ (1994, SONY 1994 US Dist 
LEXIS 3988, 92 Civ. 8289 (SS). The decision adopted the opinion of the 9th Circuit in Gonzalez v. Secretary 
regarding the issue as to whether or not notices issued by the Agency in denying claims at the initial and 
reconsideration level afforded individuals due process when they failed to inform them that they might lose 
valuable benefits if they failed to appeal the denial which had been issued to them. The Agency again had little 
regard for the rights of the public. 

Insofar as decisions at the administrative level are concerned, decisions based on facts as to severity 
of medical conditions are bound to vary according to the evidence and the individual who is viewing the 
evidence. If the Comnusrioner is seeking uruformity, this is an objective, which, by the very nature of the task 
involved, cannot be attained. As you know, there are 50 State Agencies all of whom review the applications 
that are filed. There are approximately 800 or more Administrative Law Judges whose independence is, and 
should remain protected by the Administrative Procedure Act. Attempts by the Agency to achieve 
“consistency” in the past have failed, and, I submit, should fail. There is no reason why the independence 
of the Administrative Law Judges should by compromised or bypassed, otherwise they will become totally 
subservient to the Agency. The independence of Admiiustrative Law Judges was attempted to be 
compromised by “Bellmon review”. The Agency was sued, and rightfully so, by the Administrative Law 
Judge Coips of ^e Agency. The Agency finally settled the case before it proceeded very far. The decision 
issued by the court in that case reflected a scathing indictment of the Agency’s conduct. 

When the Commissioner complains that differing court interpretations have hobbled administration 
of the system, I, for one, would conclude that die really wants to limit the scope of review of their decisions. 
The Agency, at one point had 48 class actions pending against it. Congress had to enact reforms in 1984. 
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The Agency before 1984 provided little by way of guidance to Adjudicators regarding the evaluation of 
reports by treating physicians, and delayed in promulgating regulations thereafter. The Agency did not 
promulgate a “treating physicians’ rule in its regulations until 1991 when it promulgated 20 CFR 404.1527, 
and then did so in response to court decisions in various circuits. The Agency thus has only had about five 
y^s experience in adjudicating cases on a uniform basis. Before then, the Agency had, by inaction, created 
the very situation of which it now complains, i.e. differing court interpretations. 

The Agency has been more than lax in conducting continuing disability reviews. It simply has not 
done them. It has yet to review the bulk of the cases in Stieberger v. Sullivan, 792 F. Supp. 1376 (S.D.N.Y. 
1992). In my experience, borne out of my practice before the Social Security Administration since my 
retirement from federal service, a number of my clients have rehabilitated themselves, gone back to work, 
and completed a trial work period, or have gone into business and become self-employed (in the proce: 
employing others). In our office, it is our practice to inform our clients about the services provided by the 
State of New York’s Office for Vocational and Educational Services for Individuals with Disabilities 
(VESID) and encourage them to take advantage of their services. At one point the Agency was distributing 
information to claimants about their services, but lately has not done so. I believe that a system of incentives 
for vocational rehabilitation can be worked out. As a concept, this is not susceptible to a “one size fits all” 
approach. The essence of vocational rehabilitation is to woric with individuals on an individual basis, find out 
what their aptitudes and limitations are, and provide training or other means to get them back to work. 

So far as the speed of the disability process is concerned, the quickest and simplest way to improve 
the procedural difficulties which claimants face is to eliminate the reconsideration step which the system 
presently has, and proceed directly to the hearing stage when claimants are initially denied. 

Another proposal which would speed processing is to eliminate the “two standards for finding a 
person disabled” now presently in effect, and require the state agencies to apply the same standards used at 
the Administrative Law Judge level. This would encourage attorneys to participate in the process early on, 
particularly if the Agency utilized a two party check system for payment of their fee (which should remain 
at 25% of the retroactive amount under the fee agreement and fee petition process). 

In view of the tawdry, and indeed shameful, behavior of the Agency in dealing with the public in the 
past, I am far fi'om convinced that the Agency has any expertise in this field wltich would commend itself to 
Congress or the public insofar as substantive changes in the definition of disability is concerned. The 
definition of disability contained in the law as presently constituted is fair. It is ascertainable by lay 
adjudicators if they use the medical and vocational resources open to them. That definition is based on the 
analysis of a combination of medical and vocational factors which are capable of review by the Agency itself 
or by a court of law. Similarly, the Agency’s past behavior with regard to the administration of the process 
itself does not inspire any confidence that it has expertise in framing meaningful suggestions as to how to 
do so in the future. 


The Agency’s actions in determining disability have to remain open to challenge by the public in the 
future, as it presently is. The key to the courthouse door is to encourage the public to have access to a 
vigilant bar. The maintenance of the present contingent fee system, modified only by the issuance of a two 


party check would make this possible. 


IMP/slp 

cc; Benjamin Gilman, Member 



U.S. Congress 


National Organization of Social Security Claimant’s Representatives 
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COMMENTS FOR THE SOCIAL SECURITY 
SUBCOMMITTEE HEARING 

I. I make these comments for consideration by Congress as an 
individual who has not worked since May 1992 as a weaver in the textile 
industry. I filed a Title II disability application in May 1994. The claim was 
denied initially and on reconsideration. I have a request for hearing pending 
with the Office of Hearings and Appeals. Therefore, my comments are based 
on my experience as a disability applicant. 

II. The local Social Security office should have business hours that are 
convenient for the public. They currently close at 3:30 in the afternoon. 

Local Social Security offices should be open at least one evening per week or 
should be open on Saturday from 8:30 am until 3:30 pm. 

III. The local Social Security office could have its work load reduced by 
transferring a lot of the disability paperwork to the state agency immediately. 
No one in the local Social Security office makes any medical or vocational 
decision that relates to my claim. Therefore, the people who are responsible 
for interviewing me at the local Social Security office have nothing to do with 
the decision made at the state agency which is 35 miles away. It makes sense 
to have those interviews conducted by the people who are making the decision 
rather than clerical people at the local district office. 

IV. There is a tremendous duplication in information requested from 
Social Security claimants. The local Social Security interviewer at this 
district office does not make a decision based on the information received in 
the interview. Therefore, move this responsibility from the district office to 
the state agency. This would eliminate my need to provide the same 
information repeatedly. 

V. The reconsideration process needs to be improved. The number of 
hearings held by administrative law judges would be reduced if more claims 
were paid on reconsideration. A claimant for disability benefits should have 
the right to request reconsideration directly with the state agency rather than 
returning to the local Social Security office for another series of 
reconsideration interviews by people who are not involved in making decision. 

VI. Nothing should be done to interfere with the attorney/client 
relationship. The Social Security disability process is a complicated process. 
People should have the right to hire attorneys. Nothing should be done to 
interfere with my right to retain an attorney to assist me with my Social 
Security claim. I understand that Social Security is trying to change the 
arrangements for withholding 25% of the retroactive benefits if a favorable 
result is achieved by my attorney. I know that many people will never be able 
to hire an attorney to help them with their Social Security claim if Social 
Security makes that type of change. Social Security should not be permitted 
to make changes in the law that would make it more difficult for Social 
Security applicants to hire attorneys. The system is so complicated that no 
one can get through the system without legal counsel. 

VII. My hearing is pending at the Office of Hearings and Appeals in 
Greenville, S. C. I have offered evidence from my attending physician who 
has documented that I am disabled. Recent contacts at the Office of Hearings 
and Appeals suggest that an additional 6 or 8 months may pass before a 
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hearing is held or a decision is issued. I understand that routine delays of 3 
to 6 months exist for hearing decisions to be issued after the hearings are 
held. I understand that the problem with the issuance of decisions is 
primarily clerical in nature. New judges have been added but sufficient 
clerical staff has not been added. The decisions are being delayed because of 
insufficient clerical staff to get the decisions t 3 rped. Solve that problem and 
the Office of Hearings and Appeals will improve. 

Very truly yours, 

Christine J. Johnson 
P. O. Box 8122 
Spartanburg, S. C. 29305 
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Testimony before the Committee on Ways and Means, May 25, 1995 


"The Future of Social Security 

by Raphael G. Kazmann 
231 Duplantier Blvd 
Baton Rouge, LA 70808 

Let us agree that the intent of the program is noble and the objective 
worthwhile. Nonetheless good intentions have no influence on the workings of 
natural law. And it is a law of societal life that stealing cannot be counte- 
nanced lest it destroy the society. And this law applies whether the individu- 
al is acting for himself or for a private organization like the Mafia or a 
labor union or for a public organization like the U.S. Government. It is 
instructive to examine the results of the Social Security program in the light 
of actual experience. 

Briefly, the argument is this: when an individual saves for his old age 
he reduces his immediate consumption of goods and services and, effectively, 
invests in the purchase of capital goods, tools for the production of commodi- 
ties and services. He may do this by direct investment in corporate stocks or 
bonds, by purchasing insurance, by putting money into mutual funds, by pur- 
chasing his home so that he will have shelter without the making of current 
payments except for operation and maintenance, or by directly lending the 
money to others who are in business. The key point is that his consumption has 
been reduced, he has "saved" money and this reduced consumption has resulted 
in an increase in the capital stock of the country. 

The United States Supreme Court, in an opinion handed down on June 20, 
1960, described the Social Security program in the following manner : 

"The program is financed through a payroll tax levied on employees in covered em- 
ployment, and on their employers . - . The tax proceeds are paid into the Treasury as inter- 
nal revenue collections ... and each year an amount equal to the proceeds is appropriated 
to a Trust Fund, from which the benefits and expenses of the program are paid... 

Persons gainfully employed, and those who employ them, are taxed to permit the 
payment of benefits to the retired and disabled, and their dependents. Plainly the expecta- 
tion is that many members of the present productive force will in turn become beneficiaries 
rather than supporters of the program. But each worker's benefits, though flowing from the 
contributions he made to the national economy while actively employed, are not dependent 
on the degree to which he was called upon to support the system by taxation." 

It should be noted that the employer's share of the tax is simply an 
added labor cost which must, of necessity, be included in the cost of the 
product as if it had been paid to the employee as an increase in wages. 


RAPHABI.6. KASMAini 


MUr 25, 1995 



526 


The Social Security program, insofar as it provides for benefit payments 
to workers upon retirement, differs fundamentally from the retirement program 
of an individual or groups of individuals. In each program, the current con- 
sunqption by the individual is reduced. 

In the private programs the reduction in consxamption is translated into 
the increased production of capital goods. This results, fundamentally, in an 
increase in the capital stock of the country and thence into an increase in 
production. Moreover, the individual retains title to his investments and if 
he should die before reaching the age of retirement, his savings become part 
of his estate and go to his heirs. 

The money extracted by the Government from the individual in the form of 
taxes for "social security, " and particularly that fraction to be devoted to 
payments upon retirement, is not invested in the creation of capital stock. 
Instead it is immediately distributed to those who have reached the arbitrary 
age of retirement, so that they may consume it as any other current income. 
True, the level of payment depends on the number of quarters of "covered" 
employment and the taxes paid during that period. But this is merely a subter- 
fuge in that the Congress decides the level of benefits, decides on "cost of 
living adjustments" (COLA) , the fraction of the population included in the 
system, and other matters. 

Thus the system has the outward trappings of a legitimate retirement 
system, but actually the costs and benefits are not related, and the system 
merely transfers funds from the younger, and more productive, fraction of the 
population to the older fraction. For purposes of this discussion, two items 
are of interest: the government takes money from a fraction of the population 
by force (or threat of force) and bestows it on another fraction without 
receiving services in return. By definition, this is the stealing of money and 
is a violation of the natural law that is siimmarized as, "Don't steal". The 
potential capital stock of the nation is less than it would otherwise have 
been. Is this actually happening? Table 1 lists the rates used and taxes 
exacted by the program: 


TABLE 1 

SECURITY TAX RATES AMD MAXIMUM TAX 


Year 

Maximum 

Taxable 

Base 

Combined En^loyer 
and Enqployee 

Tax Rate 

Combined Eng>loyer 
and Enqployee 
Maximum Tax 

1960 

$ 4800 

6 percent 

$288 

1970 

7800 

9.60 

748 

1980 

25900 

12.26 

3174 

1990 

51300 

15.30 

7849 


Future rates and limits will be adjusted by Congressional action. 


MUr 2S, 



527 


It should be noted that since 1962, the combined maximum tax has in- 
creased at the rate of approximately 3 percent per year and the rate shows no 
signs of decrease. The tax rate, itself, has increased by an average of 0.3 
percent per year since 1966 and it is, of course, a tax on gross income which 
applies to the first dollar earned. At this time more than one seventh of the 
gross income earned by the working population is taken from them (stolen) and 
transferred to the beneficiaries of this program. 

Only a relatively few economists have had the courage to analyze the 
in^jact of the social security program on the economy of the nation. In the 
summer of 1975, Martin Teldstein (later to be Chairman of President Reagan' s 
Council of Economic Advisors) published a landmark article in the Summer issue 
of THE PUBLIC IMTERBST. His enqpirical study provided a first look at the 
results of violating one of the natural laws that lead to a stable society: 
in^overishment. Said Dr. Feldstein: 

The ■ost Ij^ortant ia a sobatantial reduction in the nation's rate of sav- 

ings. This reduction In savings nakes our capital stock much lower than It otherwise would 
be. With less capital, our national Incone la reduced and wage rates are lower. Moreover, 
the specific form of the reduction In saving greatly Increases the unequal concentration of 
the ownership of wealth . .social security is bankrupt by the conventional standards used to 
detemlne the actuarial soundness of private pension programs — A private pension program 
must have sufficient assets to meet all prior commitments because It cannot be certain that 
any future contributions will be made. In contrast, the social security program can contin- 
ue to compel future ^nerationa of workers to pay social security taxes. 


The forced transfer of funds will continue as long as the voters (some 
of whom are beneficiaries) approve. This is a clear instance of organized 
theft and the action strikes at the very basis of democratic organization. 

What have been the actual results of this chicanery on the standard of 
living of the population? Dr. Feldstein documented it, based on the available 
data from 1971 (there is every reason to believe that at present the negative 
impact is even greater) : 

In 8 recent study, I estlmeted the 1971 value of this social security "wealth" at 
$2 trillion, since the total private wealth of households In that year was about $3 tril- 
lion, the calculation suggests that social security may have reduced the stock of private 
wealth by about 40% — i.e., from $5 trillion of wealth that would exist without social 
security to the $3 trillion that currently exists. The 40 percent reduction is remarkably 
close to the estimate obtained by looking at the reduction in personal savings that would 
occur If households viewed social security taxes as an alternative to savings." [[Footnote 
by Dr. Feldstein: This social security "wealth" Is not real wealth but only an implicit 
promise that the next generation will tax Itself to pay the annuities currently specified 
in the law. Althou^ there are no tangible assets corresponding to this "wealth", it is 
perfectly rational C? ROU for households to regard the value of their future social secur- 
ity benefits as part of their personal wealth. 


2S, i»»» 
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Dr . reldstein noted a distinct tendency for people to retire earlier and 
for a greater percent of the population to retire than formerly retired. In 
1929, 45 percent of men over 65 years of age were retired; by 1971, the re- 
tir^ent rate had increased to 75 percent. This result could have been antici- 
pated. In the Spring of 1977, Dr. Feldstein's additional thoughts on the 
social security system were published by THE PUBLIC INTEREST: 

...the social-security "tax" [Isl a very Important source of work disincentive. For 
aost faallles, the social-security tax la aore than the personal incoae tax. This 12 per- 
cent tax on top of federal and state incoae taxes aoves the aarglnal tax rate froa one 
fifth of additional earnings to one third. And when taxes take one third of extra earnings, 
there is bound to be an effect on such things as work effort, job choice, and the villing- 
ness to get extra training or to relocate. .. (it also) creates a sense of unfairness that 
can underaine the support of the entire program. 

What was the effect of the social security program on the standard of 
living of the population? Dr. Feldstein computed that the gross national 
product was, in 1974, approximately $200 billion less than it would have been 
had the social security program not been in operation. In that year consumer 
spending was approximately $800 billion. Said Dr. Feldstein: "Let me en^ha- 
size that this lower level of GNP reflects the pay-as-you-go nature of 
our social security system." There is the distinct implication that the 
available capital per worker is less than it would have been in absence of the 
program. Thus wage rates were lower and, owing to the scarcity of capital, the 
rate of return on the available capital was higher than it would otherwise 
have been. Recent discussion on the need to "re-industrializeAmerica" has 
pointed out the scarcity of capital and the aging and obsolete manufacturing 
plant that has made whole industries uncompetitive in the world market. 

In THE PUBLIC INTEREST of the winter of 1980, Nathan Keyfitz, a demog- 
rapher and sociologist took a look at the social security system and found 
still another fraud: 

Aaerlcan social security payiMUts by vage earners and their employers reached $95 
billion. This compares with $140 billion of all personal savings plus undistributed corpo- 
ration profits. The first figure can be looked at as the savings of working people against 
the contingencies of old age and sickness; the second, as Balnly the voluntary savings of 
the more affluent for whatever purposes more affluent people save . . . The remarkable fact 
la that, under present arrange ments, virtually no Interest Is paid on the first quantity, 
the compulsory savings of working people, while the voluntary savings draw as Interest all 
that the economy provides In the way of return to capital . . . 

If we disregard the fact that the Supreme Court does not consider social 
security taxes as savings (and Dr. Keyfitz was undoubtedly aware of this 
fact), the misapprehension of this fact by the working population is the key 
to the entire fraud. But natural laws operate whether or not we understand 
them, and the writer submits that the case has been proven: whether or not 
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robbery has been made legal matters not an iota. The results are the same: 
less incentive to work and a lower standard of living are the first and most 
obvious results . 

Other social consequences of the Social Security fraud are inevitable 
and must not be ignored. Since one part of society is living from the proceeds 
of the robbery of another part of the same society, the victims may be expect- 
ed, some day, to finally understand this and to band together as a voting 
group to oppose it. This point in time has almost arrived and we will have the 
unappetizing spectacle of the young, those under 50, actively working to 
reduce their tax pa 3 ^ents while the old (those over 62) try to maintain or 
increase the level of taxes so that their rate of take (benefits) will in- 
crease. There will be a middle group that will be torn in both directions. No 
matter how it works out, the social structure will be damaged. The probable 
outcome will be that the younger generation will prevail. In the final analy- 
sis, the welfare of the children and grandchildren must take precedence over 
the needs of the older generation. The problem we must solve is how to set 
matters right with minimum disruption of the society, a society that has been 
lied to concerning Social Security by its political leaders at every level 
from the days of Franklin D. Roosevelt to the present time. 

Much thought has been devoted to extricating the country from the intol- 
erable position that its violation of moral law has placed it in. Peter J. 
Ferrara, in a book, SOCIM. SECURITY: AVERTING THE CRISIS, has suggested 
changing from a governmental social "security" systen to an individual retire- 
ment system that has been properly funded. He would increase the retirement 
age from 65 to 68, index the benefits to the rise in wages rather than prices, 
relate the benefits strictly to the amount paid into the fund, and remove the 
additional benefits that retired and disabled workers receive for spouses and 
dependents. Then each worker would establish an Individual Retirement Account 
(IRA) for himself and, over the course of a decade or two, an increasing 
percentage of the taxes that he and his en^loyer paid to SS would go into the 
individual account. Finally the worker would terminate his connection with the 
SS system. In addition Dr. Ferrera discusses the insurance phase of the SS 
system and how this could be replaced by purchasing insurance by the individu- 
al. The annual cost to the taxpayer would be as much as 57 billion dollars (in 
1996) and would fluctuate widely. The proposal does furnish a basis for dis- 
cussion, but the operation is so dra%m out that possibly it could be done more 
quickly; even with some temporary disruptions, speed would be desirable. 

Retired persons who had reached age 72, could reenter the labor market 
and would make no deposits to their IRA's unless they wanted to. Retired 
persons between ages 62 and 72 could purchase annuities based on the bonds 
received for their contributions to the social security system and would 
prob€d 3 ly return to the labor force, perhaps with some retraining at public 
expense. The entire problem of transition is conqplex and needs serious study. 
The shorter the transition period, the less might be the damage to the body 
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politic: a five-yeat transition period would be more desirable than a 20- year 
period. Probably the smallest feasible time period would be five years, con- 
sidering the great amount of paperwork and the need to accomodate the large 
amount of investment capital that would be made available. 

The Chilean government encountered the same results of violating natural 
law as the experience in the United States is producing. It decided to replace 
its social security system with a conqpulsory private pension plan: each em- 
ployee must turn over 17 percent of his wage to a private social security fund 
(10 percent for old age benefits, 3 percent for life insurance, and 4 percent 
for health care.) The money of the worker must be placed with a private corpo- 
ration that, in turn, would invest in high grade securities of one type or 
another. The employee is able to withdraw the money from one private corpora- 
tion and place it with another if he is dissatisfied with the rate of return. 
Upon retirement he may either buy an annuity or make monthly withdrawals from 
the fund. He would receive exactly what he put into the fund plus all of the 
money earned by his investment, tax free. There are other provisions, but 
since the former tax was 28.7 percent of the labor cost and the coaqpanies were 
required to increase the wages of the employees by 18 percent, there was a net 
reduction of labor costs of some 10 percent. Most iiig>ortant, the money re- 
ceived upon retirement has been placed under the control of the employee and 
is not based on funds extracted from the younger generation. In addition the 
worker receives his actual contribution to the old system plus 4% interest and 
an inflation adjustment as a lunp sum from the government upon his retirement. 
This, combined with his private fund, is used to purchase an annuity. The Wall 
street Journal (3/31/82) published an article by E. G. Martin on the subject. 
Manifestly this is a vast isprovement over Chile's former system, which was 
much like ours still is. Chile's new system is also far more in accord with 
the underlying laws of human society than is our own social security system. 

Any system that seeks to protect the individual against the weaknesses 
and infirmities of advanced age must do so in accord with natural law. This 
means that there shall be no robbery and no misrepresentation, as far as this 
is humanly possible. Thus, in the United States, for future participants, all 
payments must be made on the basis of money actually saved plus the returns on 
investment less necessary operating expense. All payments should be made, tax 
free, by the enployee, possibly by payroll deduction. Over a transition peri- 
od, each enployee might receive a bond equal, in face value, to all the money 
he had contributed in social security tax plus the appropriate interest. This 
bond would draw the current rate of interest paid by any other federal obliga- 
tion. The bond would be deposited in an investment house and would be in the 
IRA account of the bondholder. The investment house would utilize the bond 
just as it does its other investments, changing its investments as the market 
dictated. Of course the IRA could be withdrawn for use after retiren»nt. 
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although its ovmer could specify where his money should be invested and would 
bear any risks. However, the citizen could change investment houses if he 
became dissatisfied with the rate of return on his contributions. 

In summary; the Social Security system must be abolished, the sooner the 
better. Why? Because it is based on stealing from the younger generation for 
the benefit of the old and stealing must be stopped or it will inevitably de- 
stroy a society from within. Evidence? Since the money is not saved (invested) 
but is used by the beneficiaries immediately, the capital stock of the country 
is less than it would have been if the money had been saved - and the standard 
of living is substantially reduced. At the inceasing rate that funds are being 
stolen from the younger, productive, sector of the population, the entire 
enterprise will be bankrupt in about 30 years. Long before that, if taxes are 
perennially raised to pay the beneficiaries, there will be a tax revolt and 
civil disorder. At the same time we are seeing the beginnings of political 
efforts by the young to organize to protect their interests and the the future 
of their children. This will divide the country along generational lines and 
will destroy the internal cohesion of our society. 

Conclusion? The Congress should go full speed ahead to figure out how to 
terminate the Social Security system as soon as possible. I believe that it 
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1709 Bayside Drive 
Chester, Md. 21619 
June 5, 1995 


Phillip D. Moseley 
Chief of Staff 
Committee on Ways and Means 
U.S. House of Representatives 
Washington, D.C. 20515 

RE: Hearings on the Social Security disability insurance (DI) program. 

In the early 1970's the Social Security Administial ion’s Office of 
Disability and International Operation (ODIO) stopped doing a 
centralized one hundred per cent (100%) review of all the disability 
cases adjudicated by the various state disability determination 
sections (DDS). Afterwards a very limited (approx. 5-10%) review 
process was implemented. The disability rolls grew but the growth was 
kept within reasonable bounds because cases with impairments that were 
expected to improve were routinely reviewed for continuing eligibility. 
Individuals were still removed from the disability rolls when it was 
determined by the continuing disability review (CDR) process that their 
impairments were not disabling. 

Around 1980 the CDR process was expanded. Medical review.s were 
conducted on all disability cases regardless of what the expectation 
was for medical recovery. Significant numbers of disability recipients 
were terminated but these terminations re.sulted in a public outcry tor 
a reform in the continuing disability adjudication process. Because of 
this public outcry the number of disability cases which were subjected 
to CDR's was reduced in 1983. 

All medical CDR's were subsequently stopped in 1984 when a 
moratorium was declared. Numerous class action lawsuits had been filed 
and those that had been decided placed the entire medical CDR process 
into disarray. Congress then passed PL98-460 (The Social Security 
Disability Reform Act of 1984) which established new adjudicative 
criteria to be used in the CDR process. PL9B-460 created a medical 
improvement (M.I.) standard that had to be met before a determination 
could be made that an individual was no longer disabled and no longer 
entitled to disability benefits. 

Since the implementation of this M.I. standard in 1984 fewer and 
fewer persons have been removed from he disability rolls. This 
reduction in the number of medical terminations has been largely due to 
the M.I. criteria established by PL98-460 but it could also be 
attributed to the fact that fewer disability ca.ses have been getting 
complete medical CDR's. This diminution in the medical CDR's even 
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reached the point that for an extended period of time various DDS s 
would not accept the medical cases assigned to them for tUR s . 
Virtually no medical CDR's were being done for a period of lime 
{ attachment A) , 

Currently the number of disability cases getting a complete 
medical CDR is less than the congressionally mandated 500,000 annually. 
However, this situation is being further compounded by the fact that 
experienced disability examining personnel in OHIO are now being 
restricted from initiating medical CDR's when they discover case.s which 
were not properly and timely alerted for CDR review by the computer s 
selection process. This restriction applies even to those cases with 
medical conditions previously designated as the ones most to 
show medical improvement (see the attachment B - note that MIE diary 
cases represent those cases previously diaried because medical 
improvement was expected). 

Tt is agreed that an additional review of casc.s will be helpful in 
reducing the number of future disability recipients but my feeling is 
that the bulk of the efforts should be directed at preventing p<^Tsons 
who are truly not disabled from wrongly getting these benefits. The 
integrity of the Administrative Law Judges (ALJ) and DDS s original 
decisions of allowance/denial must be validated as a first priority. 
Given the restrictions placed on CDR ad judicator.s by the M.I. concept^ 
implemented by the Disability Reform Act of 1984^ it is very d 1 1 1 j cu 1 1 , 
if not almost impossible, to remove someone from the disability roJ Is 
once they have rightly or wrongly been entitled. If someone is wrongly 
entitled with little or no impairment it is virtually impossible to 
find any significant improvement in work related terms that would 
justify a medical termination under the M.I. criteria unless the person 
had an impairment that was expected to improve. If the M.I. concept is 
not changed or eliminated than it is very important that the integrity 
of the initial ALJ and DDS decision process must be validated. 


All of the problems with the disability program can't be cured 
simply by passing laws that require more reviews. There arc additional 
concerns which must be simultaneously addressed. One of these concerns 
is the fact that the reviews must be conducted by an organization that 
is trained and dedicated to its mission. Unfortunately, the 
environment in the Social Security Administration review components 
still needs to be addressed (See attachment C) . 


If you wish to discuss these issues further T 
home (410) 643-2377 or work (410) 966-1651. 


can be reacned at 




Bob Lanasa 

Disability Examiner Consultant 
Office of Disability and 
International Opr. 
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Date 

From 

Subject 

To 


DEPARTMENT OF HEALTH & HUMAN SERVICES 

Refer to: S2DXB4:DPP1 ^ ^ 

JUN T CSS ^ 

Regional Commissioner 
Seattle Region 

Washington CDR Moratorium - ACTION 


Social Security Admir-* strati on 
RP6IQN X 

Memorandum 

01-28000 


Assistant Regional Commissioner, Field Operations 
Area Directors I, II, III 

All Field Office Managers Serving Washington State 


Effective Immediately, a moratorium Is In effect on field office processing 
of medical CORs Involving Washington residents. No new medical CDRs should 
be Initiated until further notice. Medical CDRs In which contact has 
already been made with the beneficiary should be completed as soon as 
possible and sent to the DDS. 

This moratorium Is necessary due to the court ordered Morrison - Doe - 
Decker case reviews which will begin In July. The Washington UuS w1 1 1 
receive approximately 1,000 review cases per month and lacks the resources 
to adjudicate Initial and reconsideration claims, carry out the court 
ordered review, and do nodical CDRs, 


Work Issue CDRs which require DDS review are not Included In this moratorium. 

If your staff have questions about the moratorium, they may contact the 
Disability Programs Branch, HS 399-44S 9. COM 2 06-442-4459. 


cc: Administrator, Washingtoi 
Washington DPA 
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SOCIAL SECURITY ADMIHISTRATION 
REGIONAL 077XCE, ORC 
75 HAWTHORNE STREET 
SAN FRANCISCO, CALIFORNIA 94105 


Rsgional Memorandum No. 91 - 58 


TO : All Region IX Managers 

FROM s Regional .Commissioner 


SUBJECT: California CDR Moratoriiim Update — INFORMATION 


This memorandxm serves as an update to the ongoing moratorium on 
sending CDRs to the California DDSs. 

The moratorium continues on routinely scheduled MIE, MIP, and MINE 
cases. In -addition, the California DDSs are not processing most 
work issue CDRs, including 1619 cases. 

The CDRs which the California DDSs wm process are as follows: 

o Voluntary report of improvement? 

o Third party report of improvement; 

o Evidence received in conjunction with a new or existing 
claim raises a CDR issue; 

o New initial claim is filed, and there is a matured MIE diary 
on another Title or on another type of claim on the same 
Title (e.g., DIB/DWB) ; 

o Certain DA/A cases. The FO should contact the Regional 
Office on each DA/A case for a determination on whether the 
CDR issue should be addressed despite the moratorium. 

If you have any questions about this memorandum or wish to diswss 
a possible exception to the moratorium, please contact Priscilla 
Royal, Disability Programs Branch, at (415) 744-4505 or FTS 484- 
4505. 

Linda S. McMahon 


date: MAR 11 1991 

Refer to: S2D9B4 
File Code: DI-13-4 
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SUBJECT- 

Past Due MXE Diaries — XHFORMATXON 

Mr* iJinasa 
Ms. Myers 
Div 1-IV PAi 
Div X-XV DE< 
Div X-XV DEI 
Ms. Ccdien 


PARTICIPANTS 


NAME 

ORGANIZATION 

PHONE h 

Mr. Robert Lanasa, 

MOD-10, ODO, ODXO 


Disability Consultant 


61650 

Ms. Georgia Myers, 

Program Analyst 

DDPP, OD 

m 





SUMMARY OF DISCUSSION 

Kr. Lanasa raquestad clarification as to vhathar poms dx 40505.140(A) remains v 
offset. This section of POMS directs that a medical CDR should be initiated f^^ 
past due MIS diaries that are discovered during the course of non-CDR 
processing. Ms. Myers vas contacted and indicated that DX 40505.140 was to be 
changed, or deleted, in a future revision. Until the section is changed, DEs 
should disregard OX 40505.140(A). Past due MXE diaries should no longer be 
routinely referred to the field for CDR getion. However, MXE diaries will 
continue to be referred when a vor)c issue raises the question of possible 
medical improvement. 


ACnON TAKEN OR REQUIRED 

Dl.tribut. eopl.* of tbi. CCR to all 

DE PAs, DEs end DECS. 


NAME OF PERSON 

PREPARING THIS REPORT 

^ 

John Bryan ^ 

DATE 

8/9/94 


BHS-50I(Rct. 11/90) 
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?/.AR 1 3 1591 

TO: MR. TORiER 

FROM: CONCERNED DISABILITY EDOMINING PER9CMIEL 

SUBJECT: ODO*S IN DUr T T P a CE TO TOE DISABILITY REVI0« PROCESS 


toe attached is a SYNOPSIS OF TOE ISSUES DISCUSSED WITO 
YOU ON FEBRUARY 19, 1991. 


AJtrra 


Uj/OS ^ro 



A'TTAe fl/VS /aJ 

OD(0 S/A)Cs iqqi ^)ts 

sy^Jcps^^ ujflS [ju 
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In accordance with your request during our meeting on 

Feb. 19,1991, we have prepared a list of the issues that are 

of primary concern to us as disability examiner (DE> personnel 

in the Office of Disability Operations. 

I . orio*S Hodule Structure 

The organizational structure of ODO is askew and does not 
promote a quality review of disability claims. ODO's GS-11 
DE s with their GS-12 Disability Examiner Consultants 
(DECS) are divided into thirty six (36) separate modules. 
This arrangement hinders the fulfillment of the uniform, 
consistent quality review that Congress mandated. 

All other components in the Social Security Administration 
(SSA) which review disability decisions (e.g., the PSCs, 
OPIR, the R/Os and even ODO's Division of Appealed Claims) 
have consolidated their DE personnel. ODO does localize 
its personnel for special projects such as the 1619 
Workgroup, the California Workgroup, the Alternate Decision 
Review (ADR) Project and the Morrison, Doe and Decker 
Project. But it remains a mystery why ODO centralizes only 
for special projects yet keeps the DE personnel separated to 
work their regular case loads. Many DEs believe that the 
quality of the disability review suffers by our being in 
so many separate distinct groups. It appears to us as if the 
primary purpose for such an arrangement is not to encourage 
a uniform, consistent quality review but rather to support 
the higher grade levels of the module managers. 

Concentration of DE personnel would make it easier to 
monitor the application of SSA policies and help insure that 
the often judgmental procedures are correctly and uniformly 
interpreted. Perhaps ODO could avoid a fiasco similar to 
that caused by the implementation of the 1980 Amendments. 
Because DE personnel have been so dispersed, procedures 
concerning the 1980 Amendments were variously interpreted. 
Even today those procedures and subsequent ones are still 
not applied with conformity. Uniform consistent quality 
review would be encouraged by consolidating DE personnel. 

We suggest that the initial and reconsideration DE 
personnel be merged into functional units within ODO or 
at least within each division. 

II . Management Responsibility 

ODO's management personnel should be accountable for 
monitoring and managing the disability review performed 
in ODO. Less than fifteen (15) percent of the GS*13 
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and GS-12 nodule managers and assistant nodule n^agers 
have had any significant experience in the preparation 
and/or review of disability decisions. The vast 
majority of the managers who directly manage the DE 
personnel in ODD have had little or no experience 
actually performing a substantive review of disability 
decisions. The few who do have this experience 
are usually at most only minimally involved with 
monitoring the disability review process. 

The proper management of this congress ionally- 
mandated review warrants a sufficient number of 
managers who have currently relevant disability 
adjudication experience; i.e.; they were actively 
involved on a daily basis in verifying that disability 
cases were being uniformly adjudicated according to 
the various disability laws and regulations. Our 
experience in the modules for more than ten (10) 
years has shown that the module managers and their 
assistants lack sufficient experience* inclination or 
the responsibility to properly monitor* coordinate or 
direct the disability examiners and the disability 
review process. 


Ill . Adjudicative Atmosphere 

The creation of a quality environment that is equally 
mindful of accuracy* efficiency and service which is 
compassionate and considerate was Commissioner Xing's 
goal in March 1990 when she suspended numeric goals 
for both supervisory and non-supervisory employees. 
While superficially ODO has removed numeric goals 
the numeric atmosphere still exerts an undue 
influence on the disability adjudicators in ODO. 

Both prior to and since March 1990 employees have 
been repeatedly confronted with their module's 
relative position on the Management Information 
System (MIS) reports and constantly encouraged to 
see if they could work one or more additional cases 
to improve the module's standing on the MIS report. 
ODO has replaced individual numeric assessment 
with an obsession for numerically comparing the 
various units' MIS status. Put in proper perspective 
an awareness and discussion of production and numbers 
is appropriate in an operating component* but 
unfortunately it continues to dominate and almost 
totally preoccupies the scene in ODO. 

In ODO the first-line supervisors' thoughts and time 
are still almost totally absorbed with numeric 
statistics because of upper management's daily use of 
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the MIS report as a managing tool. This concern and 
preoccupation with numbers Is very easily transmi-tted 
to the non-supervisory employees who know that -they 
can keep their supervisors happy by moving more cases. 
This situation is then further complicated by the fact 
that production (workloads and MIS statistics) is 
addressed and discussed in most meetings while 
accuracy and good service are hardly ever mentioned by 
the supervisors. 

Until upper management starts using the MIS report 
appropriately and stops overusing and abusing It, the 
prevailing environment is going to remain one that 
overemphasizes numbers. More than occasional lip service 
is required to change the environment to one that 
encourages accuracy and provides service that is 
compassionate and considerate. 

A first step In this direction could be made if ODO's 
management would relax its emphasis on the daily MIS 
statistics so that the lower level supervisors would have 
the tine needed to concentrate on the responsibilities 
of their positions other than those related to their 
units* statistical standing on the daily MIS report. 
Perhaps supervisors would have a chance to become 
significantly involved with the disability program 
and process, if upper management would restrict the 
use of the MIS report to a weekly or monthly basis 
rather than a daily one. 

Proper disability adjudication requires a climate that 
encourages quality service, proficiency and production 
on an equal basis. Periodically saying that quality 
and proficiency are equally as important as production 
is not the same as performing daily actions that show 
this to be true. Currently we are occasionally told 
that these things are equally important but management's 
dally activities convey an entirely different message to 
the employees. Actions do speak louder than words. 

IV. Vocational Specialist 

ODO's DE personnel are responsible for determining 
who is and isn*t still disabled. A decision of 
whether a beneficiary with a severe medical 
impairment is realistically capable of returning 
to the world of work often involves the assessment 
of how the beneficiary's medical condition interacts 
with his/her age, education and vocational history. 
Sometimes the decisions are very Judgmental and 
require special guidance. 
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In the past ODO had specially trained vocational 
consultants to assist Its examiners In their evaluation 
of the more judgmental decisions. Currently ODOndoes 
not have any of Its own specially trained vocational 
consultants to assist In vocational assessment. If we 
need the service of a vocational special 1st » we refer the 
case to such a person In OPIR. (NOTE: OPIR performs a 
consistency review of ODO*s cases. Can they review 
themselves?) 

ODO*s reestablishment of the vocational consultant 
posit ionf would demonstrate Its sincerity about 
making quality disability reviews. The Individual 
in these position could be available for face to 
face discussions of the more complicated 
situations. They could also keep themselves and 
ODO*s examiners abreast of any advances In medical 
and/or vocational technology that impacted on 
vocational assessment. Additionally they could review 
all of ODO*s vocationally related returns to the 
various DOS's. 

V. Opportunities for the GS-12 Disability Examiner 

Personnel 


Although the GS-12 DECs and Reconsideration 
Examiners have been repeatedly advised that they 
have promotional and advancement opportunit ies» no 
more than one GS-12 who was actively adjudicating 
and reviewing disability claims In ODO has been 
promoted directly to a GS-13 since 1979. This 
record is an obvious affront to the GS-12 
disability examining personnel and raises a 
question about the philosophy of an organization 
that purports itself to be more than a payment 
center. 

A responsible management attitude would 
seem to dictate that the Individuals 
knowledgeable In disability adjudication be given 
promotional opportunity In SSA's disability 
operational component. Unceasingly ODO's 
management has advised Its disability personnel 
that they were eligible for promotional 
opportunity but they have not followed up their 
rhetoric with supportive actions. When will they 
stop promising promotional opportunity and start 
giving It? Why have they discriminated against 
these GS-12s during the past decade? 


VI . Opportunities for the G3-11 Disability Examiner 
t’ersonnel 
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The GS-lls in ODD vho have been actively adjudicating 
disability claims have been given less than equ^ 
consideration for promotion into ODO^s GS-12 
management and reconsideration disability examiner 
positions. In the last seven (7) years there has 
been no promotion into the GS*-12 reconsideration 
disability examiner position because every vacancy 
has been filled with former GS-12s and GS-13s 
who were being reassigned# mostly from ODO 
management positions. Likewise# no more than one 
GS-ii who was actively adjudicating and reviewing 
disability claims in ODO has been promoted directly 
to a GS-i2 management position in ODO since at 
least 1980. 

Equal opportunities for advancement and promotions 
should be available to all ODO's GS*11 employees. 

The employees performing the valuable job of 
preparing and reviewing disability decisions should 
no longer be disadvantaged and deprived of these 
opportunities 
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LEGAL ASSISTANCE FOUNDATION OF CHICAGO 

• 1661 S. Blue Island Avenue • Chicago, IL 60608 • 

• 312-633-9890 • FAX 312-421-4643 • TDD 312-421-6574 • 

STATEMENT OF THC«AS YATSS OP THE LEGlkL ASSISTANCE F0T7NDAT10M 
OF CHICAGO TO THE SOCIAL SECOEITY SUBCOMMITTEE OP THE COMMITTEE 
ON KAYS ANT MEANS, UNITED STATES HOUSE OF REPRESENTATIVES, 
CONCERNING THE SOCIAL SECURITY DISABILITY INSURANCE PROGRAM 

Or behalf cf Social Security and Supplemental Security Income 
applicants and recipients living in Chicago who are eligible for 
legal representation from the Legal Assistance Foundation of 
Chicago ("LAFC"), I write concerning problems in the Social 
Security Disability Insurance program. 

LAFC provides legal representation to the poor in Chicago on 
most ci\-il legal matters, and represents thousands of persons on 
Title II and XVI issues each year. This representation is provided 
free to eligible clients. 

In this testimony, I address four issues: 

♦ the difference in allowance rates between state 
disability determination services and Administrative Law 
Judges CALJs"); 

♦ creation of a Social Security Court of Appeals; 

♦ the backlog of claims at the Social Security 
Administration <"SSA"); and 

♦ the need for continuing disability reviews to maintain 
integrity in the Social Security disability programs. 

A. The Reasons For Differences In Allowance Rates Between 
State Disability Determination Services and 
Administrative Law Judges 

Much has been made of the disparity in allowance rates between 
state agencies making initial and reconsideration decisions on one 
hand, and ALJs making hearing decisions on the other. To a large 
extent, the discussion appears to rest on the assumption that ALJs 
are making wrong decisions when they allow benefits on claims that 
were denied at the initial and reconsideration levels. 

I believe that the differences in allowance rates between 
state disability determination services ("state DDSs") and ALJs are 
caused by three factors in combination: 

1) Many claimants at the hearing level are represented by 
legal counsel; few are represented by legal counsel at 
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the initial and reconsideration levels; 

2) Initial and reconsideration decisionmakers have no 
personal contact with the claimant while ALJs usually 
take testimony from the clainuuit at hearing; and 

3) Initial and reconsideration decisionmakers rely on the 
POMS, which are inapplicable at the hearing level. 

First, legal representation makes a major difference in 
allowance rates. In Illinois, few claimants are represented before 
the Illinois DDS at the initial and reconsideration levels, 
although a majority of claimants are represented at the hearing 
level. However, statistics show that legal representation, when 
present at the state DDS level, makes a huge difference in 
allowance rates. 

LAFC provides representation to SSI applicants at the initial 
and reconsideration levels. Based on our experience, represented 
claimants have a far better chance of being fo\ind disabled at the 
initial and reconsideration levels than do unrepresented claimants, 
as the data for adult disabili1;y claimants below demcnstrates . 

Allowance Bates Based On Legal Representation 

All Cases^ Represented By LAFC 

Initial 32.8% 60.6% 

Reconsideration 15.9% 71.4% 

Source of Data: Legal Assistance Foundation of Chicago SSI Ad^’‘Ocacy 
Project, "Annual Report for FY 1994,’* Table H (data covers period 
of July 1993 through June 1994) . 

The allowance rates for persons represented by legal counsel 
at the initial and reconsideration levels are largely the same as 
the average ALJ allowance rate of 66%. 

Second, there is no substitute to seeing and personally 
questioning a disability claimant. ALJs are provided a unique 
opportunity to question and assess the credibility of disability 
applicants. This is particularly relevant when pain or mental 
illness is part of the alleged disability. Initial and 
reconsideration decisionmakers do not have this opportunity. 


^ I am assuming that very few other claimants had legal 
representation at the initial and reconsideration levels in 
Illinois. I am aware of no other legal services organizations or 
private attorneys that routinely provide legal representation at 
the initial and reconsideration levels. 
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Indeed, it is telling that when SSA's Office of Program and 
Integrity Reviews studied the difference between state DDSs and 
ALJs, they did not have the state agency decisionmakers who 
reviewed ALJ decisions listen to tapes of the hearings. See $SA 
Office of Program and Integrity Reviews, "Findings of the 
Disability Hearings Quality Review Process: An Assessment of the 
Quality of Hearings Decisions And l^pealed Reconsideration Denial 
Determinations , ” September 1994 . 

Third, some of the disparity is caused because the state DDSs 
are bound "by the POMS while ALJs are not . I believe that the POMS 
mandate a more standardized assessment that falls to properly 
factor in limitations in functioning in some cases, particularly 
those involving pain, mental in^airments, and assessment of 
residual functional capacity. To eliminate this as an issue, SSA 
should establish one standard for disability adjudication at all 
levels . 


B. Creation Of A Social Security Court of Appeals will Mbt 
Aid In Adjudication Of Social Security And SSZ Cases 

Advocates of creation of a single court of appeals to handle 
appeals of Social Security decisions rendered by federal district 
courts stress the need to create a uniform body of case law and to 
guarantee that the claims of similarly situated claimants are 
treated without regional disparity. I take no issue with these 
goals. However, as I set forth below, I believe that creation of 
such a court will hamper, rather than advance these goals. 

First, the case law of different circuits has been, in 
significant part, uniform. The various courts of appeals have 
taken similar, if not identical, positions on application of the 
severity step, the treating physician rule, and jurisdiction over 
class actions under 42 U.S.C. S 405(g), to name a few examples. 
The difference in interpretation has arisen between the courts of 
appeals and the Social Security Administration ("SSA") , which has 
pursued a policy of ncn« acquiescence In appellate decisions. 

Moreover, some differences are beneficial to the Social 
Security system. The process of "percolation," in which more than 
one court passes on issues, often arising from slightly different 
factual backgrounds, has contributed to a fuller development of the 
law. Limit ir.g all appellate inquiry to one court would negate 
this. 


In addition, creating one appellate court will not guarantee 
that one uniform standard will applied to all social security 
claimants. The disparity in standards has largely resulted from 
SSA* 9 nonacquiescence policy which led to two sets of standards, 
those applied to claimants in the administrative appeal process, 
and those applied to the few who exercised their right to judicial 
review. Creation of one appellate court does not guarantee that 
SSA will follow all of that coxurt's decisions. 
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Finally, I quection whether a specialized court, limited to 
hearing social security claims, would be as capable as the regional 
courts of appeals in objectively judging SSA. Social Security law 
does not exist in a vacuum* I believe that regional courts of 
appeals, precisely because they address other issues, are better 
suited for judging the actions of SSA. 

Moving the courthouse door to Washington, DC (or some other 
central location) will make it more difficult for claimants and 
their advocates in Chicago to pursue their claims to the appellate 
level. Many Social Security claimants and all SSI claimants are 
indigent or near- indigent; neither they nor their attorneys, often 
federally funded legal services programs such as lAPC, have the 
resources to go to Washington for oral argument. And, the 
alternative, foregoing oral argument will lead to less than full 
development of issues at the appellate level. 

For these reasons, I oppose replacing regional courts of 
appeals with a single appellate court of appeals to hear and judge 
Social Security claims. 

C. The Backlog Of , Claims At The Social Sec\irlty 
Administration Has Been Caused By The Agency' s Failure 
To Provide Adequate Staffing To Handle Caseloads. 

The backlog of claims at the Social Security Administration is 
a major problem. In Chicago, disability claimants whose claims are 
allowed by ALCs routinely wait two to two and one half years to 
receive favorable disability decisions. Indeed, the average length 
of time from the date of filing a request for a hearing to the date 
a hearing decision is rendered is more than 12 months a year at 
Chicago Offices of Hearings and Appeals. I have seen cases in 
which claimants waited over two years from the date of request for 
hearing to receive a hearing decision, in addition to the time the 
claimants waited to receive initial and reconsideration denials 
before requesting the hearing before an AImJ. 

In addition, claimants and recipients routinely face long 
delays iu receiving service at local Social Security offices. It 
is not uncommon for persons to wait for several hours up to most of 
the day to be seen by claims representatives at some Social 
Security offices in Chicago. Staff at LAFC instruct clients who 
must go to local Social Security offices to take with them food and 
their daily medications because of the long vraits. 

The backlogs are largely the result of SSA's decision to 
automate its system sc that employees could be eliminated. 
Automation has not successfully replaced human staff. Moreover, 
the reduced number of staff do not have the time to ade^ately 
assist claimants and recipients and make eligibility 
determinations. Unless the Administration is able to add staff, 
it will not be able to successfully deal with the backlog of 
claims . 
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D. SSA Must Do Continuing Disability Revises To Maintain 
lntc»grity In Tha Social Security Disability Programs. 

SSA's failure to do timely and effective continuing disability 
reviews ("CDRs*") has contributed most to the perception that the 
disability program is out of control* Persons who no longer meet 
the disability standard, as defined in 20 C.F.R. §§ 404.1SS4, 
416*994, and 416.994a, should have their disability benefits 
terminated * 

The problem is forcing SSA to actually do the CDRs* As an 
advocate, I rarely see CDR cases, and I assume that SSA is not 
regularly reviewing claims to see if disability has continued. 
SSA should be required to do the following: 

1) set dates for CDRs in all cases in which a disaJbility 
finding is made; 

2) inform disabled persons of the scheduled CDR date, and 
advise them that they should receive all medical care 
necessary to treat or control the disability; 

3) require SSA to do the CDRs in a timely fashion; 

4) set up special funding to cover SSA's costs of doing 
these CDRs ; and 

5) require SSA to report yearly to Congress concerning the 
number of CDRs scheduled to be done, the number of CDRs 
actually performed, and the cessation rates. 
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DAVID B. LOWRY 

Attorney at Law 

One Lincoln Center • Suite 530 

10300 S.w. Greenburg Road 
Portland, Oregon 97223 

(503) 245-7281 


May 31, 1995 


Philip D. Moseley 

Chief of Staff - Ways & Means Comm. 
US House of Representatives 
1102 Longworth House Office Bldg. 
Washington, DC 20515 

RE: Social Security Disability 


Dear Mr. Moseley, 

I am writing to submit written testimony regarding your recent 
hearings on this subject; I have practiced Social Security 
Disability law since 12/91. 

1) The DPS standard for evaluating disability is an incomplete 
standard . For example, people go to SSA and report that they are 
disabled for reasons that are objectively measurable: e.g., "I am 
four feet tall and I weigh 600 pounds." In such a case, DDS tends 
to grant benefits because they can objectively measure the 
impairment. Or, people may go to SSA and report that because of 
one or more health problems, they suffer from subjective symptoms, 
such as pain or fatigue. Since there is no objective way to 
measure this, these claims are routinely denied by DDS for want of 
adequate means to evaluate severity. These cases are won, if at 
all, at a hearing where an ALJ can assess the nature and extent of 
all factors, objective and subjective . In the Re-engineering 
program, SSA is pursuing a mirage of being able to " objectively" 
determine the severity of these symptoms. They cannot. Subjective 
symptoms require a whole person analysis. Any "objective" 
measurements would be further complicated by the good days and bad 
days aspect as well. Any physical capacities evaluation will be 
but a snapshot in time which ignores this fact of live. In my 
practice, 80-90% of my clients report good days and bad days and 
physical activity (like work) is the most common cause of bad days. 
(I.e., becoming physically active today makes for a miserable day 
tomorrow.) Most such clients need to lie down intermittently 
during the day in order to relieve pain. Pain is subjective and 
hard to measure, but very real. The same is true for fatigue. 
These two symptoms 
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usually go hand-in-hand. These in turn tend to negatively impact 
memory, attention span and concentration. People hurt, and it 
interferes with their ability to think straight. 

2) Continuing disability reviews can be made if Congress 
segregates funding solely for this . This problem could be further 
helped if the original disability decision maker would indicate if 
time and treatment are likely to result in improvement, with cases 
coded for review accordingly. 

3) Cost growth could be contained by re-defining the Cost of 
Living, which impacts COLA. Even Alan Greenspan likes this idea. 

The whole idea for the existence of Social Security is to provide 
a safety net for people who, because of age or disability, cannot 
maintain employment, or by virtue of old age, should not have to do 
so. In this light, the disability aspect of Social Security is not 
a "drain” on the retirement program. Between the two, those who 
are disabled ought to have the greater claim to the government's 
help. Those who are not of retirement age, but are disabled, 
cannot save for their retirement. Or work beyond normal retirement 
age . 

4) The cost of paying Social Security benefits could be reduced if 
benefits were means tested . This idea has been kicked around a 
long time and will likely command public acceptance (albeit 
reluctantly) . If everyone who claims SS benefits with an income 
over "X" times the Federal poverty level saw their SSA benefits 
reduced until their income was at "Y" times the Federal poverty 
level when no further eligibility for benefits existed, a cap on 
budget problems could occur. This is a more worthwhile approach 
than picking on disabled citizens when they are at their most 
vulnerable and if 60% or so of us still qualified for some amount 
of SS benefits, the "welfare" stigma for SS could be minimized. 

I realize there must be a lot of frustration over the dollars 
involved, but disabled citizens should not have our budget balanced 
on their backs. Our budget frustration should be re-directed to 
other areas. 
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Ivv ci^ci\ ^ icf^jr 

STATEMENT ON SOCIAL SECURITY DISABILITY 
" PROGRAM PROBLEMS 

FOR THE SENATE SPECIAL COMMITTEE ON AGING 
BY ANN DEWITT 

DIRECTOR MAINE DISABILITY DETERMINATION SERVICES 

Mr. Chairman and Members of the Committee: 

My name is Ann DeWitt. I am the Director of the Maine Disability 
Determination Services agency. I have worked with Social Security 
Disability claims for 25 years. I wish to thank this committee for the 
opportxmity to speak about the current problems in the Social Security 
Disability Program. 

This past year has brought specific program problems into public view 
with press and television accounts of unsupervised disability payments 
to addicts, disability payments to children with behavior problems and 
disability payments to immigrants who came to this country with 
sponsors. The current national controversy has caused problems 
locally. When our agency allows childhood claims with attention 
deficit disorder as directed by current Social Security rules we are 
brought into conflict with special education teachers who believe we 
undermine their efforts to help the children be capable, productive 
citizens. Some of these teachers believe parents who contribute to the 
child's problems are rewarded with checks. 

These media accounts while alarming do NOT address a serious underlying 
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malfunction of the disability system viewed as a whole. The fact is 
that state decision-makers (such as examiners and physicians in the 
Maine State agency) use medical , objective standards when deciding 
individual disability claims at the initial and reconsideration 
levels. In the states, doctors decide what effect a medically 
determined impairment has on a claimant's remaining functional 
abilities. These state decisions are subjected to rigorous federal 
quality review. Most states make the correct decision 96Z of the time 
according to federal reports. Cases found to be in error are sent back 
to states for correction. 

When a claim is appealed to a federal Administrative Law Judge 
subjective , legalistic standards are used to determine individual 
disability claims. Judges or staff attorneys (not doctors) make the 
critical judgement regarding what effect a medically determined 
impairment has on a claimant’s remaining ability to function. 
Administrative Law Judge decisions are NOT subjected to quality 
review. The result of the more liberal review on appeal is that about 
1,300 beneficiaries who would not receive benefits under state 
standards are added to the Maine disability rolls each year. This 
number may seem unimportant when compared to the 47,000 beneficiaries 
currently receiving monthly checks. The trend, however, is upward. 
Maine experienced a 55Z increase in SSI disability claims between 1991 
- 1994. With more claimants applying and more subjective standards in 
use, the trend will be for more people to be on the disability rolls 
nationwide. Another result of the increased voliiroe of applications is 
that states are unable to undertake continuing disability reviews and 
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to Stop benefits to people who have improved. Thousands of clarims are 
awaiting review because states are too. busy with initial claims. 

Administrative Law Judges overturn about 70Z of claims denied at the 
state reconsideration level. These reversal rates are seen by most 
onlookers as evidence of problems with state decision-making. The 
truth is that states have always acted as unwilling screens. 

Our disability programs lack a goal. Both the program for those who 
earned coverage under Social Security and the program for those of low 
income and resources suffer from the same systemic problem. As claims 
go to higher levels of appeal more liberal standards are applied. Each 
level should have the same standards. If congress wants more citizens 
on the disability rolls then states should be given the ability to have 
state workers decide what effect a medically determined impairment has 
on functional ability and state decisions should have much less quality 
review. If on the other hand congress wants fewer citizens on the 
disability rolls, then Administrative Law Judges should be required to 
use physicians to make medical judgements about functional abilities 
and Administrative Law Judge decisions should have quality review. 

The national redesign of the disability program that is now underway 
does not adequately address the forementioned problems. A troubling 
aspect of the current federal redesign project from a state perspective 
is that the memberships of the redesign task teams include few state 
decision-makers. The people whose jobs are most heavily affected by 
redesign are proportionally the least involved. 
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My greatest concern is for the future. If the systemic Social Security 
disability program problems are not addressed there may well be no 
money left for even the most disabled' citizens in the 21st century. 

Again, thank you for allowing me to appear and speak on this very 
important public issue. 

AD/SS/ds 
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STATEMENT OF LAURA LEE HALL, DIRECTOR OF RESEARCH 
NATIONAL ALLIANCE FOR THE MENTALLY ILL 

On behalf of the National Alliance for the Mentally 111 (NAMI) and its 140,000 members 
who are families of people with severe mental illness as well as people with these diseases 
themselves, I am pleased to submit the following written testimony on the Social Security 
Disability Insurance program (SSDI). 

Chairman Bunning has made clear his desire to restore “fairness to the disability program 
by enabling those who are truly disabled to receive benefits quickly, and by stopping payments to 
those who have recovered,” and to improve links to vocational rehabilitation services. NAMI 
shares the Chairman’s desire for an efficient SSDI program that places a high value on work. 
Work is extremely important to many people with severe mental illnesses and their families 
(Uttaro and Mechanic, 1994; Estroff et al., in preparation; VMHCA, 1992). Yet the supports 
necessary to achieve employment are simply not in place for most individuals with these illnesses. 
Furthermore, it is essential to not lose sight of the fact that the severe and long-lasting disability 
associated with schizophrenia, manic-depressive illness and other such brain diseases curtail work 
capacity. SSDI, as well as the Supplemental Security Income program (SSI), are absolutely 
essential for many people with severe mental illnesses. Without this bare minimum of resources, 
severe mental illnesses would result in increased homelessness or institutionalization for many 
hundreds of thousands of people with these diseases. 

The need for SSDI (and SSI) by people with severe and persistent mental illnesses has its 
roots in the policy of deinstitutionalization. Deinstitutionalization resulted in an influx into the 
community of hundreds of thousands of people with these diseases (Grob, 1983). Although the 
original vision was to integrate people with severe mental illness into their home communities, 
unfortunately deinstitutionalization occurred without the needed treatments, supports, and 
resources that put people in the mental hospital in the first place. Afterall, these were individuals 
who were considered, historically, so ill that the only option was long-term residence in a mental 
institution. 

SSDI and SSI are critical components of community-based treatment and support. SSDI 
provides these gravely ill individuals with $641 a month for rent, food, transportation, and 
clothing (NASI, 1994). SSDI and SSI assure access to treatment, by making individuals eligible 
for Medicare and Medicaid. This link to treatment is critical, as most private health insurance 
policies do not cover severe mental illness treatment and state mental health programs historically 
have inadequately funded treatment that did not occur behind the institution walls. 

What captures the attention of many policy analysts is the high percentage of people 
receiving SSDI and SSI on the basis of mental illness. Psychiatric disorders have been the largest 
diagnostic category among adult disabled SSI recipients since the inception of the program 
(Kochhar, 1979); since 1987 the same ranking applied to SSDI. Kennedy Manderscheid (1992) 
report that in 1991 the number of individuals with mental disorders exclusive of mental 
retardation who received SSI and SSDI was 1,154,7544 Individuals with severe mental illnesses 
now represent the largest single diagnostic group of disabled adult recipients in both the SSI and 
SSDI programs, constituting 28.2 percent of SSI recipients and 24.5% of SSDI recipients, or 
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about 1 in 4 adult recipients under the age of 65 (Kennedy and Manderscheid, 1992; NASI, 

1994). They tend to be younger than recipients with other impairments (Kennedy and 
Manderscheid, 1992) and have the longest tenure as SSDI recipients, a mean of 15,6 years, when 
compared to persons with all other disabling conditions (Hennesey and Dykacz, 1989). 
Furthermore, the number of beneficiaries with severe mental illnesses is increasing, as is the total 
number of persons with disabilities, but at a somewhat higher rate than total program growth. 

What is lost in the discussion of these numbers is the fact that less than 50 % of American 
adults with serious mental illnesses— approximately 5 million American adults— receives SSDI or 
SSI. Furthermore, studies have shown that many of those individuals who may be eligible for 
these income programs by virtue of a severe mental illness do not apply (EstrofF et al, in press; 
Steinwachs et al., 91, 92). Furthermore, all who apply do not receive the benefits— a recent study 
found that only 75% of those who applied were found eligible (EstrofF et al., in press)— even 
though studies suggest that many who apply and are rejected are indeed severely disabled and do 
not work (see GAO, 1989 and EstrofF et al., in press). 

Some analysts recently have suggested that people with severe mental illnesses receiving 
SSDI and SSI do not have real disabilities, but rather have psychological or social problems, and 
thus are not appropriate candidates for this disability program. The fact of the matter is that 
schizophrenia, manic-depressive illness, recurrent and severe depression, and other mental 
disorders are real diseases with real, severe, and long-lasting fijnctional consequences. Modern 
science has pinpointed the brain mechanisms involved in these brain-based disorders (OTA, 

1992). In schizophrenia, for example, abnormal brain structures and functions underpin the 
symptoms of psychosis— imaginary voices that won’t be quieted or ignored, paranoid ideas that 
hound waking life, the untrue belief that an individual is Jesus Christ or Abraham Lincoln, and 
frightened disorientation and sometimes rage. Other regions of the brain malfunction in ways that 
impair the ability to pay attention, to concentrate, to sort through facts and other mental and 
cognitive functions. For most people with severe mental illness, disease onset is early, during 
adolescence or young adulthood. The course of illness is ongoing, with acute and severe episodes 
of symptoms crashing forth repeatedly and unpredictably. 

Unsurprisingly, these brain diseases have severe functional consequences. Inability to 
handle stress, concentrate, and interact with others means that people with severe mental illnesses 
cannot take care of themselves without assistance (OTA, 1994; Barker et al., 1992). They may 
not be able to get out of bed in the morning, do their shopping and banking, go to work, or even 
maintain the semblance of human contact. Most individuals with severe mental illness do not 
work— 85 percent pf more (Anthony and Jansen, 1984; Noble, 1984) . Hundreds of thousands are 
homeless and in jails, simply for the crime of being “mentally ill” (NAMI, 1992; DHHS, 1992). 

Ten to fifteen percent commit suicide (OTA, 1992). 

It’s not just these brain illnesses that are so disabling. The stigma and discrimination that 
surrounds mental illness in our society mean that people with these diseases are shunned and 
avoided (OTA, 92, 94; Link, 1987; EstrofF et al., in press). They are denied access to 
employment and other aspects of public life that most of us take for granted. They are dismissed 
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as fakers, slackers, crooks, or worse. They are demoralized and handicapped by the strangulating 
hold of ignorance and stigma on our society. 

Perhaps the greatest tragedy in this grim picture of severe and persistent mental illness is 
that people do not have access to the growing retinue of treatment and supports shown 
scientifically to be effective in controlling symptoms and improving functional status. 
Discrimination is so deep-rooted and pervasive that private insurance will not pay for the care that 
people with severe mental illness need (OTA, 1992). 

Data concerning the employment and rehabilitative potential of individuals with severe and 
persistent mental illnesses are especially germane to your committee’s deliberations. A variety of 
studies are now showing that with training and ongoing support, many people with these brain 
diseases can achieve better levels of employment than previously thought or now seen (Bond and 
McDonel, 1991; Drake et al., in press; NAMl, in preparation). Data from one of the most recent 
and comprehensive study done to date show both the promise for improved employment 
outcomes and the limits of what may be achieved. In a 7 year study involving people with severe 
schizophrenia, individuals received what is undoubtedly the most comprehensive and intensive 
forms of community-based treatment possible, well known as Assertive Community Treatment. 
The researchers added to this treatment supported employment services, services available as 
needed to the individuals with schizophrenia throughout their job-tenure (Test, personal 
communication). The good news is that 50 percent of the individuals receiving these 
interventions, versus 30 percent among the control group, were able to work in the competitive 
employment market. The sobering reality is that even with this intensive array of services, to 
which most individuals with severe mental illness in the U.S. do not have access, only 50 percent 
achieved the goal of work. And this goal was defined as 400 hours of work a year, approximately 
8 hours each week or more. Furthermore, the pattern of work was typically interrupted, and not 
consistently maintained over time. 

It is important to note that different treatment and employment service programs can 
achieve different rates of success, indeed measure success differently. In addition, factors other 
than the brain disease itself impact on employment outcomes, including discrimination and 
employment opportunity (Estroff et al., in press; Yelin, 1992). The bottomline is clear, however: 
people with severe mental illnesses want to work; want meaningful and productive activity in their 
lives. However, their illness, the availability of treatment and services, and the opportunities that 
they have forestall full-time, uninterrupted competitive employment. In your efforts to redesign 
SSDI policy, we urge you to eliminate barriers to employment that exist for people with severe 
and persistent mental illnesses— barriers to effective treatment and vocational rehabilitation 
services, and discrimination-while maintaining the essential safety net that SSDI provides to 
people with these diseases. These goals can be achieved by the following policies: 

Do not change the SSDI eligibility criteria for adults with severe mental illness. The 
current eligibility criteria, including the Listing of Impairments, for mental illnesses reflect modem 
diagnostic terminology and consider functional domains known to be impaired by these diseases 
and to be relevant to work ability. The criteria were devised with the input of experts and have 
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been shown to be reliable by scientific studies (Pincus et al., 1991; Okpaku et al., 1994). The 
criteria take into consideration the medical status of an individual (their diagnosis), the functional 
results of the impairment (Barker et al., 1992), and the fact that highly structured supports can 
give the illusion of little disability. Improvements can be made, however, in the criteria, namely by 
improving the way in which difficult cases are decided and further educating mental health care 
professionals on how to provide relevant information for the disability determination. 

Do not impose a short time-limit on the receipt of benefits for people with severe and 
persistent mental illnesses. As noted above, these brain diseases are long-term, unpredictably 
episodic, and severely disabling. The scientific data, concerning the nature of these diseases and 
the best possible employment outcomes, absolutely contradict the use of an arbitrary time limit on 
benefits. Furthermore, it would be a bureaucratic nightmare for people with severe mental 
illnesses (not to mention the government) to have to constantly reapply for benefits, a prolonged 
and complicated process that leaves individuals in dire straits as they wait for the process to move 
forward. A short-term SSDI benefit is a recipe for disaster, which would undoubtedly leave more 
people with severe and persistent mental illnesses homeless, in jails and prisons, or in institutions 
such as nursing homes. All of these alternatives are much more costly— to society and individuals 
with these diseases and their families— than SSDI. 

Strive to eliminate barriers to achievable work levels by people with severe mental 
illnesses. As the research literature demonstrates, and NAMl firmly advocates, productive 
activity is critically important to people with severe mental illnesses. A variety of public policies 
stand in the way of achieving this goal. Work disincentives in the SSDI program itself hamper the 
pursuit of gainful employment (Koyanagi and Goldman, 1991). The fact that the SSDI benefit is 
an all-or-nothing entitlement flies in the face of the reality of these illnesses, as unpredictably 
episodic in symptoms and levels of disability, and discourages employment. We would like to 
work with the committee in developing a mechanism for titrating SSDI benefits, as needed, to 
people with severe mental illnesses. 

Among the largest barriers to employment is limited access to treatment. As noted, 
people with severe and persistent mental illnesses generally cannot get private insurance that will 
cover their health care needs. They have no choice but to turn to the public health care financing 
mechanisms. Medicare and Medicaid. And access to Medicare and Medicaid is generally achieved 
by going on SSDI and SSI. An individual with a severe mental illness is forced to go on SSDI 
and SSI to get treatment. The committee can work to overcome this pen’erse system by turning 
its attention to discrimination in private insurance against people with severe mental illnesses. 
Furthermore, it can change policy so that once people become eligible for SSDI and SSI, 
access to Medicare and Medicaid become permanent. 

Finally, improve access to effective vocational rehabilitation sennces for people with 
severe and persistent mental illnesses. People with these diseases can achieve better levels of 
employment and productive activity, if only those interventions shown to be effective were made 
available to them. Certainly, shunting people to the Federal-State vocational rehabilitation (VR) 
system is not the answer. The VR system has by-and-large failed people with severe mental 
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illnesses, as shown by a NAMI study soon to be released and other previous reports (KAMI, in 
preparation; Andrews et al., 1992; Tashjian et al., 1989). We advocate that money in the VR 
system that is now spent for people with severe mental illnesses be stripped from that agency and 
be given directly to consumers and family members themselves or effective vocational 
rehabilitation programs. The chairman’s idea to provide SSA funds for such services also be 
distributed directly to people with disabilities and effective service providers. Finally, we urge 
you to work to make rehabilitation services mandatory covered services in Medicaid and the 
Federal mental health block grant. 

In summary, we applaud the committee’s attention to the importance of an efficient and 
work-focused SSDI program. We are eager to work with you in designing a humane and pro- 
work policy for people with severe and persistent mental illness. And we urge you to abide by the 
facts of severe mental illness— as disabling and long-term illnesses that leave many people with a 
need for income replacement— as shown by volumes of scientific data and the experiences of 
people with these diseases and their family members. 

Once again, NAMI appreciates the opportunity to provide written testimony to the 
committee. 
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STATEMENT OF UNDA HILL LANGELE, PRESIDENT 
NATIONAL ASSOCIATION OF DISABILITY EXAMINERS 


The National Association of Disability Examiners (NADE) appreciates 
this opportunity to comment on the discrepancies caused by 
differing standards in the disability decision making process, the 
variations in disability standards across the country caused by the 
impact of the Federal Courts and issues impacting vocational 
rehabilitation of Social Security and SSI disability recipients. 

NADE believes that the only way to restore uniformity to the 
disability program is to return to an unbiased, objective, 
knowledgeable medical foundation. Regretfully, it does not appear 
that the Disability Process Redesign Plan recognizes or will 
accomplish that goal. 

The "one book" philosophy envisioned by Disability Redesign is not 
sufficient to resolve the vast discrepancy between ALJ and DDS 
decisions.* That concept has been tried in the past without 
success . As long as DDSs continue to administer a medical program 
and ALJs continue to view this as a legal program these differences 
will remain. If both the DDSs and the ALJs administer this as a 
legal program DDS decisions will become increasing subjective. 
Currently the legal methodology is loading the rolls each year with 
thousands of claimants who do not meet the unbiased, objective 
medical definition of disability. To extend this subjectivity to 
initial decisions will only increase those numbers at tremendous 
cost to the tax payers and uncounted personal loss to the 
beneficiaries? 

What Needs To Be Done? 

1. A Social Security Court is Needed Now More Than Ever. 

ALJS are now following the courts' reinterpretation of the Social 
Security Law. Many DDS are following Circuit Court mandates. 
National uniformity is lost when the disability decision is 
affected not by the claimant's medical condition but rather by his 
or her state of residence. 

2 . The Administrative Procedure Act Must Be Rewritten to Enable SSA 
to Review ALJ Decisions. 

These reviews should be pre- adjudicative, centralized and include 
a sufficient number of an equal percentage of allowances and 
denials to return integrity to the decision. 


3 . Funding should be set aside to Train ALJs in Medical 
Evaluation . 

The legal /procedural methodology places the program in serious 
doubt. Perhaps medical training would help. That would depend in 
large measure on whether ALJs would admit to the need for such 
training and receive it enthusiastically. 

4. The DDSs Must Be Provided Sufficient Resources (Including Staff) 
To Handle The Rising Number of Applications and Continuing 
Disability Reviews (CDRS) . 

The ratio of administrative costs to benefits paid in FY'60 was 
6.1%: in FY' 97 that is expected to drop to 2.6%. If all mandated 
CDRS were initiated this could amount to 4-500,000 cases annually. 
At the same time, applications can be expected to rise steadily as 
the baby boomers age. 

*Bob Burgress, NADE Past President, has prepared a detailed 
analysis of why ALJ and DDS decisions vary so widely. A synopsis 
is included as an addendum to this testimony. Copies of the full 
report are available on request. 
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Every large cut of expenditures in the oast had ended up costing in 
unwarranted entitlements or severely compromised service. 
Administrative costs must not be allowed to fall below what is 
necessary for efficient administration of the program. 

5. An Increased Number of Continuing Disability Reviews Must Be 
Done . 

To maintain fiscal accountability in the program and reduce the 
drain on the Trust Fund, more CDRs need to be initiated. Federal 
legislation mandates that all disability recipients have their 
disability status reviewed every three or seven years, depending on 
whether the condition is permanent. SSA has not fulfilled that 
mandate. Although some CDRs are now being conducted hundreds of 
thousands are still awaiting review. In order to achieve the 
maximum impact on the Trust Fund, Congress needs to revisit the 
Medical Improvement Standards that has been used since the 1984 
amendments. Under current law it is almost impossible to remove 
recipients from the rolls, even if they were allowed capriciously 
or erroneously. 


Although not actively involved with the rehabilitation process. 
NADE strongly supports initiatives designed to provide services 
necessary to enable beneficiaries to return to work. Our 
experience and contact with vocational rehabilitation (VR) agencies 
has show that Social Security and DDS disability recipients are 
among the most difficult to successfully rehabilitate. In order 
for a VR agency to receive reimbursement from the Trust Fund a 
disabled beneficiary must be earning SGA (substantial gainful 
activity, generally $500/month) for nine out of 12 months post 
closure. Most Social Security and SSI recipients referred to VR 
have long term chronic illness and require a high degree of ongoing 
continuous support in order to meet this requirement. VR agencies 
are understandably reluctant to accept older individuals who are 
traditionally more difficult to place. Younger beneficiaries, who 
would otherwise be better prospects, are usually more severely 
impaired and thus are poor candidates for successful 
rehabilitation. Additionally, a large percentage are receiving 
benefits due to mental impairments. VR experience has shown that 
these individuals can be very difficult to rehabilitate. These 
conditions are often subject to exacerbations and remissions which 
mitigate against the ability to work for nine consecutive months or 
nine out of 12 months post closure. In addition, there are 
significant disincentives for a beneficiary returning to work. 
Aside from losing case benefits, more meaningful to many disability 
recipients is the loss of medicare or medicaid coverage if they are 
no longer on the rolls. These disincentives must be removed to 
give rehabilitation a better chance to work and VR agencies must be 
compensated for appropriate expenses incurred in rehabilitating 
severely disabled beneficiaries even if such efforts ultimately 
prove unsuccessful . 

Thank you for giving us the opportunity to comment on these 
important issues. 
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STATEMENT OF JOAN GREENE 

NATIONAL ASSOCIATION OF PEDIATRIC NURSE ASSOCIATES & PRACTITIONERS 
CHERRY HILL, N.J. 

The National Association of Pediatric Nurse Associates and 
Practitioners (NAPNAP) is grateful for the opportunity to submit 
testimony on the issue of the Social Security Disability Insurance 
and Supplemental Security Income programs. NAPNAP represents over 
4,400 nurse practitioners dedicated to pediatric care. We strive 
to enhance the quality of health care for infants, children and 
adolescents, and we serve many children with disabilities. 

We recognize the need for improvements in the federal policy 
relating to aid for people with disabilities, and we commend the 
subcommittee for taking on this task. As you work to reform the 
Social Security Disability Insurance (SSDI) and the Supplemental 
Security Income (SSI) programs, we would like to make you aware of 
our concern with the programs. Of primary concern to us is the 
current restriction on the ability of nurse practitioners to submit 
medical evaluations to the Social Security Administration (SSA) . 
Under SSA regulations, "the existence of a disabling condition must 
be supported by medical evidence such as a report signed by a duly 
licensed physician or psychologist." While other health 

professionals may be used as sources of insight into a child's 
functioning, nurse practitioners who routinely provide direct 
patient care to children and their families, are not permitted to 
authorize a medical report for SSA. We believe this policy is 
excessively narrow and complex, and should be simplified to allow 
qualified health professionals such as nurse practitioners (NPs) to 
submit evaluations. 

Pediatric nurse practitioners are qualified health 
professionals, serving children independently under the guidance of 
state and federal regulation. Although children with disabilities 
and their families receive direct patient care from NPs, they must 
get a physician to sign medical evaluation forms for the SSI 
program. An evaluation may sit for days or weeks waiting for a 
physician's signature, creating an added burden of paperwork on the 
already-burdened physician. It is oftentimes the nurse 

practitioner, and not the physician, who spends the time needed . 
with the child and family to assess the disability and intervene 
with a treatment strategy. The policy of requiring a physician's 
signature creates an additional level of bureaucracy and red tape, 
undue hardship on the children and families treated by nurse 
practitioners, on the nurse practitioners themselves, and on the 
clinics and offices where they work. 

For example, a child was seen at a Minneapolis children's 
health clinic by a certified pediatric nurse practitioner and a 
masters prepared psychologist. Both diagnosed the child as 
suffering from Attention Deficit Hyperactivity Disorder (ADHD) . 
However, SSA would not accept the evaluation because it did not 
come from a licensed physician or Ph.D. level psychologist. The 
child had to be re-evaluated by a private Ph.D. level psychologist 
at the family's added expense. The private psychologist came to 
same conclusion as the clinic's health professionals. This process 
of added expenses, red tape, frustration and complexity happens 
regularly -- not just in Minnesota, but all over the country. It 
is a particular concern in rural and underserved areas, where nurse 
practitioners may be the only health professionals serving local 
communities . 

Certified pediatric nurse practitioners are recognized and 
reimbursed by private insurance carriers and public insurance 
programs such as Medicaid. Nurse practitioners routinely work with 
children and their families to help them through various stages of 
disability. NPs conduct physical, developmental, and neurologic 
examinations, assess the psychological and emotional status of 
children, and evaluate their speech, language and motor skills. 
After diagnosing a disability, NPs coordinate treatment for 
affected children. NPs then act as liaisons between medical 
clinics, homes and schools to coordinate referrals and to promote 
evaluation and ongoing assessment on intervention strategies. 
(Lobar and Phillips, Journal of Pediatric Health Care, May- June 
1995 . )■ 
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We believe that these abilities should be recognized by the 
SSA. Recognizing the ability of nurse practitioners to conduct 
medical evaluations would allow nurse practitioners, physicians and 
all health professionals to do their jobs more effectively and 
efficiently. Such a change would also mean better and more 
efficient care for children and families. As you continue to 
consider SSDI and SSI reform, we recommend a change in federal 
policy to allow qualified health professionals to submit medical 
evaluations to the Social Security Administration. 
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NARPPS ^ National Association of Rehabilitation Professionals in the Private Sector 


May 23, 1995 

The Subcommittee on Social Security 
Committee on Ways and Means 
B-3 16 Rayburn House Office Building 
Washington, DC 205 15 

Dear Subcommittee Members: 

I am writing the members of this Subcommittee to address concerns regarding possible reforms to 
the Social Security Disability Insurance (SSDI) program. 

The National Association of Rehabilitation Professionals in the Private Sector (NARPPS) was 
established in 1977 and is the only association that exclusively represents the interests of 
rehabilitation professionals who work in the private sector. The NARPPS National Office is 
headquartered in Boston, Massachusetts, a city recognized as a leader in health-care related 
research, service, and industry. The NARPPS membership consists of nearly 3,000 members. 
These professionals provide a broad range of rehabilitation and employment services to people 
with disabilities in all 50 states and Canada. 

The interdisciplinary nature of NARPPS' membership brings the strength of diversity to an 
association which includes Case Managers, Rehabilitation Nurses, Educators, Occupational 
Therapists, Vocational Counselors and Rehabilitation Managers/ Administrators. Also included 
are Forensic Specialists, Physical Therapists, Job Placement Specialists, Speech and Language 
Therapists, Vocational Evaluators, and all other professional disciplines united in providing 
rehabilitation services in the private sector. The one factor that unites all of our disciplines is 
knowledge regarding functional limitations and the skills of what it takes for individuals to obtain 
substantial, gainful employment. It is these same skills and knowledge that is used by other 
disability compensation systems to help individuals with disabilities become employed and save 
money. 

I am the Executive Director of NARPPS and have been involved with the rehabilitation field since 
1973. I am also owner of a small company in San Diego, California that has provided vocational 
rehabilitation services to over 2,000 people with disabilities in the past 15 years. Like many of the 
NARPPS' members, I have provided services to recipients of a number of disability compensation 
systems, including state and federal workers' compensation, long-term disability, and SSI/SSDI 
programs. I have also served as a vocational expert with the Social Security Administration, as 
well in state and federal civil court, assisting in a variety of disability adjudication proceedings. 

Our organization has historically supported policies that expand consumer freedom of choice, 
competition, and the provision of quality rehabilitation services at a reasonable cost. Recent 
trends in vocational rehabilitation have focused on increasing client involvement, client 
empowerment, and the quality of services provided (Thomas & Strauser, 1995). Other 
researchers (Emener, 1991; Weaver, 1991; 1994) have pointed to the need for legislators to give 
rehabilitation systems the power to negotiate with private sector service providers so that efficient 
and effective services to people wth disabilities can be delivered. Broadening the range of 
professionals and rehabilitation agencies involved in serving consumers will undoubtedly bring 
increased efficiency, accountability, and performance to the rehabilitation system in the United 
States. Testimony was provided by NARPPS on these very same points to this Committee in 
1978. We are very pleased that the Social Security Administration is now ready to explore 
strategies that involve the private sector in the delivery of eligibility-determination, rehabilitation- 
planning, and case coordination services to SSDI recipients. 


313 Washington Street, #302, Newton, MA 02158 
Phone:(61 7)558-5333 Fax:(61 7)558-5440 
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It is the position of our organization through our own published research (Olsheski and Growick, 
1993) that the performance of the current system in rehabilitating SSDI recipients is dismal, and 
that a number of administrative changes need to occur before rehabilitation can be truly effective. 

First of all, the responsibility for identifying and referring claimants for rehabilitation should be 
shifted from state Bureau’s of Disability Determination to SSA offices. The state-federal 
rehabilitation system, which has had responsibility for referring claimants through their BDD 
offices has been a failure (Department of Health & Human Services, 1988; Hester & Faimon, 
1985). Secondly, as with any indemnity program, the use of case managers to oversee the 
planning and timely provision of services is crucial. In this regard, like with workers' 
compensation, both the private and public sector should have the opportunity to manage cases for 
appropriate outcome and cost savings. And lastly, the SSA needs to change the way in which it 
defines initial eligibility and evaluates short term disability and utilizes incentives so that 
beneficiaries are encouraged rather than discouraged from returning to the work place. 

In summary, the social security disability system is a much needed support for individuals of 
working age who sustain a disability and cannot work. Rehabilitation can help many beneficiaries 
who have the potential for gainful employment if accessed and used properly. Unfortunately, 
rehabilitation has not been fiilly used, and probably will not be until the needed changes have 
occurred. 

It is NARPPS position that private sector rehabilitation can play a significant role in 
helping achieve these goals. Introducing competition into the rehabilitation service delivery 
system will help accomplish the following needed positive changes; 

♦ Consumers will have many more providers to choose from, increasing their motivation as a result of 
increased control and choice in their rehabilitation programs; 

♦ Demand on the overloaded state-federal rehabilitation prc^ram will be relieved; allowing them to retain 
their focus on the most severely disabled; 

♦ Increased provider innovation and creativity in re-employment efforts; 

♦ Focus on rehabilitation, not disability compensation; 

♦ Greater incentives will exist for providers to involve employers in training and re-employment 
efforts; 

♦ Rehabilitation providers will be forced to produce fevorable performance and outcomes to 
maintain their referrals and remain responsive to the needs of consumers and employers; 

♦ Focused effort on those SSDI recipients most capable of working; 

♦ Increased timeliness in service interventions will maximize the efficient use of available 
resources and reduce delays that prolong disability and increase costs; 

♦ Increased emphasis on return to work efforts for younger SSDI recipients. 

Private sector rehabilitation is ready and willing to work with the Social Security Administration 
and Congress to design, implement, and evaluate a new vocational rehabilitation system for SSDI 
recipients. A system that saves not only productive workers but also money. I thank you on 
behalf of NARPPS members for the opportunity to share this information with you, and I offer the 
resources of our membership and organization to assist you in your efforts. 



Robert B. Hall, Ph D. 

Executive Director, NARPPS 
Certified Insurance Rehabilitation Specialist 


313 Washington Street, #302, Newton, MA 02158 
Phone:(61 7)558-5333 Fax:(61 7)558-5440 
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STATEMENT OF ETHEL ZELENSKE, STAFF ATTORNEY 
NATIONAL SENIOR CITIZENS LAW CENTER 
BEFORE THE SUBCOMMITTEE ON SOCIAL SECURITY, 
COMMITTEE ON WAYS AND MEANS 
UNITED STATES HOUSE OF REPRESENTATIVES 

HEARING ON MANAGING THE SOCIAL SECURITY 
DISABILITY PROGRAM 

MAY 23, 1995 


The National Senior Citizens Law Center (NSCLC) provides legal assistance 
and support to legal services advocates and other advocates for elderly and disabled 
clients. I work solely on Social Security and Supplemental Security Income (SSI) 
issues. Prior to my employment at NSCLC, I was an attorney for fourteen years at 
the Legal Aid Bureau, Inc. in Baltimore, Maryland, a statewide program providing 
free civil legal services to indigent residents of Maryland. While I worked at the 
Legal Aid Bureau, I specialized in social security law and represented hundreds of 
clients at every administrative and judicial level regarding their claims for Social 
Security and SSI disability benefits. 

This statement addresses the testimony at the hearing on May 23, 1995, 
concerning the differences between decisionmaking at the state agency or disability 
determination services (DDS) level and at the hearing level by the administrative law 
judge (ALJ). The high reversal rate at the hearing level has several causes which must 
be considered before any measures are taken to change the process in a way that 
could be disadvantageous to claimants. 

The causes, described in more detail below, include the DDSs' failure to: ( 1 ) 
obtain complete and updated documentation from all treating sources; (2) properly 
explain the disability standard to treating sources or ask questions relevant to the 
disability determination; (3) obtain functional assessments from treating sources; or 
(4) properly evaluate the evidence which is obtained. In addition, the face-to-face 
meeting between the claimant and decisionmaker for the first time at the hearing is 
also a significant factor. 


LOS ANGELES OFFICE: SUITE 4230, 777 SOLTTH FIGUEROA STREET, LOS ANGELES, CALIFORNIA 90017 • (213) 236-3890 
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1 . Failure to obtain documentation from treating sources. 

The key to a successful disability determination process at all levels is having 
an adequate documentation base and properly evaluating the documentation that is 
obtained. However, DDSs often fail to obtain documentation and thus do not have a 
complete medical and functional picture of the individual ujwn which to base an 
accurate decision. DDSs frequently miss treating sources altogether and all too often 
treat the case as static. However, the claim of an impaired claimant is not static and 
they are often hospitalized or experience deterioration in their conditions between 
the time the initial application is filed through the reconsideration level. This 
information is often not utilized or even obtained by the DDS. 

It was suggested at the hearing that applicants be required to bring evidence 
with them when they apply. Qaimants should always be encouraged to participate in 
the process to the extent they are able. However, there are valid reasons why they 
are unable to provide the evidence, requiring SSA’s assistance: 

• Many claimants suffer from severe mental disorders which make them poor 
historians and therefore unable to provide SSA with the necessary information 
regarding medical care. 

• Many individuals are poorly educated and are simply not aware of the 
information required to file a complete application. 

• It may be difficult for claimants to obtain evidence because of state laws 
limiting the individual's access to his or her own medical records. 

• Many claimants may be unable to pay for records where there is a charge. 

SSA should remain ultimately responsible at all levels to ensure the overall quality 
and integrity of the process and to oversee the completeness of the record. 

2. Failure to ask questions relevant to disability determination process. 

Even if the DDS sends a request to a treating source, their forms fail to ask 
questions relevant to the disability determination process. Doaors and other 
providers are not educated about the disability standard and evaluation process. The 
failure to ask for relevant information from treating sources leads to receipt of 
incomplete, general, or unresponsive medical evidence. This problem is frequently 
overcome at the hearing level where representatives use their own programmed letters 
and forms to obtain the relevant information, which was always readily available if 
only the rights questions had been asked. 
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3. Failure to obtain evidence of functional limitations. 

The DDSs fail to obtain evidence of what the person can still do in light of 
functional limitations, i.e., residual functional capacity (RFC), from treating sources 
and consultative examinations. Obtaining evidence of RFC is critical since it analyzes 
the medical findings and provides a medical assessment of the ability to perform 
work-related activities. 

4. Failure to properly evaluate evidence under uniform standard. 

Even where DDSs obtain evidence, they fail to properly evaluate it by applying 
incorrect standards which are inconsistent with their own regulations and circuit case 
law. As a result, several rules which are particularly helpful in evaluating a case are 
not applied by the DDSs, but are applied at the hearing level. For instance, there is 
extensive case law in all federal circuits regarding the weight to be given to a treating 
physician's report and the evaluation of pain. Generally, there has not been 
significant regional variation. 

Based on the guidance from the circuit case law, SSA has issued regulations in 
both areas providing a detailed framework for evaluating medical evidence,* including 
treating physicians' reports, and subjective evidence,^ including pain. As regulations 
which have been promulgated under the Administrative Procedure Act (APA), 
providing for public notice and comment, these policies are legally binding on every 
SSA adjudicator, including ALJs, and provide a uniform standard at every level. 
Unfortunately, DDSs rely more on the SSA programs manual (the "POMS"), which is 
not published under the APA, for guidance in the decisionmaking process, even 
though they are not binding and have no legal force.^ Use of a set of policies based 
on the regulations would provide the basis for a uniform process. 


RECOMMENDATIONS 

Despite the severity of the problems in the disability program, the system is not 
beyond repair and the following recommendations should be considered: 

1 . Provide SSA with adequate staffing. Staffing levels must be increased to 
adequate levels in order to provide quality service to the public. It seems that many 
of SSA's current problems can be traced back to the 20% cut in staffing levels during 
the mid-1980's. 


*56 Fed. Reg. 36932 (Aug. 1, 1991). 

^56 Fed. Reg. 57928 (Nov. 14, 1991). 

^See Schweiker v. Hansen, 450 U.S. 785, 789 (1981)("[T]he Qaims Manual is 
not a regulation. It has no legal force, and it does not bind the SSA."). 
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2. Improve gathering of medical evidence: 

a. Obtain medical records from all treating sources and update them when 
necessary. When information is received, it should be reviev/ed to 
determine if further documentation is necessary to fill gaps or clarify 
inconsistencies. 

b. Treating sources should be educated about the disability process and 
sent letters and fonns individualized to the specific case which ask 
questions relevant to the process. 

c. Opinions about functional capacity should be obtained from treating, as 
well as consultative, sources. 

3. SSA should develop a single set of policies. These policies should be 
binding on all adjudicators and published according to the Administrative Procedure 
Act (APA) for public notice and comment. National uniformity has been and can be 
restored by the promulgation of uniform standards, eliminating the need for another 
entity, such as a Social Security Court of Appeals. Creation of such a court is not the 
most effective or efficient manner in which to accomplish these goals. 

4. Provide a face-to-face interview at the initial level. 

5. Retain APA-protected ALJs as hearing officers. The right to a full and fair 
hearing before an unbiased decisionmaker is a basic element of constitutional due 
process and is also at the core of the APA. Independent ALJs are free from agency 
coercion or influence and provide a guarantee to claimants against arbitrary or illegal 
agency practices. 

6. Increase the number of continuing disability reviews. CDRs are a 
necessary feature of any disability program. The integrity of the program is affected 
when whey are not performed. We support reasonable attempts to help SSA get back 
on track, including creative legislation like H.R. 1586 which would create a CDR 
account in the disability trust fund. 
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State of Ohio ^ 

Rehabilitation Services Commission 


Robert L Rate, Administrator 


TESTIMONY 
ERIC D. PARKS 

OHIO REHABILITATION SERVICES COMMISSION 
AUGUST 11. 1995 


My name is Eric D. Parks. My business address is Ohio 
Rehabilitation Services Commission, 400 E. Campus View Blvd. , 
Columbus Ohio 43235. I have been a Commissioner of the Ohio 
Rehabilitation Services Commission for four years . Presently, I 
serve as the Commission's Vice Chair and as chair of the 
Commission's Legislative Committee. 

I appreciate the opportunity to provide testimony pertinent to the 
Ways and Means Subcommittee on Social Security's hearings on 
Thursday, August 3, 1995. 

We applaud the Subcommittee's efforts to review the Social Security 
system and particularly its disability programs. We believe this 
to be an opportunity for positive change that will ensure 
critically needed supports are available while restoring a 
commitment to the value of work and individual responsibility. 

The Ohio Rehabilitation Services Commission (RSC) is the state 
agency in Ohio that has responsibility for implementation of the 
Rehabilitation Act and for adjudication of social security 
disability claims (Social Security Disability Insurance - SSDI, 
Supplemental Security Income - SSI) for the Social Security 
Administration (SSA) . In 1994, RSC made decisions on over 150,000 
claims for SSDI and SSI benefits. In addition, we placed over 4000 
persons with severe disabilities into competitive employment. In 
the past several years, Ohio has ranked 2nd or 3rd nationally in 
placing people in work who have a disability and receive SSDI or 
SSI benefits and for whom we have been reimbursed. 

Our experience gives us a unique perspective about changes needed 
to improve the Social Security disability program. There are 
numerous "disincentives" for persons receiving benefits who are 
capable of going to work. We must find ways to aggressively change 
the disincentives into "incentives" to go to work. The State 
Vocational Rehabilitation system is the most effective manner to 
provide quality service to all persons in partnership with 
qualified local providers throughout the state. We must ensure 
that all persons have access to needed services so that they may go 
to work . 

We have identified a preliminary list of factors which directly, 
impact on a person's ability to go to work and which hinder the 


..sewing Ohioans with disabilities 
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State's ability to successfully work with these people. Some of 
those factors are : 

1. Medical Coverage: Most individuals currently receiving SSDI or 
SSI benefits have medical coverage through Medicare (SSDI) or 
Medicaid (SSI) . We believe that any revisions to the Social 
Security programs should assure persons of continued medical 
coverage if it is not provided by the employer. Medical coverage 
could be funded by a variety of means such as; 

* a charge to the individual that would be income based 

* the federal government paying the amount of an increase in 
premium for the employer or the employee 

* providing continued medical coverage through 
Medicare/Medicaid for a time-limited period after full- 
time work begins (current legislation covers this in part 
but could be extended) 

2. Income Dependency: There are substantial savings that could be 
realized if more people were able to reduce their dependency on the 
cash benefits provided under the Social Security program. For 
example in the first three quarters of Federal Fiscal Year 1995, 
RSC placed 501 SSDI beneficiaries into competitive employment at an 
average wage of $6.05 per hour. Since the average SSDI person 
receives $660 per month in benefits, this results in a Disability 
program savings of $3,967,920 per year or $79,358,400 over a 20 
year period. The work income clearly replaces the income received 
from the benefit program. However, many beneficiaries believe that 
they will not be able to earn enough from a job to replace the 
benefit income they are currently receiving. To provide the 
appropriate incentive to go to work, several options could be 
considered; 

* establish time limits on the receipt of all disability 
benefits, except those for medical conditions which are 
life threatening 

* index the benefits against the earnings, reducing the 
benefits incrementally over time as earnings increase 

In addition to dramatic Disability Program savings, reducing a 
person's dependency on Social Security benefits through work will 
also increase self sufficiency. 

3. Mandatory Referrals: Every individual (over age 16) applying 
for SSDI and SSI should be required to participate in the state 
vocational rehabilitation program unless their medical condition is 
life threatening. The referral should be made at the time of 
application for benefits, not after a decision is made. 

4. Reimbursement Bureaucracy: The Social Security 

Administration's current requirements and proposed rules create a 
malaise of bureaucratic "administrivia” before reimbursement to the 
State Vocational Rehabilitation agency takes place. It also can 
take over a year for claims to be approved by SSA for this program. 
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(For example in Ohio, RSC filed two claims in August 1993 which 
have not yet received a final decision. One claim is an initial 
request; the other, an appeal.) There should be extensive 
reduction in paperwork for this program as well as increased speed 
for payments. This process needs to follow the "KIS" principle - 
"Keep It Simple". 

5. Unclear Figures: It is difficult to determine the true impact 
of VR services on SSDI and SSI beneficiaries since reports from SSA 
do not readily distinguish the number of persons who are over age 
16 and who do not have a life threatening condition. After we have 
a good understanding of the number of people who could be served, 
we then need to determine the resources needed to serve all persons 
who could go to work. The GAO report you received clearly states 
that lack of sufficient resources negatively impacts on the States 
ability to rehabilitate persons. 

6. Social Security Prograun Efficiency: As your committee has 
already identified, the administration of the Social Security 
disability program must be simplified. There would be significant 
savings in SSA Administrative dollars by establishing one set of 
"rules" for determining whether an applicant meets the definition 
of disability. Currently, Disability Examiners/Adjudicators follow 
one set of rules in making a disability determination and 
Administrative Law Judges follow another. This results in denial 
of some claims at the initial and reconsideration level and 
approval of these claims at the hearings level. Therefore, many 
applicants pursue their claims to the Hearings level when a similar 
decision could be made much earlier in the process if the 
Disability Examiner could apply different rules. If the decisions 
of ALJs are not considered programatically appropriate for all 
applicants, then their instructions should be changed. We must 
reduce overall case processing time and reduce the number of 
appeals beyond the initial determination. There are other changes 
which should be made in the Social Security disability process. We 
would welcome an opportunity to discuss these at a later point. 

7. State Incentives: Individuals who have been awarded Social 
Security benefits have been required to prove their inability to 
work. Then they come to the Vocational Rehabilitation counselor 
who must persuade them of the opposite. This complication is 
compounded by serving individuals with more severe disabilities who 
require more time and expense to rehabilitate than individuals with 
less severe disabilities. Hence the state Vocational 
Rehabilitation system's reluctance to serve this population in an 
agressive manner. Therefore, an incentive for the states to serve 
and rehabilitate the social security beneficiary becomes important 
to that process if we are serious about moving people from tax 
users to tax payers. 

In summary, the Subcommittee has taken on a formidable but most 
important task. We believe the recommendations shared above will 
move us in the direction of providing a hand up to our fellow 
citizens so they may realize the benefits of independence and self 



sufficiency . 


As you continue to work with this challenge to make changes, we 
stand ready to provide assistance, information, comment or ideas 
that might be of assistance to the Subcommittee. We appreciate the 
opportunity afforded to us to submit this testimony. You can reach 
me at the above address or by calling (614)438-1210. 
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June 6, 1995 

PHILIP D MOSELEY. CHIEF OF STAFF 
COMMITTEE ON WAYS & MEANS 
US HOUSE OF REPRESENTATIVES 
1102 LONGWORTH HOUSE OFFICE BUILDING 
WASHINGTON DC 20515 

Re; Commentary on Social Security Disability Process 
Dear Mr. Moseley; 

In regards to the above-referenced matter, we would like to comment on 
the Social Security disability process and our suggestions on how to 
improve this process. As the current and former Chairpersons of the 
Orange County Social Security Disability Section of the Bar, we 
represent most of the attorneys who specialize in this area of law. Our 
attorney members deal with this process on a daily basis. 

First and foremost, the purpose of the disability program is to provide 
financial benefits in a timely manner for those individuals who are 
deemed disabled. Unfortunately in an effort to weed out the unqualified 
applicants, the process has become unwieldy. Those who are qualified 
for benefits wait an inordinate amount of time to receive justly deserved 
benefits. 

Elimination -of- the Reconsideration stage of the process has been 
proposed. We support this proposal. The process of Reconsideration is 
time consuming and resolves little. Truly deserving applicants are 
delayed in the receipt of benefits. 

Another area of concern Is the process by which medical evidence is 
obtained to determine disability. Many claimants are required to attend 
medical exams at high-volume medical clinics which have been 
established for the sole purpose of performing these evaluations. 
Disability “mills" have proliferated. These evaluations are often 
performed in unhygienic facilities. Examinees are herded through these 
“mills” by the droves. The perfunctory exams often contribute little to a 
determination regarding disability. The reports generated by these 
examinations are often given little weight at the administrative law judge 
hearing level due to their inadequacy and similarly are disregarded 
frequently in litigation in the U.S. District Court. Although the government 
spends a small amount for each exam, in aggregate, millions of dollars 
are wasted on this process. 

As a major improvement in the disability process, we propose the 
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Philip Moseley - May 18, 1995 

elimination of these disability evaluation “mills." Federal Regulations 
allow the use of the treating physician to perform this same evaluation. 
The elimination of this aspect of the disability process would save 
taxpayers thousands (albeit millions) of dollars which could be better 
spent on accessing claimants’ medical records and paying for 
evaluations to a medical source familiar with the history of the claimants’ 
medical conditions. 

It has also been suggested that the Social Security Administration 
reconfigure the structure of the various departments within the Agency. 
While improvements are surely beneficial, caution must be exercised to 
preserve the rights of the disabled to a fair hearing of their claim. The 
disabled claimant deserves a well-educated and experienced 
adjudicator which the present system provides. In addition, recent 
attacks on the method of payment of attorneys can not have a positive 
effect on the ability of claimants to obtain a fair and adequate hearing. In 
fact, this proposal to revise the long-standing statutory recognition of the 
valuable contribution attorneys provide to the process will have a 
“chilling effect” on disabled individuals right to adequately present their 
claim for disability to the Social Security Administration. It should be 
noted that Social Security carefully studied the attorney fee program in 
1988 and recommended the substitution of a two-party check for the 
present withholding system of the current statute. It did not suggest 
elimination of the attorney fee program . - 

The right to representation and the right to a fair hearing is recognized 
under the present statutory system and should not be altered without due 
consideration to the above-referenced factors. 

We would be happy to discuss any of these issues in greater detail 
should you wish to do so. 


Very truly yours. 



Tina L. Laine, uhairperson 
Orange Country Bar Association 
Social Security Disability Section 


Judith S. Leland, Former Chairperson 
Orange County Bar Association 
Social Security Disability Section 
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PARALYZED VETERANS 
OF AMERICA 
Chartered by the Congress 
of the United States 

June 7, 1995 

Mr. Phillip D. Moseley 
Chief of Staff 
Committee on Ways and Means 
U.S. House of Representatives 
1102 Longworth HOB 
Washington, DC 20515 

Dear Mr. Moseley: 

The Paralyzed Veterans of America (PVA) submits this letter for 
the record of the hearing on Social Security Disability Programs 
held May 23, 1995. In addition to our support of the testimony 
submitted by the Social Security Task Force of the Consortium for 
Citizens with Disabilities, PVA has a related issue of great 
concern to our members . 

In 1994, a Lou Harris suirvey was conducted which indicated that 
79% of working age people with disabilities want to work. 
Individuals with disabilities face significant disincentives in 
attempting to enter and remain in the workforce. Not least among 
these are disability related costs and the unavailability of 
adequate health insurance. 

Currently, people with disabilities must face an earnings test to 
determine if they are engaged in Substantial Gainful Activity 
(SGA) . The distinction made between blind and non-blind persons 
with disabilities results in significant financial disparity. 

The present SGA level of $500 per month -- $6000 annually -- is 
significantly below the poverty level of $7,470 for an 
individual. For blind or visually impaired individuals, the 
earnings level is $940 per month -- $11,280 annually -- nearly 
twice the income permitted for other individuals with 
disabilities. People with all types of disabilities experience 
difficulty in entering or re-entering the work force and 
experience unique costs. 

In determining the level of income which constitutes SGA, the 
Social Security Agency fails to take into account minimum wage, 
the poverty level, cost of living, the consumer price index, or 
any other accepted available economic standard. It is an 
arbitrary figure with no basis in reality. Nor is it subject to 
annual review. Although SSA has the administrative ability to 
rectify this egregious situation, it has steadfastly refused to 
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increase the SGA level to ensure there is no financial 
discrimination due to type of disability. 

Should an individual with a disability attempt to supplement his 
or her income or to "test the waters" to determine if employment 
is a viable option, the risks inherent in making such a move 
discourage countless beneficiaries from even trying. If Social 
Security determines that SGA exists over a nine month period, a 
person with a disability loses monetary compensation as well as 
Medicare coverage. This represents a significant barrier to 
tax-payer status for individuals who want to work, and ignores 
the reality of the day-to-day costs of living with a disability. 

PVA recommends that a program of tax- incentives and a gradual 
reduction in benefits be established along with the option to buy 
into Medicare. This would serve to eliminate much of the fear of 
losing financial and medical benefits. Increasing the number of 
people with disabilities who are working would reduce the out- 
flows of the SSDI Trust Fund and increase the revenues to both 
the General Fund and the SSDI Trust Fund. 

As you know, the House approved legislation earlier this year 
that would raise the earnings level for individuals of retirement 
age from $940 to $2,500 per month by the year 2000. This would 
enable senior citizens to earn substantial wages -- $30,000 
annually -- before having the amount received from Social 
Security reduced. Medicare coverage provided by SSA would remain 
intact. PVA is concerned about the great disparity which will 
result if the new earnings level is not applied more equitably to 
all people who receive monies and Medicare benefits under the Old 
Age, Survivors, and Disabled Insurance Program of the Social 
Security Act (OASDI) . We see no basis for continuing to make a 
distinction between disability and age. 

PVA recommends that the Committee carefully examine the 
distinction in the Substantial Gainful Activity level. Congress 
should make every effort to ensure that people with disabilities 
who desire to re-enter the workforce and become tax-payers are 
treated equally. The penalties associated with the effort to 
return to work should not be so severe and unrealistic that they 
discourage virtually any attempt. 

Thank you for this opportunity to submit written testimony for 
the record. If you have any further questions, please contact me 
at 202) 416-7707. 


Sincerely yours. 



Associate Advocacy Director 
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STATEMENT BY LARRY JACKS OF 
TH E I PUBHC E MP EQYE E S FEDERATIO N 


As frontline workers in the Disability Program we welcome Chairman Bimning and 
Congress' continuing focus on the management and performance of the Disability 
Program. 

It appears increasingly likely that without Congressional intervention, SSA's 
managers will refuse to heed the warnings from a majority of stakeholders. The 
SSA tightly controlled ongoing redesign will not correct critical program 
deficiencies. 

• Can we as a nation afford to sustain a program viewed by many as a 
permanent disability/early retirement program? 

• Can we afford to buy our way out of the backlogs by simply allowing more 
and more applications? 

• Can we continue to underwrite SSA's grandiose and increasingly costly 
redesign plans? 

• Can we continue to fail in helping individuals who need assistance in 
returning to work despite their disabilities? 

• Can we afford not to streamline the appeals process? 

• Can we ignore the reality that underlying much of the increasing application 
rate there is a real and growing problem of structural unemployment and 
underemployment? 

Representative Running and other Congressional leaders have rightfully asked 
whether our current definition of disability is inadequate. The real threat to the 
solvency of the Disability Trust Fund stems from the unbridled growth in disability 
entitlement and related socioeconomic factors. We as a country must make difficult 
choices yet must continue to help the truly disabled. We must be honest with the 
public about the need for a strict and streamlined disability process. SSA's redesign 
is already drowning in its own ever growing bureaucracy. 

We ask that this committee review carefully the following steps that are not without 
pain, but would begin to restore fairness, reduce entitlement abuse, and ensure trust 
fund solvency. 

1. Establish time limited benefits in appropriate impairment 
categories. 

2. Process the long overdue Continuing Disability Reviews with 
earmarked funding. 

3. Remove vocational considerations in disability decisions for 
applicants UNDER age 50. 

We look forward to discussing these ideas with you and appreciate the leadership 
this committee has shown in meeting head on the problems in our national disability 
program. 
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THE STATEMENT OF 
JUDGE PAUL WINSTON SCHWARZ 
OF 

5336 SUGAR HILL DRIVE 
HOUSTON, TEXAS 77056 

BEFORE THE 

SUBCOMMITTEE ON SOCIAL SECURITY 
COMMITTEE ON WAYS AND MEANS 
U.S. HOUSE OF REPRESENTATIVES 


DATE OF HEARING : AUGUST 3, 1995 
TIME AND PLACE : 9 AM, ROOM B-31 8 


INTRODUCTION 

Mr. Chairman and distinguished members of the Subcommittee , I wish to 
thank you for inviting me to provide this testimony. I consider it a high 
honor and a privilege to be able to share my thoughts with you on how to 
improve the adjudicative process of Social Security cases arising under 
the Administrative Procedure Act. I am naturally providing this 
testimony in my private capacity and not as a representative of any 
organization or group whatsoever. 

By way of background I should say that before being appointed from 
among the first of twenty nine applicants from among a field of four 
thousand who desired the same highly sought after position as a U.S. 
Administrative Law Judge, I served in a wide variety of other legal and 
professional positions for over twenty years. I believe that my 
experience as a Vice President and Secretary of a subsidiary of one of 
this countries largest and most successful computer software 
manufacturers, and earlier as the Chief, Classified Acquisition 
Department of the Army, Judge Advocate Generals Corps equips me with 
a unique Insight into solving both legal and complex management 
problems. In my experience when a very large institution such as the 
Social Security Administration has backed itself into a corner the 
solutions for ways out seldom come from within the ranks of the same 
management that steered the Agency into the corner in the first place. In 
this regard I happily confess that I have been an Administrative Law 
Judge since only January 1994. Hopefully my perspective will be as 
insightful and constructive as it is fresh. 
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Entitlement to transfer payments, including Social Security benefits 
will shortly comprise one of the largest fiscal challenges In the U.S. 
government. To a great extent claims volume is predetermined by factors 
such as age of the population, health ( variously effected on a large 
scale by increases In disease such as AIDS, and decreases in incidents of 
polio, rubella, and a variety of avoidable birth defects), and occupation. 
However, the large increase in disability claims, particularly those 
which do not result from medically determinable impairments, can be 
better controlled. Social Security administrators propose regulations 
which limit a claimant's right to a hearing and summarily determine 
disability claims. Lawyers, public interest groups, and claimants 
consider these proposals to be a denial of due process. All too often the 
U.S. Supreme Court agrees that due process is not being afforded. Only 
the Congress can ensure that the Social Security adjudication process 
affords each claimant and the government an impartial, individual and 
prompt decision which respects due process and represents the highest 
traditions of American Justice. 

BACKGROUND 

At present neither Social Security claimants, nor the OASID Trust Funds 
are being treated efficiently. Since it was created by Congress, the 
Social Security Administration has been reluctant to accept Judicial 
review of its program impleme.itation. Therefore when a claimant 
successfully appeals to the federal courts, the Administration often 
refuses to give full effect to many landmark decisions interpreting the 
Act. This leads inevitably to the apprehension that the Administration is 
using the claims and adjudication process as a denial mechanism to 
"protect" the Trust Funds - an improper executive interference In the 
adjudicative process. 

To rectify this predicament, I suggest that Congress should ensure that 
Social Security Administrative Law Judges are provided Judicial 
independence from their agency so that they may conduct adversarial and 
therefore impartial hearings under the Administrative Procedure Act to 
guaranty due process. Administrative law Judges are the historical 
protectors of the Trust Funds and the claimants who appear before them. 

I respectfully suggest that their truly proper role is that of finder of 
fact and guardian of the law Just as it is for any other federal trial 
Judge. These problems can be easily remedied by either the creation of a 
Social Security trial court, or the enactment of the A.L.J. Corps bill H.R. 
1802 and its companion S.486. Either of these approaches would go a long 
way in my opinion toward improving what is now the largest 
adjudicative tribunal in this country. A casual reading of either version 
of the Corps Bill makes it clear to me that the Congress is well aware of 
the problems and is now poised to do the right thing by cleaning up this 
process. Aside from these small but cost effective organizational 
changes, I suggest that the Social Security Act requires two Immediate 
revisions of law to correct gross deficiencies in the present process: 
First, A.L.J. 's must be given authority to grant disability for a limited 
time period. At present Judges may only put a claimant on disability for 
an undefined period - limited in practice only by longevity. I suggest that 
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First, A.L.J.'s must be given authority to grant disability for a limited 
time period. At present judges may only put a claimant on disability for 
an undefined period - limited in practice only by longevity. I suggest that 
Congress should give A.L.J.'s this express power. Second, Rules of 
Procedure and Evidence, akin to the normal federal rules need to be 
adopted which will promote efficiency and facilitate the conduct of the 
hearing In accordance with commonly recognized Constitutional 
requirements. Unfortunately the Social Security Administration has not 
proven up to this task. These uniform rules of administrative law and 
procedure might best be written by the proposed A.L.J. Corps and 
implemented only after express approval of the Congress Just as are the 
F.R.C.P. and F.R.E. I am confident that these few initiatives will save 
substantial administrative costs such as are now incurred for such 
things as having to reschedule hearings and pay expert witness fees for 
claimants who have failed to appear for their hearing without good cause. 

PRESENT PROCEDURES 

The current Social Security disability program brews an illegitimate 
mixture of purely administrative functions delegated by Congress, with 
an adjudicative function, required to be Implemented under U.S. 
Constitutional due process guaranties. This formula Is Improper because 
it commissions the Social Security Administration to determined 
disputes with claimants under its own ground rules without regard to 
traditional due process. I respectfully submit that separation of agency 
rule making from adjudication is critical because the line between these 
distinct forms of delegated power is not always a clear one. Rule making 
Is naturally legislative in nature because of its general applicability and 
Its concern for policy implementation. By contrast, adjudication Is 
concerned with the determination of past and present rights and 
liabilities. The distinction narrows where agency advocates during 
adjudication a result in general concert with its policy as evidenced In 
rule making, and then employs its own employees to determine the 
Justness of the rule when applied to the complainant. 

THE PREDICAMENT 

It has been estimated that the Social Security docket consists of over 
500,000 cases with an average actuarial value of $90,000 per case. 
Consequently the total amount in controversy before Administrative Law 
Judges is In excess of $50 billion dollars. A daunting workload for the 
Judges and an alarming fiscal challenge. The expected increases in 
claims for retirement and disability benefits will intensify this 
predicament. A more prudent and forthright strategy than that recently 
adopted by the Social Security Administration in its "re-engineering 
plan" is required to address these challenges. I suggest that although the 
administration should continue to make policy, and initial decisions on 
disability and other matters within its Jurisdiction, when disputes 
between claimants and S.S.A. arise, the controversy should be determined 
by an independent adjudicative body. Unfortunately but predictably, S.S.A. 
administrators did not even consider the need for an impartial decision 
process in its re-engineering proposal. Today such disputes are 
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necessarily adversarial, and must be recognized as such. The S.S.A. 
concept of a friendly meeting between the claimant and a hearings 
examiner is outdated and disingenuous. The S.S.A. should be represented 
at these hearings by its own advocate. There are an adequate number of 
staff attorneys who are fully capable of being delegated this 
responsibility assuming the appropriate agreements and delegations are 
reached with the Justice Department. Claimants should continue to be 
able to represent themselves, assuming they are competent or to retain 
counsel. Administrative Law Judges ought to be given the authority to 
appoint counsel for claimants not capable of representing themselves . 
This could be done from a list of volunteer attorneys who are known to 
be competent. All advocates should present a fully developed case to an 
independent judge for decision. That judgment should only be appealable 
to an Article III Appellate Court by either party for a substantial error 
of law. But appeals should definitely not be taken to local U.S. District 
Courts as they lack the expertise and cohesion necessary to fabricate a 
uniform body of case law necessary to afford due process on a national 
basis. The American Bar Association has also identified the recognition 
of these hearings as adversarial as a minimal first step in the promotion 
of due process. They have also suggested and I agree with them that the 
burden of evidentiary development be lifted from the Judge and be placed 
as It would be In any other forum- principally on the party asserting the 
fact in dispute. In no circumstances should the judge have the Executive 
branch responsibility currently imposed by Agency regulation of 
preparing a case for trial before him or herself. This is inherently 
Inconsistent with the judges statutory duty and Constitutional obligation 
to be an impartial trier of fact. As a practical matter this Improvement 
would also reduce the caseload because it would require a more thorough 
review of the evidence by the agency before effectively abrogating Its 
responsibility to an Administrative Law Judge as it does now. 

REFORMS 

There is an immediate need for both organizational reform and 
substantive changes to select aspects of Social Security disability law. 
Fortunately the orgazinational changes have already received a 
substantial head start in both Houses of Congress. Naturally I am 
referring to H.R. 1 802 and to S. 486 - Reorganization of the Federal 
Administrative Judiciary Act. This bill passed in the last Senate 
unanimously but unfortunately the House adjourned before this body 
could consider It. The time to pass this bill Is now. Disputes between 
citizens and agencies arising under the Administrative Procedure Act 
must be decided by an impartial Administrative Law Judge. Historically 
this has proven to be the most economical and expeditious way of 
meeting this obligation of government. To not make this small group of 
judges administratively independent from the Agency before whom 
citizens and businesses must plead their cases sends a wrong signal to 
those claimants for all the obvious reasons. Under this Bill the Judges 
would report to Congress rather than to the agency Secretary as they do 
now. This has the advantage of providing an unfiltered report on the 
impact of the laws which it passes on the adjudication of disputes. I 
might also add as an additional consideration that the O.M.B. has 
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Finally I believe this suggestion is fully consistent with the Long Range 
Federal Court Plan (March, 1995), which included a recommendation that 
Congress and the Administrative Agencies take measures to broaden and 
strengthen the administrative hearings and review process for disputes 
subject to adjudication without Article III court intervention. 

There are several substantive changes to the adjudication of Social 
Security claims which as a judge I respectfully commend for your 
consideration . These ideas are presented seriatim as they do not lend 
themselves to any particular order of presentation. 

If a claimant is found to be disabled, S.S.A. rules mandate that the A.L.J. 
enter a judgment placing him on the disability rolls for an indefinite 
period. Because the S.S.A. has never recognized that a person can be 
disabled, even enough to meet a listing of S.S.A., and then get better 
(unless the individual has already improved prior to the hearing and this 
can be proven). Consequently, A.L.J.'s must grant an unlimited period of 
disability even where they know within reasonable medical certainty 
that the individual should recover within a finite period. There is no 
recognition that medical expertise can predict recovery from certain 
injuries or disease with substantial accuracy. For example, broken legs 
and arms heal at a predictable rate at various ages, absent complications 
from infection or other disorders such as diabetes. A.L.J.'s should be 
given authority to enter a decision fixing a disability termination date In 
the future where medical evidence reasonably establishes that recovery 
should occur by a certain date. A.L.J.'s would retain jurisdiction during 
the period of projected disability and could order a consultative 
examination before termination of benefits on petition by a claimant for 
good cause shown as to why they had not recovered as expected. Where 
appropriate the period of disability could be extended where recovery has 
been slow. A supplemental hearing could also be made available to 
claimants on the single issue of whether they had recovered sufficiently 
to be removed from the disability rolls. As a corollary to this authority 
A.L.J.'s should be given the power at any time during a period of 
disability to issue an order to show cause why benefits should not be 
terminated where Information has been received that would reasonably 
cause the judge to believe the the individual was no longer disabled. I 
have personally denied cases where tips received prior to the hearing 
from the claimants neighbors and friends about a claimants daily 
activities, including work for cash employment, that had I received later 
I would have been without the authority to remedy myself. 

Expert testimony plays a crucial role in determination of severity of 
impairments and the realistic ability of the claimant to find work in 
light of his age, education, past work, and any transferable work skills 
which he may have acquired. Obviously when you add to this task the fact 
that A.L.J.'s often must decide claims of disability from obscure 
physiological and psychological conditions, eg. chronic fatigue syndrome, 
and other diseases and disorders which may or may not have a 
demonstrable basis In objective medical evidence or are diagnosed by 
elimination of other diseases and you should appreciate that the A.L.J. 
must be the finder of fact and needs to be supported in this regard. 
Unfortunately, under present S.S.A. practice, A.L.J.'s are not permitted to 
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be the sole decider of the weight to be given the evidence. An example of 
this is that treating physician statements of the claimants condition are 
to be accorded greater weight where not contradicted by the objective ie. 
diagnostic evidence. This sounds good until you understand something 
about physician - patient dynamics , to wit that by the time the patient 
arrives at a disability hearing the physician has typically made several 
unsuccessful attempts to treat the illness and this attesting to the 
patients hopeless condition is the last thing which the doctor can 
actually do to help the patient. Not that the doctors intentionally lie, but 
they have often by this time given up on being able to Improve the 
patients condition and this is the last professional service which they 
can render. In point of fact, consultative experts, who may have far more 
expertise than the treating physician, are entitled to less weight under 
the S.S.A. scheme, because they did not treat the claimant but may 
instead have examined and tested him without any personal interest in 
the outcome. The solution to this and other weight of the evidence 
problems is simple. The A.L.J.’s are the trier of fact, consequently as 
judges they are in the best position to determine both the relevance and 
weight of the evIdence.The overall hearing process is frustrated because 
of an erosion of the "substantial evidence” rule, along with a completely 
nonsensical approach to the record which is not only not closed prior to 
the hearing, but which remains open indefinitely so that an 
appeal,remand, and reversal may be and are often based on evidence 
which the A.L.J. and the consultative experts did not even see at the 
hearing on which the decision was based. This is both inefficient and 
wasteful of valuable resources and is a practice which has outlived 
whatever its paternalistic genesis may have been. I urge the Congress to 
reform this deficiency. I suggest that one way to do this would be to 
amend the A.P.A. to give the A.L.J. the authority to close the record. 
Another way would be to pass the Corps Bill and the Corps could 
promulgate this as one of the procedural rules by which it operates. 
Another way of reestablishing the "substantial evidence rule" Is to 
amend the A.P.A. to expressly state that administrative and appellate 
review of the A.L.J. decision shall not be reversed unless clearly based on 
an erroneous finding of fact or error of law. 

PROPOSED COST REDUCTION MECHANISMS 

The Acting Chief Administrative Law Judge of S.S.A. in a memo dated 
August 7, 1995 just congratulated the "Field Employees" on awarding 
41,731 disability cases in just 19 workdays by using the administrations 
scheme to bypass the A.L.J, known as "initiative #7". The cost to the 
taxpayers of this rush to judgment in no less than 1 9 days will be not 
less than $3,755,790,000.00. This will be paid from both the Trust Fund 
and the General Fund. The sum is arrived at by multiplying $90,000.00 
(the GAO average case value of a favorable disability case). I opposed 
this initiative because I believed it would remove the protection to ail 
parties of an impartial skilled A.L.J. from a highly complex process and 
would result in a wholesale giveaway of favorable decisions. You may 
judge for yourself if I was right, but more importantly I ask you to 
immediately suspend and to permanently prohibit this egregious 
violation of the Administrative Procedure Act. I would also note that 
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many Governors, including Governor Bush of Texas strongly opposed this 
practice but their objections along with the objections of numerous 
A.LJ.'s were steadfastly ignored. The Congress should mandate that 
every decision which was a product of "Initiative 7" be reviewed by an 
A.L.J. at hearing to decide if the decision should stand as written. I am 
confident that such a review will cull many thousands of cases which are 
not meritorious. 

Because disability adjudication Involves a high degree of subjective 
Judgment Including the evaluation of the credibility of the claimants 
testimony regarding pain, and various doctors testimony and statements 
which are often at odds an experienced A.L.J. who is used to the 
vicissitude of litigation Is the best final arbiter of the issues. Although 
It is tempting to sweep away the pending cases it Is shortsighted to do 
so in the manner presently being pursued. 

There are several relatively simple ways to greatly Improve the process 
which will both speed It up and result in huge cost savings. What follows 
is a list of them: 

»> Define a person as disabled only : If by virtue of some medically 
determinable physical and or mental Impairment you cannot reasonably 
be expected to hold any Job which generates at least the mimimum wage 
for at least one year and which Job exists in substantial numbers in the 
national economy taking into consideration your age, education, and work 
experience, If any. 

This, change alone should reduce the disability rolls by thirty five to 
fifty percent. Leaving only those who cannot hold a Job at all off the 
rolls, which was probably the original intent of the Congress anyway. If 
this is too conservative, the present definition could be retained for 
Insured Title II cases, and the proposed definition could be applied to 
uninsured Title XVI, S.S.I. cases. 

»> Define pain : Pain alone may be a disabling condition. Although pain Is 
usually accompanied by objective evidence of injury or disease. Its 
residual effect on individuals may vary greatly and will be carefully 
weighed. Due to the highly subjective nature of the functional 
limitations of pain, it is evaluated principally as an issue of credibility. 
The Administrative Law Judge will weigh testimony regarding pain in 
light of both the objective scientific and medical evidence which 
documents the probable basis and intensity thereof and will accord the 
subjective testimony such weight as is appropriate in light of all the 
evidence. 

This change should reduce the disability rolls by at least five percent. 

»> Abolish the "Grid Rules" at Part 404 , Subpart P App. 2, of 20 C.F.R. by 
stating that they are not binding on or applicable to decisions made by an 
Administrative Law Judge. 

This change should reduce the disability rolls by fifteen percent. 
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»> Authorize A.L.J.'s to enter a decision for a period of disability to end 
on a date certain in the future where reasonable medical evidence can be 
adduced to project when recovery should be reached given the particular 
Impairments and condition of the claimant. A brief supplemental hearing 
should be offered to those who wish to contest their recovery. 

This should remove from the disability rolls about twenty five percent of 
those who now go on disability and never go off Inspite of their recovery. 
These people are never caught by the Agency because they work for cash 
only in non-witholding jobs, or are content to receive disability as a 
supplement to other family income. 

»> Provide for closing the record. Amend 20 C.F.R. ss 404.935, 

Regulations No. 4 and 416.1435 as follows: Any evidence offered for 
consideration In your case must be received by the Administrative law 
Judge not less than ten (10) working days prior to the date of your 
scheduled hearing. The Administrative Law Judge may In his or her 
discretion accept later offered evidence If in his or her sole discretion 
it is determined to be essential to making a full and fair judgment in 
your case or to prevent a manifest Injustice. 

This change will probably eliminate thirty five to forty five percent of 
the cases now needsely remanded. 

CLOSING 

I hope that my thoughts and suggestions will be helpful as they come 
from someone who is convinced that vast improvements can be made to 
the Social Security disability process which will both respect the 
peoples Constitutional right to due process achieved through a uniform 
national policy and which nevertheless recognizes that the Social 
Security Trust Fund Is a finite asset, and the General fund is not without 
fiscal limits. I appreciate having been afforded the privilege of offering 
my point of view to the Subcommittee and would be happy to answer any 
questions which you may have. 
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5310 Farm Pond Lane 
Charlotte, N. C. 28212-2915 
June 6, 1995 

Mr. Phillip Mosely, Chief of Staff 
Committee on Ways and Means 
U. S. House of Representatives 
1102 Longworth House Office Building 
Washington, D. C. 20515 

Dear Mr. Mosely: 

I am writiogceonffiBg Disability Insurance for the Blind. I 
did not know about the May 23 and 24 meetings, and I just read 
today in one of my Braille magazines that the deadline for receiv- 
ing written statements is tomorrow. I am sure you will not receive 
this letter until after the 7th, but I hope you will please accept 
accept and consider it since I did not know in time to write 
sooner . 

Social Security Disability Insurance for the Blind has for 
years been linked to that of senior retirees. However, in 
section lOlB of the Contract with America, the Senior Citizens 
Equity Act, SSDI for the blind was eliminated. I understand that 
Mr. Gingrich has stated that this was an oversight and would be 
corrected. Has this been done, and, if not, can it still be 
done? The blind are the most severely handicapped of all dis- 
ability groups. No matter how qualified we may be, everybody is 
skeptical aboit employing us. As a result the blind are 70 
percent unemployed or underemployed. SSDI is really essential for 
our very survival. Please help us get it linked again to the 
senior retirees. 

Very sincerely, 

Ruth Hazel Staley 
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Nay 8, 1995 
Honorable Jim Bunning 

United States House of Representatives 
Washington, D. C. 20515-1704 


Subject: Hearings on Social Security Disability Program 
Dear Congressman Bunning: 

I am an Administrative Law Judge in the Office of Hearings 
and Appeals of the Social Security Administration. I have been 
doing this work for the last four years. Previous to this I 
worked for five years as an Assistant Regional Counsel for the 
Department of Health and Human Services in the Atlanta Region. 

My job as Assistant Regional Counsel was to defend the 
unfavorable disability decisions made by Administrative Law 
Judges or the Appeals Council of the Social Security 
Administration in the federal district and circuit coiirts. 

Before this I worked for five years as an Attorney-Advisor in the 
Office of Hearings and Appeals of the Social Security 
Administration. My job as Attorney-Advisor was to write 
decisions for Administrative Law Judges primarily in Social 
Security disability cases. I give you this information so that 
you will understand my perspective. 

The Subcommittee on Social Security, on which you serve, 
will soon hold hearings on the Social Security Disability 
Prograun. I offer these thoughts for your consideration in that 
regard . 

We all recognize that the Social Security Disability Program 
is currently overwhelmed with applications. Traditionally, the 
applicant for disability benefits is faced with a five level 
system. The initial decision on disability is made by a state 
Agency based on a paper review. Figures for fiscal year 1992 
(current figures would differ only by being larger) show that 
over two million applications were filed for various disability 
benefits under the Social Security Act. (See attached 1992 
fiscal year statistics) . Some 43% of these two million 
applicants (Approximately 860,000) were granted benefits at the 
initial level. Of the 57% of the applicants (approximately 
1,140,000) who were denied benefits at the initial stage, only 
47% (535,800) requested reconsideration. At the reconsideration 
level the State Agency again makes a decision based primarily on 
a paper review. Some 17% of the applicants requesting 
reconsideration (approximately 91,086 are granted benefits. Of 
the 83% of applicants denied benefits at the reconsideration 
level (approximately 444,714), 80% (approximately 355,771) 
request a hearing before an Administrative Law Judge. At the 
hearing level 69% of the applicants were granted benefits 
(approximately 245,482). Of the 29% of the applicants denied 
benefits at the hearing level (approximately 78,269), 80% 
(approximately 62,615) request review of their unfavorable 
hearing decisions by the Appeals Council. The Appeals Council 
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granted benefits to 4% of the applicants (approximately 2,504). 

Of the 64% of the applicants denied benefits by the Appeals 
Council (approximately 40,073), 13% (approximately 5,209) appeal 
to the U.S. District Court. The U.S. District Courts granted 
benefits to 20% of the applicants they reviewed (approximately 
1,041) . 

I am enclosing a chart detailing the above information for 
fiscal year 1992. My point in going through this lengthy 
analysis is that the decision making process for the Social 
Security Disability Program works like a pyramid shaped filter. 

We start with a huge number of applicants, and each stage of the 
process pays some claims and filters out others that are deemed 
not to meet the legal requirements for entitlement. At each 
succeeding stage of the process the niimber of applicants in the 
system is reduced, until at the end, all cases are resolved. 

For fiscal year 1992, out of 2,278,733 applicants for 
disability benefits, 1,307,075 (57%) were granted benefits. Out 
of all the applicants who were ultimately paid benefits, more 
than 80% were paid either at the initial or reconsideration 
level. At the hearing level, although 69% of applicants were 
paid, this constitutes only 16% of all applicants granted 
benefits. It is obvious that this multi-level system was set up 
to discourage as many people as possible from pursuing their 
claims after the initial denial and as a cost control check on 
the system. It has functioned well in this manner for a number 
of years. In fiscal 1992 some 604,200 individuals did not pursue 
their claims after they were initially denied; another 88,943 did 
not pursue their claims past a reconsideration denial; another 
15,654 did not pursue their claims past a hearing decision 
denial; another 34,864 did not pursue their claims past the 
denial by the Appeals Council. The lion's share of the funds 
paid to applicants from the Disability Trust Fund result from 
decisions made at the initial and reconsideration levels by the 
State Agencies, not from decisions made by Administrative Law 
Judges at the hearing level. 

Those who propose a radical reorganization of the Office of 
Hearings and Appeals, generally point to the large backlog of 
pending claims and the high percentage of claims paid by 
Administrative Law Judges. The huge increase in the number of 
applications filed for disability benefits each year for the past 
ten years is the obvious cause of distress at all levels of this 
process. There are many contributing causes to the increase in 
the number of applications. Among these are economic recession, 
court mandated changes in the way disability claims for children 
under the SSI program are evaluated, court mandated changes in 
the way that disability claims for widows and widowers are 
evaluated, increased legal immigration, general displacement of 
many "blue collar" jobs in the economy, economic displacement 
caused by corporate downsizing, and general population growth and 
aging of the population. 

In response to this overwhelming increase in the number of 
disability applicants the Social Security Administration has 
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downsized its workforce, taken many shortcuts in time-proven 
procedures, and has overemphasized the economies and efficiencies 
to be realized through computer technology. When staffing 
increases in some limited areas such as the disability program 
have been granted by Congress they have been poorly allocated to 
address the problems. To illustrate, in the Birmingham Hearing 
Office, when I was appointed an Administrative Law Judge in 1991, 
there were approximately 1800 cases pending for seven 
Administrative Law Judges and their support staff. I was in a 
group of three new Administrative Law Judges assigned to 
Birmingham in 1991, raising the total number of Administrative 
Law Judges to ten, but providing no additional support staff. 

For the first six or seven months the three new Administrative 
Law Judges had to fight to get cases scheduled. Today there are 
twelve Administrative Law Judges in the Birmingham Hearing 
Office. There has been some, but an inadequate increase in 
support staff. The pending caseload for the twelve 
Administrative Law Judges is now over 8,000 cases. As a group, 
the Administrative Law Judges and their support staff are 
hearing record numbers of cases and producing record numbers of 
dispositions. However, we are currently receiving an average of 
150 to 200 more new cases each month than we are able to dispose 
of with current staff. 

The Social Security Administration's response to his crisis 
has been two-fold. One, a short term plan for reduction of the 
current hearing office backlog. The gist of this plan is to 
shift finite resources from one place to another in the process, 
the end result desired being the payment of as many claims as 
possible before the cases get to a hearing, thus reducing the 
pending cases. No thought has been given to the fact that the 
payment of these claims may trigger an even higher volume of 
applications. Meanwhile, because of the shift in resources. 
Administrative Law Judges are left with even more inadequate 
resources to put out their %nritten decisions, because the most 
experienced staff are being utilized for other tasks. Second, a 
long term "reengineering" plan, referred to in-house as simply 
THE PLAN. The gist of the long term plan is to do more work less 
well with fewer people. Neither plan addresses the source of the 
problem, namely the large increase in the number of disability 
applicants. The source of the problem can only be addressed by 
the Congress. It requires policy decisions about what kind of 
disability program we want for our citizens and what we can 
afford. Only Congress can examine how disability is defined, 
decide how much of a disability program we can afford and 
ultimately have an impact on the number of claims filed. 

In the meantime, those of us in the system have a 
Constitutional, statutory, and moral duty to attempt to provide 
individual citizens who apply for benefits a full and fair 
hearing and a prompt and fair decision. I find personally 
offensive the widely disseminated and largely believed myth that 
Administrative Law Judges in the Social Security Administration 
are unique because they "wear three hats". As this fable goes. 
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we have to be advocates for the claimant, advocates for the 
federal fisc, and impartial adjudicators. As far as I am 
concerned I wear "one hat" as an Administrative Law Judge. It is 
my sworn duty to provide each individual applicant with a full 
and fair hearing resulting in a prompt and fair decision. I am 
not an advocate for the claimant. Our hearing process is by 
statute and Congressional intent a nonadversaria 1 process. I am 
not an advocate for the federal fisc. Congress defines 
disability in the statute and the Disability Trust Fund is 
managed by Trustees responsible to the Congress. My job is to 
apply the statutory definition of disability to the particular 
facts of the case before me. I am, of course, supposed to be an 
impartial adjudicator under the Administrative Procedure Act. 

What makes the Social Security disability hearing unique is 
its nonadversarial character and the due process protections 
afforded to claimants bv the Administrative Procedure Act. 
Congress must decide if they wish to reconsider how disability is 
defined and whether due process hearings with the safeguards 
provided under the Administrative Procedure Act are worth 
preserving for individual applicants. I believe that however the 
Congress chooses to refine the disability program, that 
preservation of due process hearings for individual applicants 
conducted by Administrative Law Judges protected by the 
Administrative Procedure Act should be preserved and 
strengthened. For these reasons I urge you to support passage of 
the House equivalent of Senate Bill 486 which would establish an 
independent Administrative Law Judge Corps managed by 
Administrative Law Judges and completely outside the agency whose 
case is being adjudicated. As things currently stand the 
citizens of this country are not being well served and they 
deserve better. When the witnesses from the management of the 
Social Security Administration appear before your subcommittee I 
hope that you will challenge their vision of a "mass 
adjudication" system and send them a clear message that Congress 
intends to preserve nonadversarial due process hearings. 

Sincerely, 

V^avid L. Stephens 
Administrative Law Judge 
Office of Hearings and Appeals 
Social Security Administration 
117 Gemini Circle, Suite 407 
Birmingham, Alabama 35209 
Phone 205-290-7273 
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STATEMENT OF BILL D. STURM 
PRESIDENT, HEALTH INFORMATION MANAGEMENT 
UNISYS CORPORATION 
for 

THE SUBCOMMITTEE ON SOCIAL SECURITY 
of 

THE COMMITTEE ON WAYS & MEANS 
U.S. HOUSE OF REPRESENTATIVES 
AUGUSTS, 1995 

THE SOCIAL SECURITY DISABILITY PROGRAM 


Mr. Chairman and members of the subcommittee, let me begin by 
expressing my appreciation for the opportunity to contribute to the 
subcommittee’s continuing deliberations on how to improve the administration of 
the program as it relates to the problems of disability claims backlogs. In 
addition to the issue of the backlogs, two of the most serious problems identified 
by the subcommittee from testimony at the previous hearings were discrepancies 
caused by differing standards in the disability decision making process and the 
variations in disability standards across the country. We would like to add some 
comments to address these issues. 

Rep. Tom Davis submitted testimony for the May 24, 1995, hearing that 
suggested that SSA should again consider “outsourcing” some of the agency’s 
work in order to reduce the DOS’s backlogs and to produce models of efficiency 
and coordinated services which can be adopted throughout the delivery system. 
We concur. 

Unisys believes industry could help SSA Improve customer service and 
fiscal and quality outcomes by applying integrated business and systems 
solutions to these problems, Including modern information technologies. We 
believe that the agency would reap positive results that would include not only 
faster and uniformly fairer processes for the eligible population but also Improved 
Trust -Fund Integrity. 

While Unisys believes an industry focus in general is needed to offer 
significant improvements in the disability program, we are ourselves positioned 
as one of the leading providers of technology enabled services in the world. We 
specialize in providing business-critical solutions for organizations such as SSA 
that operate In transaction-intensive environments. These organizations include 
government agencies at both the Federal and State level, financial services 
companies, airlines, telecommunication companies and other commercial 
enterprises. Our solutions are used by more than 1600 government agencies 
worldwide, including multiple government agencies that have the responsibility 
for the administration and management of large scale, complex health and 
human service programs such as SSA. 

Our services to public sector programs and government agencies are vital 
components to our business. We are the largest single Information technology 
supplier to the U.S. Government, and we also supply products, services and a 
wide variety of solutions to ail 50 state governments. Unisys supports critical 
federal program objectives in the Departments of Health & Human Sen/ices, 
Housing and Urban Development, Commerce, Interior, Agriculture, Treasury, 
Transportation, Defense and all branches of the armed forces. For decades, we 
have helped federal agencies manage day-to-day critical requirements. 
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On the State level, Unisys has been a recognized leader in delivering 
public assistance, child welfare, child support and Medicaid fiscal agent services 
and has earned one of the strongest track records in the industry. For instance, 
while each Medicaid contract varies in the scope of Unisys responsibility, we 
perform all major functions including claims management operations, medical 
review, electronic claims management, eligibility verification, provider and 
beneficiary relations, statistical, financial and management reporting, 
surveillance and utilization review. We are actively applying outcomes-based, 
managed care techniques to a large scale, medically based program with 
relationships with more than seven (7) million beneficiaries and several hundred 
thousand medical providers. 

It is my understanding that SSA’s disability claims process has been 
under study for some time and that the agency has not only acknowledged the 
need to improve the process but has taken steps toward positive change. I 
believe with Unisys’ background in health and human services program 
management, we could assist SSA in reengineering Itself to new process 
models, while at the same time providing some meaningful relief to its current 
workload. This could accomplish Immediate direct Improvements in 1996 
potentially while helping the overall changes occur without major disruptions to 
the disability program. Even on an interim, contractual basis, (relative to the 
backlogs) reengineering SSA processes with revised workflows can provide 
lessons to improve the productivity of personnel in almost all areas. 

SSA has indicated that their claims processing and reporting has 
historically been a slow, cumbersome, error prone, paper based process. As I 
indicated earlier, Unisys has combined integrated business and systems 
solutions to improve quality and create user friendly claims management 
environments. Applying new information technology to reengineer business 
processes can lead to improved performance, more accurate and faster 
response to inquiries, reduced operating costs and greater access to the data 
needed for efficient, fair claims management. 

To streamline the paper intensive public assistance, child welfare, child 
support and medical environments, Unisys (and other Industry participants) seek 
to build modern operations. For example, Unisys provides an Innovative 
document Imaging solution, converting claims Into electronic data and images 
that can be processed more quickly and retrieved easily to support customer 
service inquiries. Information technologies are one of the most important 
reengineering tools enabling us to improve processing efficiencies and increase 
the service levels for our customer’s clients. 

Because the disability determination process includes a medical 
component. It is also important that any “Outsourced Contractor” have extensive 
background and experience in performing medical reviews. Experience In case 
management techniques and actual medical and social sen/ices responses to 
disability is also important in order to enhance the rehabilitation of SSDI and SSI 
recipients and improve the agency’s “return to work” efforts. 

As suggested earlier, Unisys offers mission-critical capabilities in high volume 
claims management and adjudication services, fee-for-service, and managed 
care programs, health information networks and point of service systems. Of 
particular application to SSA’s current needs would be our ability to: 

• Provide improving customer service support based on modern 
operations 

• Direct the implementation and operation of procedures to ensure that 
disability claims are paid correctly and on a timely basis; 
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• Coordinate disability claim activities with other entities (both public and 
private) to ensure that both medical , rehabilitation and social services 
are appropriately authorized In order to enhance the “return to work” 
process, and, 

• Ensure that the most effective processes are used to meet the overall 
needs of the agency’s SSDI and SSI clients. 

Unisys is experienced In and committed to a process-driven approach to 
requirements analyses, system design and development, implementation, project 
management. Total Quality Management (TQM), business process 
reengineering, and ongoing operations management. While technology is critical 
to the solution of client problems, the real value Is created through professionals 
who have technical knowledge complemented by industry and domain specific 
expertise. Each of Unisys strategic business areas is supported by dedicated 
groups of professionals including program and policy experts, operations 
experts, application designers and developers, trainers, and support specialists. 

In fact, Unisys concentrates Its talents and resources In areas where the 
company offers superior strengths, skills, and experience as an industry leader. 
You should be assured of our interest in contributing our strategic business 
areas to the success of the Social Security Disability Program. 

Most importantly, however, is the fact that we have a reputation for being 
sensitive to the needs of our clients. We work with our clients in order to develop 
a focused approach to help them better serve their customers. For this effort, for 
Instance, it is clear that SSA’s initiative would be an interim contracting approach 
and the vendor would be an “agent of the government”, subject to all the 
appropriate standards of service required of SSA’s employees. The scope of 
work would include but not be limited to: 

• initial applications, 

• case management, 

• medical review management 

• coordination with other entitles for necessary medical, rehabilitation, and 
social services in order to enhance to the “return-to-work” process 

• continuing disability reviews (CDR’s), 

• fiscal agency 

• outcomes analysis and reporting 

We understand that this temporary outsourcing approach would 
supplement the agency’s current structure not replace it. However, because of 
our experience In health and human services programs we have the capacity to 
gear-up quickly and provide additional capacity now. This is an Important point 
for the agency and the Congress. The economies of scale needed to produce 
cost-effective operations will require the expertise of companies who can bring 
both the ability to ramp up quickly and to manage large numbers of events and 
transactions. We think that Unisys and industry offer competitive options for the 
agency. 

In closing, I would like to emphasize that I firmly believe that were SSA to 
consider outsourcing on an interim basis Unisys would be the partner who could 
best help the agency. By deploying our large scale project and program 
management expertise with domain knowledge and modern information 
management techniques, we believe we could get up and running within an 
appropriate ramp-up period without major disruption to the current program. The 
additional capacity would not only serve to rapidly reduce the backlogs, but, by 
relieving some of the pressure on the current DDS workload, would also allow 
the agency to quickly and directly improve customer services and permit it to shift 
attention to other efforts Including their reengineering efforts. 
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By helping the agency develop a fairer, more equitable and efficient 
disability determination process, eligible people would be served as soon as 
practicable and ineligible people would not receive payments in error. This 
builds trust not only In the Integrity of the program but In the Trust Fund Itself. 
Unisys would be honored to become a partner in such an important laudable 
undertaking. 
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"Transforming Persons With Disabilities on Public Assistance Into Taxpayers" 


STATEMENT 

OF 

UNITED CEREBRAL PALSY ASSOCIATIONS 
BEFORE THE SUBCOMMITTEE ON SOCIAL SECURITY 
UNITED STATES HOUSE OF REPRESENTATIVES 
FOR THE RECORD OF THE HEARING ON 
SOCIAL SECURITY DISABILITY PROGRAMS 

May 23, 1995 


Mr. Chairman; 

Thank you for this opportunity to present testimony for the record on the Social Security 
Disability Insurance (SSDI) program. United Cerebral Palsy Associations (UCPA) is the nation's 
largest disability service organization. Our organization's mission is to advance the independence 
of people with disabilities. To that end, we are pleased to provide this testimony. The 
statement focuses on a number of issues as it examines the SSDI program, and the problem that 
very few people receiving benefits due to disability return to work. Our statement focuses on how 
to remove work disincentives from the system and how to promote employment for individuals 
with severe disabilities without financial penalties and the loss of medical coverage. 

According to the GAO Report, "Federal Disability Programs Face Major Issues" 
(GAO/T-HEHS-95-97, March, 1995), one of the primary reasons for the growth in enrollment 
of the SSDI program is the small numbers of beneficiaries and recipients who leave the disability 
roles to accept employment. The reasons why individuals with disabilities do not leave the 
disability roles for employment are complex and varied. Primary among them is the lack of 
timely access to appropriate medical and vocational rehabilitation services, and work disincentives 
that make accepting employment nearly impossible. 

The major assumption behind Social Security's current definition of disability is that employment 
and disability are mutually exclusive. Many, although not all, individuals with disabilities are 
fully capable of working, if presented with an opportunity, appropriate supports, and the financial 
rewards which come with employment. What is needed is timely access to appropriate medical 
and individualized vocational rehabilitation and job placement services. 

By the time many individuals have gone through the process of applying and being approved for 
SSDI benefits, the optimum opportunity for education or retraining has passed. Currently, SSA's 
processing takes an inordinate amount of time. In many cases, this results in the individual 
becoming convinced that he or she is incapable of working. Vocational Rehabilitation services 
should be offered at the time the individual is most receptive to them — at the onset of disability 
— rather than at the end of the disability determination process. 
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Social Security should change its thinking to a more individualized functional assessment in the 
determination of disability that recognizes the ability of some eligible individuals to return to the 
workforce. For many of those who have contributed to the SSDI system, disability payments from 
the onset of disability until age 65 is not the preferred goal. A "safety net" which assists the 
individual to transition from pre-disability employment to a new career that utilizes individual 
capabilities as well as assistive technology would better serve both the individual and the United 
States. SSA must recognize that medical and technological advances have extended the 
post-disability lifespan and expanded work opportunities for many individuals with even the most 
severe disabilities. 

The current eligibility determination system forces an individual with a disability to prove that 
"no residual work capacity" remains in order to be eligible for SSDI benefits. The explicit 
message to successful SSDI benefit applicants is that they should give up all hope of ever being 
gainfully employed. This creates a nearly impenetrable barrier that few individuals can rationalize 
away in order to become mentally prepared for the rigors of undertaking a search for 
employment. 

The SSDI eligibility determination system should be changed from a medical classification 
system that assumes a lack of any residual work capacity and retires an individual from the work 
force to a functional evaluation system which identifies work potential and then encourages the 
maximization of that work potential. UCPA urges a new system which would recognize the 
difference between individuals who have disabilities which truly do eliminate any work potential, 
such as a terminal illness, from individuals with disabilities who can work given appropriate 
supports. 

The concept of appropriate supports means the elimination of all financial, administrative and 
psychological disincentives to work. The current disability determination system first forces an 
individual to struggle to prove eligibility for benefits by establishing there is "no residual 
capacity" to work at all, then immediately refers the individual to vocational rehabilitation 
services. The individual must overcome the barrier created by convincing SSA that a disability 
exists before being able to fully utilize the vocational and placement opportunities available. If 
an individual's vocational rehabilitation efforts are successful, resulting in placement in a 
wage-earning position, SSA rewards him or her with a virtual total revocation of all benefits. 
Benefits are lost once the substantial gainful activity level reaches $500 per month - $6000 
annually — in the case of an individual with a disability other than blindness; or $940 per month 
— $1 1,280 annually — for an individual who is blind or visually impaired. Not only is this well 
below the national poverty level, it ignores the day-to-day costs associated with living with a 
disability as well as the specialized medical needs of many individuals with disabilities. The fear 
endemic to losing medical and financial supports can be debilitating to those desiring to re-enter 
the workforce. 

The current system does this by creating the fiction that, because the individual is working, the 
individual is no longer disabled! Of course, the disability does not magically disappear upon 
reentry into the work force; it continues indefinitely, along with the difficulties it engenders: the 
extraordinary, and ongoing, cost of equipment, supplies, and support services; and a tendency for 
disability impact to change over time, requiring comparable changes in lifestyle, work situation, 
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and support services. 

This fiction thus becomes a work disincentive in its own right. Former SSDI beneficiaries who 
have reentered the work force once again must prove they have "no residual work capacity" in 
order to reestablish eligibility for benefits should the individual have a change in condition. This 
is true even if the individual merely needs to locate to a different type of job in order to 
accommodate a change in their disability (e g., one utilizing telecommuting, "flex time"). 

A new system would eliminate this fiction by acknowledging that some disabilities are life-long 
in nature, and continue the individual's eligibility for SSDI in-kind benefits, such as Medicare, 
beyond the onset of work. 

In order for a new program to be truly successful, all other disincentives to work must be 
eliminated, including the lack of access to medical insurance, paternalistic treatment of 
beneficiaries, and an abandonment of the "penny wise but pound foolish" philosophy that has 
underlaid the development of our Social Security disability policy in the past. In order for the 
United States to remain competitive in the future, and to enable individuals with disabilities who 
are SSDI beneficiaries to achieve productive independence in their own futures, we must begin 
viewing monies spent in the disability program as investments in human capital. Only through 
this fundamental change in the disability program will we ever be able to assist SSDI 
beneficiaries to return to work. 

It is not that we cannot afford to spend the money to make these investments. The SSA Trust 
Fund paid out $50 billion in FY 1990 in SSDI, SSI, and Medicare to beneficiaries. This money 
was all spent as part of a retirement program, which provides benefits below the poverty level. 
There is every indication that this amount will continue to grow in the future. In contrast, during 
the same period, SSA spent only $60.2 million to provide vocational rehabilitation services to 
beneficiaries. This represents an investment in the future of only one-tenth of one percent (.1%) 
of all the resources spent on beneficiaries. 

The fact is that we cannot afford not to invest in a new kind of future — one of productive 
independence foi/individuals with disabilities, and of increased productivity for the entire nation. 

/ 

We believe this new future can begin if the principles outlined below and policy 
recommendations are put in place. 

1. Return to Work As the Goal: While expecting every person with a disability to work is 
unrealistic, not assisting those who could work is inequitable and unsound public policy. Because 
disability is a continuum, a disabled/nondisabled binary system is not effective. Return to work 
is accomplished through a commitment that begins at the onset of disability; therefore the return 
to work goal must underlie all parts of the system. 

2. Early Intervention Is Critical to Success: Immediate assistance in establishing a return to 
work objective and mindset, tied to needed medical and vocational rehabilitation services and 
supports, and continuing contact and coordination, facilitates a successful return to work. 
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3. People vs. Case Management: Assisting individuals, rather than managing cases, should 
result in higher success rates in navigating a treacherously complex system of rehabilitation, 
employment opportunities, work incentives, and needed supports during the return to work effort. 

4. Prevention: SSA should authorize interventions and rehabilitation services designed to 
maintain workers on the job who have no private insurance coverage, thereby preventing some 
individuals from being determined eligible for SSDI. 

5. Incentives: Financial incentives to work for persons with disabilities, employers, insurers, 
and service providers alike will provide adequate support for those for whom return to work is 
a realistic goal. 

UCPA believes these principles are represented in the following specific recommendations for 
a revised national disability policy. 

UCPA recommends several strategies to solve the problem of growth in the SSDI and SSI roles: 

1) enable newly eligible SSDI beneficiaries to have immediate access to medical 
and vocational rehabilitation; 2) revise the current Return to Work Program by 
allowing consumers to select their Vocational Rehabilitation providers from among 
private and public agencies; 3) provide direct income subsidies to disabled workers 
bridging off of public assistance through income tax credits and deductions; and, 

4) allow disabled workers without private health insurance to participate in 
Medicare or Medicaid through purchase of this public health coverage. 

1) Enable newly allowed SSDI beneficiaries immediate access to medical and vocational 
rehabilitation services. 

Currently, there is a 24 month waiting period between the determination of eligibility for SSDI 
benefits and the beginning of Medicare eligibility. This waiting period often elapses without the 
beneficiary receiving any medical rehabilitation services. These services might mitigate the 
severity of the disability, prevent or postpone the onset of more severe disability, prevent or 
postpone the on set of a secondary disability. Such services would also promote a more rapid 
return to work. SSDI beneficiaries should be eligible to receive medical rehabilitation services 
available under Medicare immediately upon determination of eligibility. This may or may not be 
coupled with full medical coverage. That is, beneficiaries would benefit from full Medicare 
coverage, however if this is not feasible, then, at a minimum, beneficiaries should be covered for 
medical rehabilitation. 

Similarly, referral and access to vocational rehabilitation services should be made available to 
beneficiaries immediately upon determination of eligibility. The current system of rehabilitating 
beneficiaries through State Vocational Rehabilitation Agencies is ineffective and unwieldy. Under 
this system, not more than one of every 1,000 SSDI and SSI beneficiaries returns to work 
(Vocational Rehabilitation: Evidence for Federal Program's Effectiveness Is Mixed, 
GAO/PEMD-93-19, August, 1993). UCPA recommends that it be replaced by a new system 
using private vocational rehabilitation providers. A system in which a fiscal intermediary in each 
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State facilitates referrals and timely reimbursements to private providers should be developed in 
cooperation with private vocational rehabilitation providers. 

2) Revise the current Return to Work Program by allowing consumers to select their Vocational 
Rehabilitation providers from among private agencies. 

There are many models of vocational rehabilitation service delivery used by Workers' 
Compensation programs in the various states and by rehabilitation providers in other countries 
which are worthy of trial by SSA. However, there is another source of proven techniques for 
vocational rehabilitation and placement of SSDI beneficiaries which has been virtually ignored 
by SSA: its own Research Demonstration Program. 

SSA has spent over $30 million in demonstration programs involving over 100 primarily private 
rehabilitation providers during the last few years to investigate ways to increase placement of 
SSDI beneficiaries into jobs. Mandated by Congress in Section 505 of the Social Security 
Amendments of 1980, Congress directed SSA to conduct a series of demonstration projects 
designed to increase the number of beneficiaries who return to work and to produce savings to 
the Federal government. SSA has collected large amounts of invaluable information concerning 
the problem of placements, but SSA has done nothing to implement any of the proven techniques 
that could be used to increase the placements of SSDI beneficiaries into jobs. 

UCPA proposes two initiatives: A) allow direct contracting by SSA to any public or private 
provider of rehabilitation services selected by the consumer, and, B) the establishment of a 
risk/reward system for reimbursing rehabilitation service providers. 

A. Direct contracting with consumer selected rehabilitation providers, including private providers. 

People with disabilities who are SSDI beneficiaries and consumers of vocational rehabilitation 
and placement services have no choice in the providers of their services. Consumers are assigned 
to a service provider by SSA, which by law must be a state vocational rehabilitation agency, 
usually by type of disability rather than type of services required. Consumers who determine that 
they are not receiving appropriate or quality services generally have no recourse other than to 
purchase services themselves from private vendors. Given the cost of private services and the 
state of most consumers' finances, this is an option few can afford. 

Active participation in rehabilitation increases the chances of a successful outcome, in this 
instance a successful return to work that ends reliance on cash assistance. Enabling consumers 
to choose their rehabilitation providers gives the individual a feeling of ownership in the process. 
This choice of service providers treats the beneficiary as an adult, capable of making significant 
life choices, thereby enhancing the individual's self-esteem and confidence. Choice eliminates the 
conflicting signals currently sent by the referral system, which tells beneficiaries they are capable 
enough to work, but they are not capable to select where to go for vocational services. 

In order to enable consumers to select their own providers, SSA must be able to refer to and 
contract with providers of rehabilitation services in addition to State Vocational Rehabilitation 
Agencies, agencies which the Greneral Accounting Office has found do not work well and are not 
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effective. By restricting referral and contracting only with state vocational rehabilitation agencies, 
SSA forces these agencies to be all things to all people. Given the diversity of individuals with 
disabilities and their individual needs, and the other extensive responsibilities these agencies have, 
this is truly a mission impossible. It would be much more productive to utilize the vast capacity 
of the private rehabilitation service providers available throughout the nation to assist SSDI 
beneficiaries to return to work. 

B. Establishment of a Risk/Reward system. 

There is tremendous potential for reduction of dependency and cost savings for the SSDI trust 
fund that is not being realized because so few SSDI beneficiaries receive effective rehabilitation 
services. 

The present authority for delivery of rehabilitation services under the Social Security Act is 
inadequate for two reasons. First, all services are provided through referrals from state Disability 
Determination Service to the vocational rehabilitation agencies. 

Second, the state VR agency is reimbursed for services only when the SSDI beneficiary receiving 
such services is placed in a job, earns more than the SGA rate and does so for more than the trial 
work period. The State VR must use money from other sources and programs up front for the 
SSDI beneficiary with the hope of being reimbursed by SSA. Hence, there is little incentive for 
state agencies to expend VR funds to help SSDI beneficiaries. At best, the cost can be recovered 
in successful cases. There is no payment for services ^^dlen they do not result in SGA. Thus, the 
net effect is a loss for the state agency. The policy of reimbursing state agencies only for 
successful cases has been the law since 1981. The policy of making all referrals through state VR 
agencies dates from the origin of the Beneficiary Rehabilitation Program (BRP) in the 1960s. 

UCPA believes that the volume of rebabiUtation services and return to work of SSDI 
beneficiaries can be expanded with net savings in cost to the trust fmd through a combination 
of direct referral of beneficiaries to rehabilitation provide and payment for services based on 
savings to the government, rather than the cost of services. 

Consider this. If a beneficiary is returned to work and goes off cash assistance there is a savings 
to the trust fund. The value of the rehabilitation services should be determined by such savings. 
Apart from humanitarian considerations, if the cost of rehabilitation is less than the cost of 
maintaining benefits, then it makes sense to spend money for rehabilitation services. Various 
studies have addressed this cost/benefit relationship. UCPA believes that the relationship can be 
made explicit with benefits for all concerned. 

This can be done by providing for direct referral of beneficiaries to rehabilitation providers and 
for payment to such providers based on savings to the trust fund, as such savings accrue. 
Providers would bear the risk for the effectiveness of services, but be compmsated not on cost, 
but on savings to the trust fimd. This can be achieved by providing for payments to be made for 
service when a beneficiary goes off the rolls and continues so long as the beneficiary is employed 
and does not return to the SSDI rolls. Payment should be based on a percentage of the cash 
assistance that would otherwise be paid to the individual. A reimbursement system that rewards 
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outcomes both during the rehabilitation process, at job attainment, and throughout the employee's 
tenure in the workforce and off the disability roles would benefit all parties. 

Obviously, the higher the percentage and the longer the duration of payment the greater the 
incentive for providers to accept the risk of providing services under such a contingency 
arrangement. Providers would have to make very explicit judgements about the potential for 
rehabilitation and the costs of services. Furthermore, there would be an incentive to provide 
continuing assistance to beneficiaries since payment to the provider would continue only so long 
as the beneficiary stayed off the SSDI rolls. This approach is a win-win-win situation — for the 
beneficiary, the rehabilitation provider, and certainly the SSDI Trust Fund. 

However, as this and other work incentives evolve, UCPA believes that it is essential that the 
needs of young people in transition (e g., beneficiaries 18 to 25 years of age) be fully and 
appropriately served. The federal disability rolls include thousands of young SSDI beneficiaries, 
who receive benefits on the basis of their own work history or as the disabled children of parents 
deceased, retired or themselves disabled. Data from SSA indicates beneficiaries aged 18-25 in 
those categories at the close of 1993 numbered more than 61,000 and 69,260, respectively. A 
disability determined in childhood need not and should not be presumed to be lifelong in nature. 
Rather, the full panoply of services — including referral and access to vocational rehabilitation, 
assistive technology and other supports — should be provided to these young adults in transition. 
This service is consistent with UCPA's vision of a system which encourages people with 
disabilities to become tax-payers rather than tax-takers, a system which reduces the out-flows of 
the SSDI Trust Fund and increases the revenues to both the General Fund and the SSDI Trust 
Fund. 

3 ) Provide direct income subsidies to disabled workers through income tax credits and deductions. 

Individuals with disabilities incur substantial expenses in the conduct of their everyday lives as 
they try to learn, work, recreate, and live in the community. The cost of personal assistance to 
enable individuals with severe disabilities to work can be a barrier to employment, as individuals 
with disabilities often do not earn enough in wages to afford to pay for personal assistance in 
addition to a rent or mortgage, utilities, food, and related life expenses. Other examples of 
extraordinary expenses include the cost of accessibility modifications such as a wheelchair lift 
for a van or hand controls for a car; a wheelchair ramp or alternative signaling device for an 
accessible home; or medications and medical supplies. There are major expenses for assistive 
technology, including wheelchairs, hearing aids, animal companions, computers, augmentative 
communications devices and the training and maintenance costs of the equipment. Not the least 
of these extraordinary expenses is for health specialists above and beyond the typical health 
expenses incurred by the average person. All of these expenses conspire to trap individuals with 
disabilities in a cycle of poverty and total government dependency from which most cannot 
escape without tax assistance to level the economic playing field. 

In order to promote the goal of employment and increased self sufficiency for individuals with 
disabilities, there must be financial incentives for beneficiaries and recipients to take the risk of 
leaving the disability roles for payrolls. This could be accomplished by modifying the current 
Earned Income Tax Credits for low-income workers to individuals with disabilities, and by 
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creating a Personal Assistance Services Tax Credit for working individuals with disabilities who 
have significant needs for personal and technological assistance in order to work. 

The Earned Income Tax Credit should be extended to include persons with disabilities age 18 and 
older, structured to ensure that it helps bridge the gap between the Substantial Gainful Activity 
level and a minimum income level for low-income workers with disabilities. The present 
Substantial Gainful Activity level for non-blind beneficiaries is $500 per month, or $6,000 per 
year less than the Federal poverty level. It is impossible for an individual with a severe 
disability to live on this level of income, especially given their extraordinary expenses of living 
with a disability. 

In addition, we recommend changes to address the cost of long-term services for working persons 
with the most significant disabilities. To do this, we propose a tax credit of one-half of all 
personal assistance services up to $15,000 for any individual with a disability who is working. 
Expenses for personal assistance services beyond $15,000 per year should be deductible as a 
medical expense. 

The proposed modification of the EITC and changes in medical care deductions for Personal 
Assistance will help to offset the extraordinary expenses of living with a disability and assist 
people with severe disabilities to enter the workforce by giving them a measure of economic 
equity with those wage earners and tax payers vdio do not need to pay these extraordinary costs. 

Personal assistance is defined as one or more persons or devices assisting a person with a 
disability with tasks which that individual would typically do if they did not have a disability. 
This includes assistance with such tasks as dressing, bathing, getting in and out of bed or one's 
wheelchair, toileting (including bowel, bladder and catheter assistance), eating (including feeding), 
cooking, cleaning house, and on-the-job support. It also includes assistance with cognitive tasks 
like handling money and planning one's day or fostering communication access through 
interpreting and reading services. 

4) Allow disabled workers without private health insurance to participate in Medicare or 
Medicaid by purchasing this public health coverage. 

Linking eligibility for in-kind services such as health insurance to the lack of employment is 
unnecessary and counterproductive. The lack of health coverage serves to create a substantial 
barrier to taxpayer status for individuals who have difficulty finding affordable health insurance. 
Numerous studies have documented the fear of beneficiaries and recipients in leaving SSDI or 
SSI because they cannot afford or cannot find health insurance. Allowing disabled workers to 
"buy-into" health coverage by paying the required premiums (based on a sliding scale linked to 
income) and deductibles will ultimately save money by removing the risk of loss of their health 
insurance and giving them an incentive to reduce their reliance on cash assistance and enable 
them to become tax payers instead of tax users. In lieu of reforms to the health insurance market 
that eliminate preexisting conditions, guarantee portability, and reduce the cost of coverage for 
individuals with disabilities, opening Medicaid or Medicare for disabled workers would eliminate 
a major disincentive to employment. 
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Before closing, UCPA must emphasize one point. Unemployment among working age persons 
with disabilities is due to a combination of factors, including lack of health coverage, lack of long 
term supports for severely disabled persons, a continuing misconception that people with 
disabilities can't work, the failure of our educational system to adequately prepare young persons 
with disabilities for a lifetime of work, and the difficulties in transitioning from dependence on 
disability related cash assistance and in-kind support programs to financial independence and 
self-reliance. Americans with disabilities are citizens who expect to participate fully in society 
with all the opportunities, privileges and responsibilities of every other citizen. 

Thank you for this opportunity to submit this testimony for the record. 
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Attorneys at Law 


May 31, 1995 

800 East Northwest Highway 


Suite No. 82 1 ; 
Pai.atine, Illinois 60067 
708.202.0900 
Fax 708.202.0974 


Philip D. Moseley 
Chief of Staff 

Committee on Ways and Means 
U.S. House of Representatives 
1102 Longworth House Office Building 
Washington D.C. 20515 


RE: Hearings on Social Security Disability system 


Dear Mr. Moseley: 


Neil H . Good 


Dorothy A. Voic. r 
Gayle L. Wi.inberc, 

<)i Cm \w/. 
John H . Zi.li.nk \ 


I am an attorney in private practice in the Chicago suburbs in 
Illinois. I have been handling Social Security disability cases since 
1979 and those cases now constitute half of my case load, with 
almost 100 hearings per year being handled by myself and one 
associate attorney. Overall I would estimate that my office has 
handled nearly 1000 disability and SSI cases over the past 16 
years, with most of those going to a hearing or beyond. 


Since your committee is looking at the disability system I would 
like to offer my observations and opinions of the entire process 
from my perspective as an advocate for disabled persons. 


I think we should first bear In mind that those citizens who are 
applying for disability benefits under Title II of the Social Security 
Act are asking for the same thing as citizens who reach age 65, 
namely a return on the money that they have paid In over the 
years as workers and taxpayers. They are applying for disability 
because they are unable to continue working until they reach 
retirement age. This is part of the “contract' for which they have 
been paying taxes for many years. 


In most cases these people come into my office only after they 
have been denied by at least one level of the Social Security 
system. Usually they have received what amounts to a form letter 
which informs them that they can either return to their former job 
or can do something else. In almost all cases, the decision as to 
the amount of work they can do seriously overestimates their 
actual abilities as determined by later appeals. 


Chicago 3 I 2.630.0388 
Crystal Lake 8 15.459.7090 
Waukegan 708.249.033 1 
Oakbrook 708.303.01 II 
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The initial levels of the system will tell them, usually without a 
medical examination and contrary to the opinions of their treating 
physicians, that they can, for example be on their feet all day and 
lift up to 50 pounds. It will later be determined that they cannot 
do this level of work and are relegated to light or sedentary work, 
or rx> work at all. 

I have won 88% of my cases over the last 18 months. In each and 
every case, the client had been turned down at one or more 
levels of the system. Even in the cases that were lost, the final 
determination was almost invariably a different, and less 
demanding, level of work than had been found in the previous 
determiriations. 

In other words, the first levels of the Social Security disability 
determination process are wrong about 99% of the time, at least 
insofar as those persons who proceed with further appeals are 
concerned. Moreover, it takes the applicants over a year, and 
sometimes up to two years, to receive the benefits they should 
have been granted in the first instance, had a proper evaluation 
been made. During this time, many of them have no other source 
of income and are reduced to pov^, losing their homes, cars, 
and everything they have spent a lifetime acquiring. 

I might also mention that, being in the suburbs, the ovenMielming 
majority of my clients are white, middle class people who have 
worked and paid taxes ail of their lives. They all expected to be 
able to continue to work up to their retirement, only to find that 
cut short by some type of illness. They are not looking for a hand 
out from the Government, only a return on their investment when 
the need arises. 

Under the present law governing disability, these applicams must 
prove that they are unable to perform not only every job they 
have had in the past 15 years, but also every other job that exists 
in America given their age, education and job skills. If they are 
under age 50, or if they are over 50 but have a high school 
diploma or better, they must prove that they cannot do any work, 
even as a security guard or receptionist. 
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i think that the present definition of disability is overly harsh and 
should be relaxed at least for Title II applicants. As it now stands, 
the law under which Social Security operates for determining 
disability are stricter than comparable definitions of disability in 
the private sector or under state workers compensation laws. 

The main problem that most of my clients have is that once they 
develop some type of serious Impairment, whether It is a back 
problem, a heart corKiition, a breathing impairment, or a mental 
problem, they become essentially unemployable. No employer in 
his or her right mirxJ is going to hire someone whose productivity 
will be impaired and/or who wilt pose an increased risk for a 
workers compensation claim, not to mention increased health 
insurance costs, the provisions of the ADA to the contrary 
notwithstanding. 

Would you hire someone to work for you, for example, who 
couldn’t effectively use their dominant hand, or had a back 
problem which prevented them from sitting or standing 
comfortably, or had trouble breathing and had to use an oxygen 
tank during the day, when you have your pick of completely 
healthy applicants? 

Complicating this picture is the fact that, as our economy 
becomes increasingly technologically oriented, people who are 
thrown out of less skilled occupations due an impairment or 
impairmerrts have great difficulty learning what they need to know 
to compete for the higher tech positions and the Government 
does nothing to help retrain them or provide financial support 
during the retraining process. 

I would suggest the Federal Government adopt the standards 
used for private disability plans and most state workers 
compensation systems in providing disability payments for a 
limited period whenever a former worker is unable to perform his 
or her immediately prior job coupled vrith job retraining and job 
placement assistance. 

After that period, which I would suggest should be two years as is 
provided by the m^or disability carriers, the Individual would have 
to be unable to perform all work which exists in the national 
economy, regardless of age or education for benefits to continue. 
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I would suggest that this only apply to those workers who are 
insured for coverage under the present Title II of the Social 
Security Act. The Supplemental Security Income applicants 
should have to prove inability to do ail work to receive any 
benefits, as they have not made tax contributions for this 
coverage. 

I think that although more money might initially be spent with this 
approach on Title II applicants, this would eventually be saved by 
fewer payments to Title XVI (SSI) claimants and in the cut off of 
many Title II beneficiaries after the two year period. Overall, there 
might be a long term cost savings. I would suggest that you 
solicit actuarial information from long term disability carriers who 
should be able to tell you what such a system would cost. 

On the administrative level, there should be face to face hearings 
at the time the applicants first apply for benefits to reduce delays 
in receipt of benefits and the Reconsideration level should be 
eliminated. 

I should point out that these proposals would probably reduce, 
rather than increase or maintain, my own Income from 
representing disability claimants, but I think they are a better 
course from a policy standpoint. I can always make my living 
doing something else, but my clients cannot. 


Thank you for your consideration. 


Very truly yours, y y 

Michael J. Walkup 
Attorney At Law 


cc: NOSSCR; U.S. Senators Paul Simon & Carol Mosely-Braun; 
U.S. Representatives Phil Crane, John Porter, Donald Manzullo, 
Dennis Hasten, & Henry Hyde. 
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From Congressman J.C. Watts, Jr. 

The following statements are the results of our case workers 
working with real-life SSI cases. The examples that follow and 
the suggestions are the result of day to day workings and are 
offered as ways to improve the system. 

1. Make it mandatory for a child with Attention Deficit Disorder 
to be under the care of a Medical Doctor to monitor the affects 
of their medication. Also keep in mind, an awful lot of these 
kids appear to "grow out" (so to speak) of this condition in that 
some of them, their brain begins to function in a more "normal" 
manner, or they learn life skills that cause many of them to have 
accomplishments far beyond what their peers accon^lish. (A lot of 
very successful people have ADD) . 

2. EVERY PERSON WHO RECEIVES SSI OR SSD SHOULD BE REQUIRED TO 
SUBMIT MEDICAL EVIDENCE OF CONTINUED DISABILITY ANNUALLY. If 
necessary, contract with doctors through out the nation to do 
independent evaluations. Furthermore, the doctors need to be 
drawn at reuidom throughout a district to prevent the impression 
of a hired gi^. eg., select 3 doctors in every county and combine 
them in to districts (so many square miles per district) and 
schedule them in rotation so that there is a perception of 
fairness . 

3- If someone spends years trying to "get on the system" and Ccui 
not, beyond a reasonable doubt, prove disability, charge them for 
the costs incurred by the agency. For instance, say someone says 
they can not work because of a back injury and pursues the claim 
even though the doctors say they can %»ork, make them pay the cost 
of processing his claim. 

4. The use of a system of "parole officer types" is intriguing. 
But instead of the person reporting to the SBI officer, the SSI 
officer may randomly visit the recipient. Years ago, a company I 
worked for used Liberty Mutual for Workers Compensation. They 
had people who visited, at random, people drawing workers comp. 

On more than one occasion they "caught" someone and stopped their 
workers comp. Like the lady who said her back %^8 hurt so badly 
she could never pick up her b€d>ies again, won 2 state barrel 
racing contests after she got a $50,000+ settlement. She had to 
pay it back or be prosecuted. 

5. For any child drawing SSI or any benefits from the 
government, the money should go with the child. That is, if the 
child is in a shared custody, the parent who has the child in 
their possession for a period of more than one month, the money 
should go to the custodial parent for that month. There are a 
lot of fathers who have their children all summer long and 
receive nothing while their ex-wives take rather extravagant 
vacations with their new husbands. These fathers, who have to 
provide 2, 3 or more months of care, are concerned that the funds 
are not used for the child, but rather for the parents lifestyle. 

6. Limit the number of family members that can draw SSI. You 
should not be able to have 8 or 10 kids with "ADD" drawing 
thousands of dollars. Also, there should be some form of proof 
that the money goes for the child, not the parent. 

7. Require expenditures to be on an EBT system so the monies can 
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be tracked to insure it gets for the proper items. (ie, rent, 
medical bills, etc. paid, not new cars or trips and such) . A 
photo ID would also be helpful to curb fraud on the Medicare 
side. I have been told that people give their cards to sisters 
or cousins to use at clinics. 

8 . There needs to be a separate division which handles chronic 
cases such as cancer, heart attacks, strokes, etc. There should 
be a specially trained staff to handle chronic cases who work 
directly with the claimant, physicians and hospitals to insure 
these people who are looking death in the face don't have to go 
through the endless processes which are currently taking in many 
cases years to decide. They should not have to "get in line" 
behind alcoholics cuid drug addicts. It is beyond comprehension 
that a 51 year old man with terminal cancer is put in the same 
"pool" with a 32 year old drug addict when it comes to 
determining need. Once they go through the same series of hoop 
jumps, odds are the c 2 Lncer patient is dead while the drug addict 
just keeps on getting high. It is unbelievable that my 
government would do such a thing but you know what, it happens 
every day. I have a lady right now that was involved in a head 
on collision (driver of the other car was DOA) , her legs were 
crushed, not just broken, CRUSHED, to the point that she can not 
stand on them and needs intense physical therapy and pain 
management. They denied her. But you get a kid whose counselor 
says he doesn't act like other kids his grade, and they can't get 
the check book out fast enough!!! Something is wrong. 

9. As I mentioned before, I feel there needs to be more emphasis 
placed on efficiency and effectiveness in key areas. 

Modernization of system or more effective utilization of 
personnel perhaps. 

10. While I realize there is going to be some changes in the 
requirements for alcoholics and drug addicts, I feel the new 
language may still be too lenient . Are we encdsling these people 
by helping them out with money? 

11. Make the ban on fraudulent draws for life, not 10 years. 

12. Encourage reporting abuse. I get people every week who call 
and say their neighbor or cousin or someone is drawing SSI or SSD 
and is not as bad off as a lot of other people who can't qualify. 

13. There should be a let priority "garnishment" for child 
support for anyone who receives SSI or SSD. Also, we should 
consider a requirement that government payments including income 
tax and social security payments are used to offset the care 
provided to those individuals in government funded mental or 
correctional facilities, 

14 . There needs to be a cross reference directory for name 
changes that will allow S5A to track possible fraudulent claims. 
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WORK RECOVERY, INC. 

2341 S. Fricbus, Suite 14 
Tucson, Arizona 85713 
520-322-6634 
Toll Free 1-800-332-3746 
Fax 520-325-5277 

STATEMENT OF MARK DAKOS, VICE PRESIDENT, WORK RECOVERY, INC. 


Mr. Chairman, Members of the Subcommittee; 

I would like to take this opportunity to commend you on the excellent series of hearings 
the Subcommittee is holding on issues related to the growth in costs and caseloads of the Social 
Security Disability insurance program and the possibility that a stronger and more effective 
rehabilitation and re-employment effort can have a positive effect on these issues. 

As you may recall I had the privilege of appearing before your committee on May 24 to 
describe the ERGOS™ Work Simulator, a functional capacity evaluation system that was 
developed by Work Recovery, Inc and which is being used in Social Security Disability cases 
at both the initial determination level and the hearing level, as well as in workers’ compensation 
cases, Americans with Disabilities Act compliance simations. long term disability insurance 
claims and courts of general jurisdiction. 

In view of the range and diversity of ideas for improving the disability determination 
process and prospects for re-employment of disability applicants and beneficiaries that have been 
presented to the Subcommittee, I wanted to take this oppoitunity to provide a more generic 
statement for the record of the August 4 hearing. In this statement I have tried to draw more 
broadly on my experience in the vocational rehabilitation field as well as my work at Work 
Recovery, Inc. with the ERGOS™ Work Simulator, to try to identify some key elements that 
would need to be included in any successful program to assist persons to return to work and 
leave the disability rolls. 

First, it may be useful to consider not only the urgent need for improvements in the 
Social Security disability process and in returning beneficiaries to productive employment ut 
also some of the philosophical and technical strides which have been made in recent years to 
facilitate progress in this area. For example, at Work Recovery, Inc. the development of the 
ERGOS™ Work Simulator for objective computerized measurement of an individual’s physical 
and functional capacities as they relate to work performance provides a very valuable tool for 
evaluating work potential as well as "disability." Moreover, there seems to be some renewed 
national emphasis on what persons with disabilities can do, rather than what they cannot do. This 
also suggests that it may now be timely to take a fresh approach to the question of return to 
work on the part of persons with long-term and severe impairments, such as those receiving 
Social Security disability benefits. 
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Conflicting basic premises: 

1 . There is an unquestioned need for basic income support programs for persons who 
have such long-term and severe impairments that they cannot reasonably be expected to support 
themselves through current work. 

2. There are obvious and enormous advantages - in terms of national values, the 
appropriate use of tax dollars, the strength of the national economy, and the well-being of 
persons with disabilities — if persons with disabilities can remain or become active members of 
the work force. Work is often the key to a sense of usefulness and self esteem and to the 
rewards that come from being a participating and contributing member of one’s family and one’s 
community. 

Reconciliation: 


While work must generally be the preferred option, a strong Social Security program 
must be available for those for whom there is no realistic "option." In balancing these concerns, 
it is critical to find ways to determine which persons with disabilities can be expected to work, 
to enable such persons to take advantage of their work potential, and yet to recognize that there 
will be those for whom work is not a reasonable alternative. Although it is true that some 
exceptional individuals with the very severest long-term disabilities do remain or become 
productive workers, such results are extraordinary; public policy cannot be premised on the 
assumption that they will become the rule. 

Present Law Vacuum: 


The job of identifying the remaining functional capacities among persons applying for and 
receiving Social Security Disability Insurance benefits and providing the requisite rehabilitation 
and related services is a crucial one and one that is not now being well done. This is not an area 
in which Social Security Administration has great experience or expertise. And despite the 
statutory structure which accords state ageiK:ies a major role in the disability determination 
process and which gives primary rehabilitation responsibilities to state agencies administering 
rehabilitation program, there has been a lack of leadership and coordination in this area. 

Potential for Public-Private Partnership : 

There is a growing body of experience in the private sector that suggests more can be 
done to return disability beneficiaries to productive employment and there is a growing body of 
experience of effective cooperation between SSA and private providers, through contracts and 
demonstration projects. The difficult, but doable, task is to craft a new working relationship 
between the private sector and the SSA, including the State Disability Determination Services 
and the applicant/beneficiaries that will take maximum advantage of the strengths of each partner 
and will not risk deterioration into the half-hearted and ineffective simation that now exists. A 
system based on the use of vouchers which beneficiaries could use to select the appropriate 
vocational rehabilitation counselor seems a most promising approach. 
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There are doubtless many forms such a partnership may take but some characteristics, 
some safeguards and accountability measures, seem essential to any successful effort in this 
direction. These include: 

1. Maximum feasible reliance on effective and objective criteria for selection of 
return-to-work candidates. 

2. Maximum feasible reliance on a retum-to-work and employment monitoring 
process that is clearly defined, with measurable milestones and quantifiable results. 

3. Payment to providers based on achievement of key milestones and, ultimately 
successful return to work and termination of disability benefits. Payment should relate to 
provider costs rather than be framed as an open draw on "trust fund savings." Providers who 
services were not found to be cost effective should be terminated from the program. 

4. The program should be subject to ongoing review and programmatic audit by a 
special unit in the office of the SSA Inspector General. 

Functional Assessments 

It is possible today to do much more sophisticated, objective and informative assessments 
of an individual’s functional capacities. The use of Functional Capacities Evaluations, 
Transferable Skills Analyses and Residual Functional Analyses can be of very great value both 
in the disability determination process and in the process of identifying individuals likely to be 
able to return to work as well as developing and implementing appropriate and effective return 
to work strategies. The earlier in the process, and the more universally such tools are used the 
more effective they can be. 

However, even in the relatively late and limited circumstances in which "residual 
functional capacity" evaluations are now called for in the Social Security disability process -- in 
the initial determination where a person has severe impairments(s) but does not "meet or equal" 
the medical listings, and frequently (at AU discretion) at the administrative hearing stage — the 
use of state-of-the-art technology and expertise in evaluating functional capacity could be of 
enormous value in improving the consistency and objectivity of the decision-making process and 
in providing clues as to potential for rehabilitation and return to work. 

Obviously, more extensive use of state-of-the-art functional assessments early in the 
disability determination process, and general use in Continuing Disability Reviews (CDRs), 
would have additional advantages, especially if used in conjunction with a greatly strengthened 
"employment strategy" or retum-to-work effort. 

Under optimal conditions, virtually all disability applicants might undergo the functional 
capacity evaluations at the same time that medical evidence was being gathered and submitted 
in order that (a) those who did not meet the Social Security definition of disability and (b) those 
who might be candidates for return to work in the near future could move quickly into a return 
to work track. 
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Process Following Functional Evaluation 

Whether or not SSA moves to broader use of computerized and objective evaluations of 
functional capacity, such modem evaluations of functional capacity must be a first step in the 
rehabilitation/return-to-work process. Such evaluations are uniquely valuable in providing the 
substantive, quantifiable data that are necessary to make a determination as to the feasibility of 
rehabilitation efforts. Where immediate vocational rehabilitation is not promising, the beneficiary 
and the provider alike can be spared unnecessary stress and fmstration and the beneficiary may 
be referred for medical or rehabilitation or other appropriate services. 

Further with the use of the transferable skills analysis and information on the individual’s 
work and educational history, the re-employment effort can begin as close as possible to the job 
the person held prior to this disability. 

Meeting with employer: In the effective provision of vocational rehabilitation services 
a counselor should always consider the transferable skills of the client prior to proceeding in 
directions that deviate from previous vocational history. In many cases an excellent employer- 
employee relationship existed prior to the onset of disability. Both parties may be looking for 
guidance in determining what type of work functions would be plausible without the risk of 
further injury. Also, the employer may be unaware of some of the transferable skills of the 
employee and the worker may be unaware of some of the types of positions the employer may 
be able to develop. 

Thus, an important step in an effective and accountable return to work process is a 
requirement that the counselor meet with the employer and employee to explore the options 
which may exist. The decision as to whether return to modified or alternate work can be 
achieved should be fully documented. 

Establish Decision Tree/Set and Meet Time Lines: Where return to work with the prior 
employer is not feasible, it will be necessary to move to further rehabilitative efforts such as 
rehabilitation directed at the use of transferable skills: vocational exploration using residual 
functional analysis; specific rehabilitation plans; a of ongoing monitoring of approved plans. 

In order to have some assurance that vocational rehabilitation efforts will be effective and 
that there will be positive outcomes, it is essential to follow a logical process or "decision tree," 
and to establish and adhere to reasonable time frames to accomplish the steps in the process. 
Experience suggests that difficulties arise in the present system when VR counselors stray too 
far from an appropriate framework for the delivery of services. 

Professional Stams of Vocational Rehabilitation Counselors: Currently there is a great 
range in the competency and effectiveness of different vocational rehabilitation counselors: there 
are no minimum standards to practice as a VR counselor, and fees or salaries do not generally 
vary on the basis of professional education or proficiency. 
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With a greater emphasis by Social Security upon rehabilitation, and greater use of Federal 
dollars and private enterprise in this field, there will be a unique opportunity to establish 
minimum standards and to improve the quality of services throughout the system through 
provider competition and payments based on appropriate fees for top quality service. 

Payment to Providers 

In any voucher system it seems desirable to base payment to Vocational Rehabilitation 
providers on some measure of successful outcomes. Under the present system State VR agencies 
are generally reimbursed by SSA (for "reasonable and necessary costs") only in cases where the 
individual works at or above the SGA level (now $500 per month) for at least nine months. (In 
the absence of such "reimbursement" the rehabilitation is financed through the Federal-State VR 
program.) 

Clearly, a different approach will be needed in the case of a voucher system which also 
utilizes private providers. An appropriate "milestone" payment approach will be necessary in 
order to encourage and enable a wide range of competent providers to participate. 

The rate of payment would need to be high enough to cover provider costs, including a 
reasonable recognition of the professional credentials of the counselors and the levels of 
expertise required. It would also have to be low enough to assure that there would be no 
question as to the net value to the trust funds (in the case of Disability Insurance) or the net 
value to general revenues (in the case of SSI payments based on disability) without undue 
speculation as to how long the individual would have continued to receive benefits in the absence 
of vocational rehabilitation. 

The concept of a payment to vocational rehabilitation counselors based upon a percentage 
of savings to the Trust Fund also raises serious concerns. An "award system" of this nature, 
coming directly from the diminishing resources of the Trust Fund will jeopardize the continued 
solvency of the Fund. Furthermore, determining the extent of savings is subject to several 
considerations that will produce a wide range of purported savings upon which an accurate 
payment cannot be based. The payment of fees predicated upon the documentation of a 
successful placement and based upon a negotiated capitation level is the most appropriate means 
to compensate a counselor for services. 

In addition, it should probably be specified that SSA could enter into voucher agreements 
only with providers that met certain standards and could terminate agreements with providers 
that did not meet performance criteria or other requirements. 



Conclusion 


The development of a more effective rehabilitation process for Social Security disability 
applicants and beneficiaries is necessary. The basis for such reform should be focused upon 
outcomes and should include; a remm-to-work approach; accountability of rehabilitation 
personnel; and a cost effective and fair compensation plan. The new system should also include 
an oversight mechanism in order to ensure value for services provided. 

Such a system should be based upon an appropriate process which delivers quality service 
to the recipient and heightens their chances of successful return to suitable, gainful employment. 
Payments should be based upon the combination of the process associated with the new system 
and the outcome of vocational rehabilitation services. Such an approach would benefit both the 
participant as well as the solvency of the Social Security Trust Funds. 
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July 31. 1995 

The Honorable Lewis F. Payne, Jr. 

U.S. House of Representatives 
2412 Rayburn House Office Building 
Washington. D.C. 20515 

Re; Cost-Benefit Analysis of the ERGOS™ Work Simulator 

Dear Congressman Payne; 

During the May 24. 1995 Ways & Means Social Security Subcomminee hearing you 
voiced considerable interest in the use of technology to assist with Social Security disability 
determinations. In panicular. you requested cost-benefit information which would document 
any savings to the Trust Funds based upon the use of functional assessment technology, 
especially ERGOS™. 

I have enclosed a cost-benefit review which estimates that Trust Fund savings between 
1996 and 2002 could total nearly S3 billion dollars, assuming that the ERGOS™ Work 
Simulator could improve the accuracy of disability decisions by only 1%. These estimates 
are based upon current regulations without regard to any change in the definition of disability 
for Social Security benefit purposes: we consider these estimates to be very conservative. 

Though administrative savings are included in these estimates, other savings which 
could be generated through the use of ERGOS"* have been excluded because they would 
assume a significant change in the current management of disability processing. With the 
consistent processing of Continuing Disability Reviews by the Social Security Administration, 
the ERGOS™ Work Simulator could be used to determine improvement in a beneficiary's 
vocational capabilities and/or focus the vocational rehabilitation effons needed to rewm that 
individual to the labor force. 

My recent meeting with Ford Drummond of your staff presented an opportunity to 
further explain how the use of neutral technology can be of assistance to the adjudication 
process of workers' compensation programs throughout the federal sector, as well as 
entitlement programs such as Social Security and Veterans' Administration disability 
programs. I believe that similar savings can be generated in all of these programs through 
the use of functional assessment technology. 

Should you have any questions about this review. I hope that you will not hesitate to 
let me know. I will be attending the August 3 hearing and look forward to seeing you again 
at that time. 


WORK RECOVERY, INC. 

2341 S. Friebus, Suite 14 
Tucson, Arizona 85713 
520-322-6634 
Toll Free 1-800-332-3746 
Fax 520-325-5277 


Sincerely, 


Mark S. Dakos 
Vice-President 
Intergovernmental .\ffairs 
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BRUCE D. SCHOBEL 

5 OAKWOOD WAY 
«OBBIMSVILXE. NiJ 06691-9503 


July 27, 1995 


Mr. Mark Dakos 

Vice President, Intergovernmental Affairs 
Work Recovery, Inc. 

2341 South Friebus, Suite 14 
Tucson, AZ 85713 

Dear Mark: 

I have reviewed the information on the ERGOS Work Simulator and developed illustrative 
estimates of the benefit savings that could accrue to the Social Security Disability Insurance (DI) 
program from using ERGOS equipment to make determinations of disability on new applicants 
for disabled-worker benefits. This letter describes the disability-determination process under 
present law and explains how the use of ERGOS equipment could improve that process. 

If the use of ERGOS equipment could improve the accuracy of disability decisions enough to 
reduce the number of new awards by just 1 percent (or by 6-7 thousand per year), then benefit 
expenditures would decline by about S33 million in 1996, relative to expected costs using current 
procedures, and the savings would grow to about $343 million by 2000. An additional 
$100+ million in administrative expenses could be saved through eliminating most expenditures 
for "vocational experts” and reducing the number of hearings required at the administrative law 
judge (ALJ) level. The combined benefit and administrative savings over the critical budgetary 
period 1996-2002 could total nearly $3 billion. Such savings would greatly exceed the cost of 
procuring the ERGOS equipment. In other words, it would more than pay for itself. While 
these savings estimates should be regarded as illustrations, rather than projections, I believe that 
they are reasonable, as explained below. 

Current Process 


At the initial stage, disability determinations are performed by state agencies under contract to 
Social Security Administration (SSA). In recent years, the annual number of disabled-worker 
determinations has been around 1.2 million. Roughly 40 percent of these applicants are awarded 
benefits at the initial stage, and the other 60' percent are denied. These figures do not include 
either (1) additional determinations that are done with respect to disabled widow(er)s and 
children under the DI program or (2) determinations with respect to applicants under the 
Supplemental Security Income (SSI) program. The ERGOS Work Simulator has limited 
applicability in those situations, because the determinations are much less likely to involve 
vocational considerations (as described below). 
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Mr. Mark Dakos 
July 27, 1995 


An applicant who is denied at the initial (state agency) level can appeal that decision. The first 
level of appeal is called "reconsideration” and is handled at the same state agency that did the 
initial decision, although by different personnel. If the claim is still denied, the applicant can 
request, in order: (1) a hearing before an ALT, (2) a review by SSA’s Appeals Council, and (3) 
a hearing in a Federal District Coun. Most awards on appeal are made by ALJs, who in the 
aggregate are responsible for about one-fourth of all disability benefit awards. 

At all levels, disability determinations must follow a "sequential-evaluation process" prescribed 
by regulations. The first three stages take into consideration only current work activity and 
medical factors, and most decisions can be made at those stages. If the medical evidence is not 
sufficient to justify an allowance or denial, then the evaluation must continue to the last two 
stages. 

The fourth stage of the process is a determination as to whether the applicant can still perform 
work that he or she did in the past. If so, then benefits are denied. The fifth stage considers 
whether the applicant can do "other work" that may exist in the national economy, taking into 
account the applicant’s age, education, and work experience. If so, then benefits are denied; 
if not, then benefits are awarded. 

The ERGOS Work Simulator is designed to provide information that can be used to evaluate 
vocational characteristics, which are relevant only at the fourth and fifth stages of the sequential- 
evaluation process. It is not particularly useful at the earlier, medical-based stages. Because 
disabled widow(er)s, children, and SSI applicants tend to have limited (or even nonexistent) 
work histories, vocational factors usually have little to do with determining whether or not these 
applicants are disabled. ERGOS, therefore, tends not to be useful in such cases. 

Erroneous Decisions 

SSA monitors the accuracy of decisions made by the state agencies that perform the initial 
disability determinations and reconsiderations. If an agency’s accuracy is below a specified 
threshold, then SSA is required to take action to raise the accuracy. If the accuracy does not 
improve, then SSA may be required to take over the agency’s determination function (although 
this has never occurred), SSA’s Appeals Council monitors the accuracy of AU decisions, 
although to a more limited extent. 

With respect to accuracy alone, only four types of decisions can be made: (1) disabled applicants 
can be awarded benefits, (2) non-disabled applicants can be denied beneftts, (3) non-disabled 
applicants can be awarded benefits, or (4) dis^led applicants can be denied benefits. Obviously, 
the first two types of decisions are correct, and the last two are incorrect. Of course, no action 
is necessary with respect to correct decisions, which are the great bulk of all decisions (well over 
90 percent). 
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Mr. Mark Dakos 
July 27, 1995 


Incorrect denials tend to self-correct, because of the increasing willingness of applicants to avail 
themselves of the elaborate appeals process, as well as the presence of a large corps of lawyers 
and other "claimants’ representatives" who are more than willing to help applicants to pursue 
their claims. These appeals are often successful; for example, the ALJs have reversed disability 
denials at a 70-percent rate for several years. Obviously, some deserving applicants who are 
denied benefits do not pursue appeals, for a variety of reasons, but most do so and are ultimately 
awarded benefits. 

Incorrect awards present greater problems. The government has limited opportunities under the 
law to reopen incorrect award decisions and limited resources to bring to bear on the problem. 
Moreover, the applicant in such a situation has nothing to gain by cooperating with the review. 
Consequently, most incorrect awards do not get changed, and the applicant begins receiving 
benefits, which can continue until the person reaches normal retirement age (at which time the 
benefits are converted to retirement benefits, generally at the same monthly rate). 

The government is required to review the eligibility status of disabled beneficiaries, usually once 
every 3 years, but these reviews have become so terribly backlogged today that they are often 
not done or are done in a perfunctory manner. In any case, the law requires SSA to abide by 
its earlier determination, unless it can demonstrate that the beneficiary has "medically improved" 
(with a few insignificant exceptions to that rule). The average new award results in annual 
benefit payments of about $10,(XX) today, and the average beneficiary remains on the rolls for 
about 10 years. 

SSA’s latest data with respect to error rates cover the period April-June 1995. During that 
calendar quarter, the "decisional return rate" on awards was 0.9 percent. The "documentation 
return rate" on awards was 2.7 percent. All of the decisional returns were, by definition, 
erroneous awards. Some of the documentation returns were actually correct decisions, but the 
correctness could not be demonstrated by examining the file. If we assume, for purposes of 
illustration, that 40 percent of the documentation returns were actually erroneous awards, then 
the overall error rate on awards is about 2 percent. Reducing this rate, even slightly, can save 
considerable program dollars. 

Use of ERGQS Work Simulator 

Some erroneous awards occur at the medical stages of the sequential-evaluation process. These 
stages are not especially error-prone, however, because much of the medical data used is 
objective, and the personnel making the medical evaluations always include trained doctors. The 
trickiest decisions, however, are the ones that cannot be made on the basis of medical evidence 
alone. These decisions occur in the fourth and fifth stages of the sequential-evaluation process, 
where vocational factors are considered for the first time and where ERGOS can make a great 
contribution. 
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Currently, vocational evaluations are done by vocational experts hired by the state agencies, 
AOs, and claimants’ representatives. The quality of the work varies from expert to expert, and 
the evaluations can be very subjective. The ERGOS equipment, on the other hand, has a record 
of producing consistent, reliable results. The use of ERGOS equipment clearly can reduce -- 
and experience in other programs suggests that it can virtually eliminate -- the number of errors 
that occur at stages four and five. For purposes of illustration, we may assume that the overall 
error rate on awards is reduced by half, from 2 percent to 1 percent. Other assumptions could 
be made, but the results would be directly proportional to those resulting from this 1 -percentage- 
point reduction. 

Benefit Savings from Reduced Awards 

The illustrative benefit savings resulting from a 1 -percentage-point reduction in the annual 
number of awards are shown in the enclosed chart. The savings start at $33 million in 1996 and 
rise gradually to $343 million in 2000 and to $535 million in 2002. Not surprisingly, these 
figures will ultimately approach 1 percent of the cost of the DI program, which is estimated to 
cost $74 billion annually in 2002 (according to the 1995 OASDI Trustees Report, intermediate 
assumptions). 

Administrative Cost Savings 

The use of ERGOS equipment would also reduce the administrative costs of the DI program, 
which now exceed $1 billion annually. The savings would occur two ways: 

1. Elimination of most vocational experts . Currently, SSA spends millions of dollars each 
year for the services of vocational experts, who evaluate claimants for disability benefits 
and produce reports on their capabilities. Those reports become part of each applicant’s 
file and are taken into account by the various decision-makers. The ERGOS equipment 
could replace these experts in most cases. 

2. Reducing the number of AU hearings . To the extent that the use of ERGOS equipment 
reduces the number of erroneous denials, it will reduce the number of appeals as well. 
That will reduce the number of AO hearings, the average cost of which now exceeds 
$ 1 , 000 . 

In addition to producing reliable, objective evaluations, the ERGOS equipment also has the 
capability of transmitting its results electronically, thereby reducing delays in getting the 
necessary information to the evaluation team. Thus, administrative costs could decrease while 
the quality of service simultaneously increases. 
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Other Savings 

ERGOS could someday be used in the context of continuing disability reviews (CDRs) of 
disabled workers. As noted above, these reviews are often not done today, but they are still 
required by law and will resume at some point (unless the law is changed). When they resume, 
the ERGOS equipment could play a role, because it could demonstrate improvement in 
vocational capabilities. As noted above, SSA is ordinarily bound by its earlier determinations, 
unless it can demonstrate that the beneficiary has "medically improved." Increased vocational 
capabilities might be used as evidence of such medical improvement. This is an area for further 
study. 

Conclusion 


The Congress and SSA have recognized for years that substantial savings would result from 
reducing the error rate on disability awards. The error rate has already been brought down to 
a fairly low level, in historical terms, but it can sdll be reduced further. ERGOS equipment has 
already demonstrated its potential to improve decisional accuracy in other programs, and it could 
likely do the same for DI. At a minimum, I believe that SSA should run an experiment using 
ERGOS, to see its impact. If ERGOS can reduce the DI award error rate by only 1 percentage 
point, it would much more than pay for itself. 

Please let me know if I can provide any additional information. 


Yours truly, 



Bruce D. Schobel, FSA, MAAA, FCA 
Consulting Actuary 


Enclosure 
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